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PREFACE. 


THE many intereſting deciſions which have, re- 
cently, occurred upon the Law of Coſts, and the 
obvious importance of an intimate knowledge of 
that ſubjeQ, preclude the neceſſity of offering any 
apology to the Trorizon, for "aying before it ow. 
following ſheets. 

It has been the object of the ink to form a 
complete Collection of all the Caſes, whether anci- 
ent or modern, diſperſed in the works of our va- 
rious reporters, which relate to this branch of the 
law ;—theſe Caſes he has endeavourcd to arrange 
and exhibit under ſuch heads, and in ſuch order, 
as, inhis opinion, were beſt calculated to facilitate 
the reſearches of the Lawyer, a to comm in- 
ſtruction to the Student. N 

In ſtating the judgments of the courts, he has 
almoſt invariably adopted the language of the re- 
porters themſelves; and has, likewiſe, where he 
conceived it would at all elucidate the queſtion, 
inſerted a ſhort abſtract of the moſt material parts 
of the arguments urged by the counſel at the bar. 
On this account, he may, perhaps, in the opinion 
of ſome, have ſubjected himſelf to the imputation 

| of 


general utility. For the uſe of thoſe gentlemen 
authorities, might probably have been amply ſuffi- 
eient: but to that part of the profeſſion upon whom 


many legal authors, a faithful tranſcript of the ar- 


being, perhaps, the only mean by which a trea- © 
; 


them of any rea/ advantage. And this method, 


. ſcattered, authorities, 
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of uſeleſs +; But he 3 that this 
mode of illuſtrating the ſubje& was eſſentially ne- 
cefſary to the attainment. of his grand object 


who move in the higher ranks of the profeſſion, 
and muſt, therefore, unavoidably poſſeſs a com- 
prehenſive library, a more conciſe ſtatement of the 


neither ſituation nor duty has impoſed the neceſſity 
of conſulting, nor, conſequently, of poſſeſſing 


guments ard opinions of the judges and courts, 


and, in ſome inſtances, of what was offered at the 


bar, may be not only acceptable, but neceſſary; 4 2. 


tiſe upon a detached head of the law, can be to 


it is preſumed, may not prove altogether uſeleſs 'F * 
even to the barriſter, by exhibiting, in one point of 

view, what otherwiſe could only be obtained bj 
conſulting a number of different, and often widely Of 
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77. Ĩ beluſſon 


8 


2e 


SSISESSES 


A TABLE OF THE NAMES OF THE CASES. 


Theluſlon v. Staples, 436 
Thomas v. Gyfford, 310 
Thomas v. Lloyd, 149 
Thomas v. Powell, 337 


Thomſon v. Berry, 51, $2. 60. 


81 
Thorn by v. Fleetwood, 289. 619 


Thrale v. Biſhop of London, 151 


Thruſtout v. Bedwell, 6x7 
Thruſtout (leſſee of Barnes) v. 
Craſter, 469 
Thruſtout v. Foot, 617 | 
Thruſtout gy of Parke) v. 

Troubleſome, 446 

Thruſtout (leſſee of Turner) v. 

Grey, 440 

Thoroughgood v. Scroggs, 481 
Tiffin v. Glaſs, 36 

Tilt v. Bartlet, 597 | 
Tite v. Biſhop of Worceſter, 350 
Timmonds v. Marſon, 383, 4 
Todd, ex parte, bro 

Topfall v. Edwards, 33 
| Townley v. Steele, 175 
Tredway v. Herbert, 452 
 Trelawney v. Thomas, 396 
Trelawney v. Babb, 481 

Troſs v. Michell, 603 

Turner v. Barnaby, 616 
Turner v. Gallilee, 142. n. (1) 
Turner v. Turner, 222 

Turner v. Horton, 35 

Turwin v. Gibſon, 315 

Tye v. Saunders, 

Tyne V. Every, 419 


V 


Valentine v. Hawkins. 485 
Vane v. Mechell, 356 

Venn v. Philips, 51, 52, 72 
Vile v. Daw, 405 

Vincent v. Strode, 480 


3 


Walker's caſe, br 

Walker v. Carter, 606 | 
Walker v. Egerton, 241. 47 
Walker v. King, 200 
Walker v. Packer, 317 
Walker v. Robinſon, 24 
Waldton's caſe, 522 
Walcron v. Noris, 604 


Wallis v. Lewis, 179 


Walter v. Packer, 411 


Ward v. Snell, 17. 523 
Wareing v Potter, 411 
Waſe v. Wyburd, 167 
Waſher v. Smith, 63 
Watk in ſon v. Sayer, 45 
Watkinſon v. Pacey, 314 
Watſon v. Jackſon, 399 
Watt's caſe, 599 

Weller v. Goyton, 402 
Welland v. Rock, 498 
Welch v. Hole, 519 
Wenpenny's caſe, 234 
Weſton v. Donelly, 159 
Weſton v. Poole, 511 
Weſton v. Withers, 214. 465 
White v. Smith, 24 

White v. Waſhington, 483 


White v. Woodhouſe, 355 
Whitall v. White, 592 


Wickham v. Walker, 101 
Wigan v. Holmes, 401 
Wiggon v. Arſcot, 31 
Williams, ex parte, — * 
Williams v. Frith 502 
Williams v. Riley, 287 


Williams v. Attorney Genetal, 342 


Willet v. Tidey, 238 

Wills v. Crabb, 605 

Wills v. Turner, 316 
Wiltſhire v. Lloyd, 165 
Wilkinſon v. Poole, 412 
Wilkinſon v. Allot, 14. 206 
Wilkinſon v. Meyer, 352 
Willoughby v. Rhodes, 606 
Wilſon v. Foote, 619 
Winnard v. Foſter 275 
Winter v. Slow, 213 
Winter v. Garlick, 418 
Windſor's (Lady) caſe, 430 
Winne v. Lloyd, 285 | 
Witham v. Hill and others, 9 
Wood v. Johnſon, 200 


Woodgate v. Knatchbull, 624. n. 


(1 
Waphhouſe v. Bidwell, 34 
Woodward v. Bugg, 313 
Woolley v. Cloutman, 163 
Worthley v. Rayner, 598 
Wyvil v. Stapleton, 294 


* 


Yates v. Carliſle, 61 


* 
8 T3 3 

7 F +4 # «<4 I: 4k — 4 * 
= 
e . : Ds yy” , ; - 

IF .. Sth 3 7 . 1 * pe : , : 4 * * — 
ud 7300-201, 26 e 1 4 55 
* 
3 

* — * = * 

= — 0 ” 

ö * 23 * 7 . * 

1s 444 7" - KS? 55 9742 51 ; F by #&Ki « 


6 © : . | | 

; T : >. 2 _ | | ; 2 

2 eat STII; * 1 | 0 TOTES ; f : 
. 754 , : 5 ] * * a ; / 

; 1 * *. } | & * A _— F B . 
p o ; ; ON : 
# 7 18 4 2 Fa 24 « b | & e? + «© * . 
a * 
F . wy f : . © # . n - 4 % < * v 2 : 
1 * 


4 
OF * y 
* © 2 4 
a Ei * * : 


PRINCIPAL MATTERS. 


#1" lp 5 
. a N os * 4. 1 
oY ES 4A ; ; 
5 be 2 ; 8 4 f N : A F 
; wad „ „ + ASP - 3 x 
£ bo 4 4 ; 
8 = 
ABATEMENT. Vide Jovauxis Aled No. ry 


'A Defendant i is not entitled to coſts, where there is a bag. in the 
original writ, and the plaintiff is afterwards nonſuited 4 ah I 130 z 


2 Nor where there is a plea in abatement, which the plaintiff 
enters a nil capiat per breve . 


4 | 3 But defendant ſhall have cots if iſſue be taken on ſuch plea (No. 2), and 
4 _ the plaintiff be afterwards nonſuited at the aſſizes ibid. 


ADMINISTRATOR. Vide Exzevron. 


ADMIRALTY. 
I Cofts are recoverable in an action on the 2 H. 4. c. 11, for having been 
3 impleaded in a court of i for a 25 wy upon 
475 


AGREEMENT. | | 

I | In wridng ts yay dr Abd agh generally, extends only to coſts as be- 

Fees party on ny”: 5 
AMEMDMENT. Vide 9 Pavers, No. 8. 


1 A fine was impoſed, at common law, 6— ao + for 
leave to — — 345. 


| | TABLE OF THE | 
-| 2 But now, generally ſpeaking, the reſpeQive parties in a ſuit may obtain | 
| | leave to amend on payment of coſts _ 5 = 347 
|| 3 By which, however, muſt be underſtood ſuch coſts only as the other party lt 
m dy incur by the amendment 4 
1 4 And in fome inſtances the courts have granted leave to amend with 1 
—_— 349 8 
5 Coſts upon the amendment of a ſpecial verdit . 351 FF 
6 Writs of error, wherein there ſhall be any defect, ſhall be amended by 
the reſpective courts in which the are returnable, 5 Grd. 1. c. 13. 30 
7 And it ſhould ſeem, that writs of ertor may be amended without colts 352 
8 Upon what terms rhe court will, after error brought, permit the defen- 
dant therein to amend the record Ex N 352 FF 
APPEAL. Vid Sxssious.-Coxs TABLE, = 
= | = 4 
ARBITRATION. Vid. Couar or Conscitnce, No. 16. * 


'1 An arbitrator, in a cauſe referred by rule of court, may award coſts 1 


withoht any expreſs authority for that purpoſe - „ 413 
2 And he may award that one of the parties ſhall pay to the other ct to be * 
taxed by the maſter, or prothonotary y PE 14 © 2 
3 But he cannot award ch coſts to be paid, as ſhall be taxed by * 


named in the award, who are not officers of any court, ibid. 3 
4 Yet an award of coſts generally is good, for then they will be referred for 
taxation to the proper officer py | 415, 418 ⁵ 
5 Arbitrators may award a groſs ſum for coſts :.,, 417 WM : 
6 An award, directing the —_ in ſuch a ſuit, or the charge of a ſuit then } 
: pg 'of hic the other party ſbould deliver a bill, to be paid; has been 4 
7 But an award tb pay all the expences of a ſuit, and all reaſonable 3 2 
tained circa ſetam predifiam, or that the defendatit ſhould pay to the plain- 2 
tiff or his attorney, ſuch coſts as plaintiff was liable to pay of two other 
actions, is bad e e 449 
8 Arbitrators, appointed under an order of niſi prius, have a power to 
_ coſts after the order; but if appointed under a bond, it is other- 
| ibid. 
9 And, if appointed under an order of ni priue, they may award the coſts 7 
of the reference; but ſhould they only award cgi to be taxed generally, 
= more _ the coſts of the — ſhall be allowed | ibid. 8 
to 80 ana that one party the coſts ſuflained by the other in ile 
action, will not clade the ua d thi — Ki 420 4 
11 If, upon referring a cauſe under an order of ni privs, a verdict be taken 
for plaintiff in a certain ſum, as a ſecurity for what ſhall be awarded 
And coſts, the arbitrators cannot make an award in his favour, evitbout | 
-eolts .- . * 4 TSS ibid. 
12 And an arhugtor, under an order of ai prize, can allow / coſts only a 
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PRINCIPAL ' MATTERS. 


between party and party, and not as between attorney and client, unleſs 
the order authorize him to give what coſts he may think proper 421 
13 Where a cauſe is referred by an order of ni prius; and the coſts di- 
_ rected to abide the event, that muſt be taken to mean the /:gal event, and, 
in ſuch caſe, the coſts are not in the diſcretion of the arbitrator, but muſt 
x follow the rule affair... ih pe 8 424 
14 80 that if, in ſuch caſe (No. 13), an arbitrator award to the plaintiff 
d bj damages below 401. in a ſpecies of action in which he could not, on a 
34 8 verdict with damages under that ſum, have had full coſts without a judge's 
$352 © certificate, the plaintiff cannot have more cofts than the damages given 
efen- by theaward | 15 ibid. 


=o ' ARREST Or JUDGMENT, vide Jvpouxxr, No. 2. 
1 ASSAULT AND BATTERY. na Danacrs, No. 12, 13, 144 


1 155, 15, 17—CenT1IFicaTE, No. 24. 
coſts 1 If, in this action, the jury give damages under 40s. the plaintiff cannot 
413 haus full coſts, unleſs the judge certify that bath an aſſault and battery 

to be were proved. 22 Car. 2. c. 9. 2 149 
14 2 Neither an action for beating plaintiff's ſervant, per quod ſervitium amiſit, 
** nor for criminal converſation with his wife, is within this ſtatute 47 
ibid. 3 Where another treſpaſs, not within the 22 Car 2. c. 9. is ſtated as a 
ed for ſubſtantive and independent injury in a declaration in aſſault and battery, 
„418 and a general verdict found for plaintiff, a certificate (No. 1) is unne- 
417 *F cefſaryto entitle him to full coſts, although the damages be found under 
ut then | yy 48 


s been 4 What ſhall be deemed to amount to ſuch a ſeparate injury, as will, on 
4:8 ga general verdid for the plaintiff, ſupercede the neceſſity of a certificate 
| D 125 Et Ge, 3 ibid. 
 plain- 5 Whether a plaintiff ſhall have full coſts without a certificate, where the 


other declaration, in an action of afſauk and battery, ſtates an injury to the 
419 # _ plaintiff's clothes 75 „ 
ver to 6 No certificate is neceſſary to give a title to full coſts, where the deſen- 
other- dant pleads a juſtification, though the damages ſhould not amount to 
ibid. 4 6 | IF 63 
e coſts 7 Unleſs the plaintiff ſhould, in ſuch caſe (No. 6), make a new aſfigoment, 
jerally, to which defendant pleads pot guilty ß, did. 
ibid. 8. Quere Whether the plea of molliter manus impoſuit is ſuch an admiſſion 
in th bf an aſſault and battery as renders a certificate unneceſſary 63 
420 8 Where a defendant juſtifies the a/aw only, and the damages are found 


under 407. the plaintiff cannot have full coſts without a certificate ibid. 


evitbout 43 | | ASSIZE. | | i | 
Defendant cannot have coſts upon a nonſuit in an aſize 1 131 
| TIT "ST, ASSIZE, 
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ASSIZE, CLERK OF, | 


Whether a clerk of aſſze has a lien on the records of the court for his 1 


| fees 3 4414. v. (1) 

5 ATTACHMENT. Vide Cos rs, No. 12, 13. 15 
ATTAINT. Fs 5 

1 No coſts in an action of attaint | 99: 330 


ATTORNEY. Vid. Couxr or Conscikxcz, No. 17, 18. 21, 
1 Where a perty in a ſuit is made liable to pay, or has actually paid, coſts, 


through the groſs negligence, ignorance, or miſbehaviour of his attor- 


ney, the court will order ſuch attorney, in the former caſe, to pay the 
| coſts inſtead of his client, and, in the latter, to reimburſe him 482, &c. 
2 If the plaintiff's attorney neglect to produce his client, purſuant to a 
judge's order, in conſequence of which judgment of nonpros is figned, 
and plaintiff cannot be found, the attorney ſhall pay coſts: to the defen- 


dant 487 
3 An attorney muſt proceed in a ſuit commenced on the credit of a client, 
though the client ſhould not furniſh him with money 12 ds 


4 An attorney having not ob proces in an affidavit to ſupport a frivolous 
complaint againſt a juſtice 


as his client, to pay coſts 488 


5 In an afidavit of ſervice, a petition being recited verbatim, the chancellor | 


ordered the attorney to pay coſts | 489 
6 Although the name of a plaintiff in an ejectment be the ſame as that of a 


real perſon reſiding in the ſame town with the attorney for the plaintiff, 4 
yet if ſuch name was uſed purely as fictitious, the attorney is not perſo- 


; nally liable to coſts 


490 
7 By 3 Jac: 1. c. 3. ſ. 1. no attorney ſhall be allowed for fees to AS. cx . 
&c. without a ticket under the hand of ſuch counſel, &c. teſtifying title 
ſums received, &c ; and every attorney ſhall deliver a true bill of charges, 
ſubſcribed with his name, to his clients; and if he willingly delay his 
- Client's ſuits, or demand by his bill more than is due, the party may have 
an action, and recover coſts, and treble damages 49 
8 And by 2 Geo. 2. c. 23. ſ. 23. no attorney ſhall commence an action for 
fees until one month after the delivery of his bill, ſubſcribed with his 
proper hand; and upon application of the party chargeable by ſuch bill, 
and ſubmiſſion to pay what ſhall be found due upon a taxation thereof, 
the ſame ſhall be referred to be taxed; and upon the taxation, the party 
. ſhall forthwith pay the ſum found due thereen, or be liable to an attach 
ment, &c. And if the attorney have been overpaid, he ſhall refund, or 
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PRINCIPAL MATTERS. 
be liable to an attachment, &c. And the reſpeQive courts may award 
the coſts of taxation, according to the event thereof, &c. — 492 


& Attornies may write their bills with ſuch abbreviations as are commonly 
uſed. 12 G. 2. c. 13.1.5. 495 
ibid. 


another. 12 G. 2. c 13.1 6. 


ii In an action for an attorney's fees, the defendant may lead the 3 Jac. 


1. c. 7. in bar, or may give that ſtatute in evidence, at the trial 49g 


3 12 But the 3 Jac. 1. is no plea where an attorney declares upon a ſpecial 


promiſe to pay what the 


aintiff ſhould expend ; or upon an ir/imul com- 
putaſſet ; or a general i | 


zatus aſſumpſit. 


” 3 13 This ſtatute Us. 12), extends 2 to ſuits in che courts of his 
Hall. 49 
14 Before an attorney can ſupport an action for fees, he muſt lave a bill 


thereof with his chent 497 
120 But the court will not ſtay proceedings in ſuch an action till the deli- 
very of a bill, nor on the ground that the action was begun within a month 
after the delivery of a bill; becauſe the defendant may take advantage 
thereof, either by pleading, or at the trial 498 


= 16 In an action by an adminiſtrator, upon an attorney? s bill, proof of the 


delivery of a bill to the defendant is unneceſſary ibid. 


17 do it is in an action for buſineſs done by the plaintiff, at as an attorney, at 


the quarter ſeſſions 499 


18 An attorney's bill need not have been delivered a month, to entitle him 


to ſet it off in an action againſt him ibid, 


19 VUoleſs the party, chargeable with ſuch a bill (No. 18), ply within a 


reaſonable time after delivery, or payment thereof, the court will not, 
except under ſpecial circumſtances, refer it for taxation 500 


20 lt ſeems unſettled whether an attorney's bill, made out according to a 
by © 


ſpecial agreement, is liable to be taxed 


tion to have it taxed, the reaſonableneſs of the ſeveral items contained 
in it cannot, afterwards, in an action brought upon it, be diſcuſſed, or 
queſtioned, upon atrial, or the execution of a writ of inquiry 502 


22 Unleſs an attorney fGgns his bill, the court cannot refer it to be taxed. 


$03. 
23 And in the caſe of an executor or adminiſtrator of an attorney, the 
court of C. B. will not refer a bill due to the teſtator or inteſtate, to be 


taxed ibid. 


en ibid. 


25 If the evhole of an attorney's ll be for conveyancing buſineſs, it cannot 


be taxed ibid. 
26 But if he deliver two bills, one of which is for fees, and the Other for 
conveyancing, both may be taxed = 506 


27 8a 


- TABLE. OF THE - 


37. Soifhe deliver but one bill, and part of it only be far buſineſs done in 
court, and the reſt for buſineſs of another nature, the. aue may be fe- 


for tax; x ibid. 


ferred for taxation e dohdion $114 ads ain — 
28 And now though the hole of an attorneys bill be for buſineſs done at 


eee (hors, eee - x bPÞ 7. 
29 So may an agent's bill to an attorney in the country + $07 


30 * whom the coſts of taxation ſhall be paid 1 7 £22 
31 All affidavits produced upon the taxation of coſts in C. B. muſt be filed 
with the prothonotary 1 „ e 
32 After an eg bill has been taxed by the proper officer of a court 
at law, equity will not entertaim cognizance of a bill filed by the attor- 
ney, ſupgeſting improper deductions on the taxation, and praying an ac- 
count, &c. | 5 512 
43 Neither can an attorney or ſolicitor bring a bill in equity for Np ol 
| ibid. 
34 After the taxation of a folicitor's bill, the client cannot have an ante - 
ced ent demand deducted out cf the ſum found due on ſuch taxation 513 
35 A party cannot change his attorney without leave of court, Which will 
not be granted until the attorney's bill has been paid ibid. 
36 Of an attorney s lien upon deeds, & c for his bill of coſts 5 4. Ke. 
37 If a plaintiff compromiſe the debt and coſts with the defendant before 

tte plaintiff 's attorney has been paid, the court will not oblige the defen- 
dant to pay him, unleſs he gave notice to defendant not to ſetile with 
plaintiff, until his bill ſhould be paid | | 519 


36 Or except, perhaps, where the agreement between the parties appears 3 


to be colluſive, and without any confideration 520 
39 If the executor of an attorney, who employed a clerk in the crown- 
. ſuch clerk in court, the court will order the original client to pay the 
clerk in court his demand, and the remainder of the bill to the executor 
1 : 5 . 4 r ogr; 1 

40 And Chancery will make a ſimilar rule in favour. of a clerk in court, 
where there is any money remaining dye in the hands of the origival 


1 
„ py : + 
ent 3 £22 A 
clie ies 
8 2 

* 7 


AUDITA QUERELA, 


1 No coſts are recoverable in a writ of audita querela | 603 q 


BAIL. 


x The payment of the coſts incurred by the aſſignment, of a bail-bond, is 
always made one of the terms of ſtaying proceedings in an action on ſuch 
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office, deliver à bill to a client of the teſtator, including the demand of 4 


1 
2 Bail 1 
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PRINCIPAL, MATTERS. 


An 2 Bail below, or to the ſheriff, are liable to pay the real debt, though it 
I ſhould exceed the ſum ſworn to and coſts, to the full extent of the pe- 
nalty of the bail-bond ” 696 


- 


— 

EL 
7 

> 


- : 3 But where either the plaintiff or defendant in the original action dies, be- 
. b . fore judgment could have been obtained therein, the court will ſtay pro- 
5 59 gceedings on the bail -· bond on payment of coſts only . ibid. 
fled 4 And before the court will ſtay proceedings in an action on à bail-bond, 
| 511 the coſts of the actions againſt the principal and the other bail, muſt be 
WM. EE. . thid. 
0 1 5 Bail above are not liable beyond the ſum ſworn to and coſts ibid. 
„. nennen 
12 2 | E : | 07 
. ill 5 Bail in the original action are net liable to the cofts of 2 writ of error in 
inte- d Yet, in one cafe, after judgment on a ſcire fucias againſt bail, the court 
513 made them, on granting a motion to ſtay execution, undertake to pay the 
If 1 7 coſts of a writ of error brought by their principal, in caſe of the affirmance 
BY frepieom | ibid, 
My 9 | BANKRUPT. 
efen- 1 Where a debt ariſes before, but a verdict is obtained, and the coſts tax- 


with cd after the bankruptcy of the defendant, though previous to the allow- 

5ig ance of his certificate, the coſts relate to the original debt, and the certi- 
pears F ficate extends to both „„ dos, 9 
520 2 And if a creditor obtain a verdict before the iſſuing of the commiſſion, he 
on, is entitled, notwithſtanding final judgment ſhould not be ſigned till after 
nd of the commiſſion was taken out, to prove both debt and coſs 609 
the 3 And there is no diſtinction as to this point, between aſump/it, and tart, 
:cutor where a judgment follows the verdict 1 ibid. 

521 4 Though, in one caſe, it was holden that coſts did not become a debt till 


court, 8 a Bp 610 
gival 5 Cofts in equity do not become a debt until they are taxed ibid. 
322 = | 4 : 3 
TY © | BARON AND FEME. 
MF wy and to whom coſts are peyable in actions by or againſt huſband and 
603 wie | 2.5 An 1 
2 The hy cannot have execution for the coſts, on a plea of coverture 
5 found for the defendant, without a ſtire facias 598 


, 4 3 if a feme covert ſue another woman in ſpiritual eourt for incontinence 
= with her huſband, and obtain a decree with coſts, the huſband may re- 


3 leaſe the cofts ibid. 
d, is 1 But not if the huſband and wife are divorced a menſd es thoro, and the wife 
ſuch has alimony = | 1 599 


Bail 8 BILL OF EXCHANGE. V Practice, No. 19. 
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CERTIFICATE. Vide Orricen, No. 9. 21, 2 Cosrous, No. G6. 


e ee e e 
1 A certificate upon the ſtatute of 43 EAA. c. 6. may be granted after the 

trial of the cauſe e „„ 1228 
2 But a certificate upon the 22 Car. 2. c g. muſt be granted af the trial 45 


CERTIORARI. Vide INDICTMENT, Wis: "es 


t Upon removing proceedings on the 16 Geo. 3. c. 30. (an act againſt 
— br certiorart, the convicted ſhall become bound to the 
proſecutor in 100/, with 2 for payment of the proſecu- 
tor's coſts and damages within 30 days after conviction: affirmed 559 

2 No certiorari ſhall be allowed to-remove any conviction or proceedings 

on the 1 Ann. c. 14. or the 4 and 5 W. and M. c. 23. (acts for the preſer- 


vation of the game) unleſs the party convicted become bound to the pro- 


ſecutor in 5ol. with ſufficient ſecurities for paying the proſecutor's coſts 
within 14 days after affirmance of conviction Es 561 
3 And by 5 Geo. 2. c. 19. f. 2. no certlorari ſhall be allowed to remove any 
judgment or order of a juſtice of the peace, until the party proſecuting 
ſuch certiorari hath entered into a recognizance with ſufficient uretics, in 
Fol. to proſecute the ſame with effect, and to pay full coſts in caſe ſuch 
judgment or order be affirmed | wu 


Which recognizance (No. 3), ſhall be certified into tl e King's Bench, 
and there filed with the certiorari and order or judgment removed; and 
if the party do-not pay cofts in caſe of an affirmance, within ten days af- 


ter demand, he ſhall be liable to an attachment | 563 
5 Within what time a certiorari for the removal of eonvictions, &c. before 
| Juſtices of the peace, or the general or quarter ſeſſions, muſt be applied 
for, and what notice given thereof © e a = - 
6 In the caſe of a conviction for deer-ftealing, the defendant may either 
remove the proceedings by certiofari, or appeal to the ſeſſions ; but if he 


adopt the latter mode, the certiorari is barred. (No. 1.) 5364 
7 Upon the affirmance of a conviction for deer: ſtealing, the proſecutor is 
entitled to taxed coſts oni | | ibid, 


8 Where a certiorari is brought to remove a canvidtion on the 5 Ann. c. 14. 


(No. 2.) from abſolute neceſſity, and not for vexation, nor with a view 

to controvert the conviction, the defendant ſhall not pay coſts, notwith- 
ſtanding the conviction be affirmed | 56 

9 If any material part of an order of ſeſſions be gua/bed, although the ef, 

due be affirmed upon a removal by certiorari, no coſts are payable under 

the 5 G. 2. c 19. (No. 3.) S 2 568 

10 So where a ſeſſions caſe, remoyed by certiorari, is ſent down to be re- 

f ſtated, 
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tated, 


3 | Which he proceeds, is diſcontinued, or not in force, he ſhall pay coſts 
Y 7 So he ſhall, where judgment is given n him, becauſe the court in 


g So where he enters a noli proſequi 
9 This ſtatute (No. 5.) extends to all actions by common informers, not- 


PRINCIPAL ' MATTERS. 
ſtated, and upon it's being returned amended, the pariſh removing it, 


abandon the proſecution, they are not liable to coſts 


11 But if ſuch pariſh diſpute the amended order, they ſhall pay colls, in 
the order be affirmed ibid. 
12 It is diſcretionary in the court nber they will grant a certiorars or 
not ; and, in one caſe, the court faid, that, for the future, they would 
oblige the party applying for a certiorari to enter into a recognizance to 


pay coſts 570 
© CHURCHWARDEN, v Ds No. 2. Kc. | 
' COGNIZANCE. 


I Where a claim of cognizance of pleas by a third perſon, i is diſallowed, 
the defendant i is not liable to any coſts 596 


COMMON INFORMER. 


I A common informer is, in no caſe, entitled to coſts, unleſs $e ſtatute, 
upon which he ſues, expreſsly gives them 
2 But where a penal action is compounded by leare of the court, thi plain- 
* tiff may be allowed a reaſonable ſum for his coſts 200 
3 Coſts are recoverable in an action upon a ſtatute, brought by the party 
grieved, for a certain penalty, though the ſtatute does not mention coſts 
17. 201 
2 4 But where a penalty is limited generally to any one that will ſue for it, 
without mentioning coſts, although the party grieved happen to bring 
the ation, no coſts are recoverable 201 
5 By 18 Elz. c. 5. if an informer or plaintiff upon a penal ſtatute, willing- 
ly delay his ſuit, diſcontinue, or be nonſuited, or have a verdict or judg- 
ment againſt him therein, the defendant ſhall have coſts ibid. 
6 Where judgment is given againſt an informer becauſe the ſtature on 


by the 18 EIL. c. 5, 203 


which he ſacs has no juriſdiction 203 


204 


withſtanding ſuch actions be grounded on ſtatutes made ſubfequent there- 


= to - ibid. 
10 A party grieved i yo not in an ac ion on a penal ſtatute liable to coſts un- 
der the 18 Elia. c. | 205 


11 But he is under 2 4 Jac. 1. c. 3. on a nonſuit or verdi& againſt him, 
provided he would, on a recovery, have been entitled to coſts ibid. 
12 But a qui kam informer 3 is liable to coſts under the firſt mentioned ſta- 
tute (No. 5.) as well as an informer ſuing for the whole penalty, even 

| although part of the — ſhould be limited to the «ing | ibid. 
| | 1318 


200 
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13 If it appear upon the record that the plaintiCis " common informer, 

the court will not receive an affidavit to the contra 207 
14. Although the defendant remove a gui tam information from the ſons 
into B. R. he ſhall have coſts on a verdidt in his favour 208 


CONSCIENCE. Vide Cover or cancer. 


CONSTABLE. Vide * 2-06" No. 2, &c. 


1 If the overſeers of the poor of any place find eh pee 
neglect or act of the conſtable thereof, or have any material objection to 


the accounts of ſuch conſtable, they may appeal to the ſelloos, who ſhall 
hear and determine ſuch appeal, and order to the panty promanng there- 
on, reaſonable coſts. 18 Geo. 3. c. 19. 1.5. ; $57 


CONVEYANCING. Vide Arrornzy, No. 25, as; 


COSTS. Vide Banxruer.-—Damaces, No. 2, 3 4 . & 3% . 9. : 
10—DovsLe ox TxtBLe Cosrs, No. 1,—Practics.--Secunty. 
As To Cosrs vron A JUDGMENT, OR VERDICT AS TO PART 


ONLY FOR THE PLAINTIFF, vide VERDICT. 


1 Before the ſtatute of Gloucefler, 6 Edw. 1. c. 1. « plaintiff was not, in 
any caſe, entitled to recover coſts of fait woe 2 
2 And a defendant in one inſtance only, viz in a writ of right of ward, in 
which, i in caſe the iſſue was found in his favour, he was entitled to coſts 
by virtue of the ſtatute of Marteberge ibid. 
3 But coſts, though not recoverable at common law es nomine, were ufually 
conſidered and included in the quantzm of damages, in Woke actions 
wherein damages were given 3 
+ How however by the ſtatute of Gloneefter, a party hall recover wy in 
all cafes, where he is to recover damages 4 
5 That is where there is a plaintiff or defendant, demandant or tenant, 
for though damages ſhould be found for the proſecutor upon the tra- 
verſe of an en, he cannot have coſts under this ſtatute. (No. 4 ) 


6 In what cakes the king's pardon will diſcharge the coſts in a ſuit in he 
ſpiritual court 599 
7 A groſs ſum may be aſeſſed by the jury for damages and coſts; or da- 
mages and coſts may be aſſeſſed ſeparately 620 
8 In the former caſe, however, the plaintiff cannot have judgment beyond 
the amount of the damages laid in his declaration; in Gs latter he may 
ibid. 
9 What ſhall be deemed error with regard to coſts in the entry of judgment 
upon the record 621 


10 If the jury aſſeſs coſts where none are recoverable by law, the judgment 4 


1 
Ns 


ſhould be entered nullo habito TO to ſuch coſts se 622, 3 
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PRINCIPAL © MATTERS. 


uin The jury ought ex officio to give coſts in an action in which they ate 
0 legally recoverable; but if they refuſe to do ſo, the court will, after- 


5 12 The court will grant an attachment againſt a party for nonpayment 
olf coſts taxed under a rule of court, on an affidavit of a demand and 


0 retulal _ | ibid. 
13 A demand of coſts muſt be made when the rule is ſerved ; and the 
court will grant an attachment for nonpayment in the firft inſtance, and 
* on the laſt day of a term | 624 
any ll . LES] He. | 
to i 5 - COURT OF CONSCIENCE. 
hal! 


I Debts not amounting to 307. due to and from perſons inhabiting in Lenden, 
may be recovered in the court of Requeſts or Conſcience in that city. 
$37 1 Jae. 1.6 1h 153 
: 2 And if. in any action of debt or e brought elſewhere than the 
ſaid court of Requeſts, (No. 1.) it appear to the court, that the 
2 debt to be recovered doth not amount to 40s. and the defendant in ſuch 
9 action, ſball duly prove, that, at the commencement thereof, he was re- 


TY. ſiant in London, he ſhall have coſts. 3 Fac. 1. c. 15. ſ. 4. 154 
ART 3 No action for rent on any leaſe, or any real contract, or for any debt 
ariſing by reaſon of any cauſe concerning a teſtament, matrimony, or ang 

„I in thing concerning or belonging to the eccleſiaſtical court, or for uſe and 

2 occupation, lies in the London court of conſcience I55. 163 

, in 4 A court of Requeſts conſtituted for the Tower-Hamlets, by 23 Geo. 1. 

olts [C. 30. 1 5 | 156 

bid. 5 By 23 Geo. 2. c. 33. a ſpecial county court ſhall be holden once a month 
nally in every hundred of the county of Middleſex WE 156 

ions 6 And in caſe debt or afſumpfit be brought in any of the courts at Vefmin- 


43 i er, and the defendant at the time of bringing thereof reſide in Middle- 
„ in rx, and be liable to be ſummoned to the ſaid county court (No. 5.) and the 

4 2 jury find damages for the plaintiff, under 407. unleſs the judge certify in 
nant, open court, that the freehold or title to the plaintiff's land was in queſ- 
tra- tion, defendant ſhall recover double coſt of ſuit a 157 
oo £ A defendant may either plead the 3 Fac. 1. c. 15. in bar, or have the 

20 3 benefit of it aſter a verdi2 againſt him, by a ſuggeſtion upon the roll 


n the ER, 2 5 ibid. 

5999 8 Had. in the latter caſe, he ſhall have the coſts of the motion for the ſug- 
* 2 | gettion a | | | 4 T0 158 
620 9 But after a judgment by deſauli, he cannot enter a ſuggeſtion on the roll 
may 10 Form of ſuch ſuggeſtion (No. 7.) 158, n. (1) 
ibid. 1 Though a plaintiff declare for more, if he recover a verdict for {ſs than 
ment 40. defendant is entitled to enter a ſuggeſtion for coſts 158 


621 12 But if the original demand be above 408. though reduced below that 
4 ſum at the trial, by a ſet off, defendant is not entitled to coſts, notwith- 
| | . ſanding 


wards, on motion, ſupply the omiſhon 623 
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ftanding he may be a perſon within che juriſdiction of a dourt of con- 


- 


ſcience - 159 

12 Nor if there is a plea of tender as to part and non afſumpſit as to the reſi- 
— and, the — the tender being found for — why the balance 
proved is under 40s. | : 160 
14 But it is otherwiſe where the plaintiff's demand is reduced by payments 
in part, prior to the action, to leſs than 40. = 161 
15 In a proper caſe, the court are bound to allow a defendant to enter a 


| ſuggeſtion (No. 7) upon the record ibid. 


16 If upon a cauſe being referred, at the trial, to arbitration, under 40r. 
be awarded as due to the plaintiff at the commencement of the ſuit, de- 
fendant, being a perſon within the juriſdiction of a court of conſcience 
ſhall have coſts | 162 
17 Neither perſonal repreſentatives nor attornies, though reſident in Middle- 
ſex, are liable to be ſued in the county court there, therefore, when ſued 


in a ſuperior court, cannot have double coſts, though the damages are 


under 40s. | 165 
18 Neither can a defendant have the bencfit of the 2 3 Geo. 2. c. 33. though 


reſident within the juriſdiction of the county court of Middl:ſex, where 


the plaintiff is an attorney 167 
19 But ſuch a defendant is ſo entitled {No 18) whether the plaintiff ſue in 
his own right, or as perſonal repreſentative = * 
20 By 23 Geo. 2 c. 27. a court of _—_— is eſtabliſhed for the city and 
liberty of W:fmin/icr and that part of the Duchy of Luncafler adjoining 
thereto : IT 168 
21 Aso nies may be ſued in this court. (No. 20) | 166 
22 This ſtatute No 20) muſt be pleaded in bar, or at leaſt ought to be 
taken advantage of at the trial | 169 


CUSTOMS. 


1 Every perſon, upon entering a claim to prohibited and uncuſtomed 
goods, ſeiſed by an officer of the cuſtoms, ſhall give ſecurity in the pe- 
nalty of zo/. to anſwer the coſts occaſioned by ſuch claim. 8 Anne, c. 7. 


ſ. 62. | 24 
2 And the claimant of any veſſel or boat ſeiſed as forfeited, ſhall give he 
like ſecurity (No. 1). 15 Geo. 2 c. 21. ſ. 7. +: 


3. By 6 Geo. 1. c. 21 { 39. any officer of the cuſtoms, finding prohibited 


or cuſtomable goods in a boat &c. without the preſence of an officer, or, 
upon credible intormation, in a houſe, &c. upon due ſearch there made, 
may ſtop and put the fame in his majeſty's warehouſe, till claimer there- 
of prove on oath the duties to have be.n paid, or the goods to have been 
bought in a lawful way of trade . 35 | 244 
4: Which proof { No. 3} is to be made within ten days after the goods ſhall 
hare been ſtopped | 1 
5 And ſuch proof to lie on the clumer of the goods, and if thereupon a 
| verdict 


245 


* 
* 
re : 
Jy : 
by 
v4 


"a8 
_ 
_ 
1 bo 
"2 
oy '\ 
+328 
8 
"x0 
„ 
1 1 
7 Its 
* 7 L 
E 
9: 
1 . 
I x | 
2 
"= * 
* 
1 2 
25 f 
4 
Ws : 
= 
=Y | 
WS. 
1 88. 
"1 
#*Þ 1 
1 | 
"i 
7 
7 
7 
1 
3 
AL) 
"he; 
* 
1 
: ov 7 
TY 
* 
; | 
LA 
= 2 
* = s 
he's» 
5 
7 
LA. 
1p 
F * 
ne 
..- 
wa 4 
. 
3 
22 q 
"pv 
1 
with © 
Ry 2 k 
Fc, 
. 
«BG 
208 
. 
8 
45 * 
2 
"Ka F 
27 
. 
* 
* 
3 
1 
5 . 
; 138 
9 A 
3 
=” 4 
* . 
+2 
5 13 * 4 
3 
x 


0 
© 28 * 
- 
7 1 1 
„ 
2 


101ng 
168 
166 
to be 
169 


omed 
e pe- 
J. 

243 
ye the 


ibid. 
ibited 
er, or, 
made, 
there- 


> been 
3 ſhall 


245 


pon a 
ſerdict 


Pe 
244 
„ 


PRINOIP AL MATTERS. 


verdict paſs for ſuch claimer, or judgment be otherwiſe giver againſt the 
officer, he ſhall, beſides his goods, or the value thereof, have reaſonable 


coſts, which ſhall be deemed a full ſatisfaction for his damages occaſion- 
2s 


ed by the ſeizure. 6 Geo. 1. c. 21. ſ. 41. 245 
Notwithſtanding the directions of the officers of the cuſtoms for the de- 
livery of goods ſtopped, any officer of the cuſtoms may ſeize and proſe- 


cute the ſame, and, in ſuch caſe, the owner of the goods may ſue ſuch 


* 
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3 7 If. upon hearing of an appeal in a cauſe of exciſe, the original judgment 
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fendant in ſuch proſecution be fined above 15. 


. 31. 


officer for the ſame, or the value thereof, with full coſts of ſuit; or if 


the commiſſioners do not order the goods to be delivered,” the owner max 


ſue for the recovery 


thereof, with coſts and damages. 6 Geo. 1. c. 2. 
ſ. 43. | | | | 4 Das 


2406 


be reverſed, the party originally proſecuting ſhall pay double coſts; but 
if the-firſt judgment be affirmed, the party appealing ſhall pay double 
coſts. 15 Car. 2. c. 11.1. 19. ä 


8 Where, in a ſuit on account of the ſeizure of any ſhip or goods ſeiſed as 


forfeited, by any act of parliament relative to his majeſty's cuſtoms or ex- 


ciſe, or other his majeſty's revenues, the claimer obtains a verdict, and 


the judge certifies on the record that there was a probable cauſe for the 
ſeizure, the claimant ſhall not be entitled to any coſts. And in caſe any 


action, indictment, or proſecution be brought againſt any perſon on ac- 


count of ſuch ſeizure, and the judge certify a probable cauſe for it, the 
plaintiff, excluſive of the thing ſeiſed, or the value thereof, ſhall not be 
entitled to above 2d damages, nor to any coſts of ſuit, nor ſhall the de- 
19 Geo. 2. c. 34. ſ. 16. 
23 Geo. 3. c. 70. 1. 29. 24 Geo. 3. c. 47. 1. 35. 26 Geo. 3. c. 40. 
28 Geo 3. c 37.1. 24. | | 248, &C. 
Actions againſt officers of the exciſe or cuſtoms to be brought witl in 
three months after cauſe of action accrued, and to be laid and tried in 
the county where the facts were committed, to which defendant may 

lead general iſſue, and give ſpecial matter in evidence; and if he obtain 
judgment, have treble coſts. 23 Geo. 3. c 70. ſ. 34. 28 Geo. 3. 
e. 37. ſ. 2. | - - 9&8 


10 Any ſuch officer (No. 9) within one calendar month after receiving 


notice of an intended action. may tender amends, and, if ſame are not 


accepted, plead ſuch tender in bar; and if the jury find the amends ten- 


dered ſufficient, they ſhall find for the defendant, who, in ſuch caſe, or 
in caſe judgment ſhall otherwiſe paſs for him, ſhall have the like coſts as 


if he had pleaded the generel iſſue only; but if the jury find that no 
_ amends were tendered, or that they were inſufficient, plaintiff ſhall have 


a verdict with damages and coſts. 


23 Geo. 3. c. 70.1. 31. 28 Geo. z. 
e. 37. 1.26. 8 


11 And if any ſuch oſſicer (No. ) neglect to tender, or tender abc 


amends, before action brought, he may, by leave of court, before iſſue 
Joined, pay money into court, upon which ſuch orders, &c. ſhall be 
. made 


” TABLE OF THE | 
[| made as in other actions. 23 . 3. e. 70.1. 33. 18 Geo. 3. c. 37. 


Lass. , | # ME 74 
12 The perſon i cu name an information is exhibited in z cauſe of ex- 
- . Ciſe, is the original proſecutor within the 15 Car. 2. c. 11. (No 7) 254 
13 The attorney-general, as well as the officer, is entitled to coſts under 
the 8 Anne, ©. 7. (No. 1) upon a judgment for the king 2255 
14 A certificate upon the 19 Geo. 2 c. 34. (No. 8) may be granted after 
ttzhe trial, and a court of appeal is competent.to grant it wy 197 18 257 
15 But this certificate (No. 8) does not extend to injuries accompanying 


dhe ſeizure of the goods; fo as to prevent the plaintiff from recovering 


damages and coſts as to ſuch injuries e 
16 If an excife officer, having omitted to tender amends before action 
brought (No. 11) pay money into court, and the jury find à verdict for 


bim, on the ground that the money paid into court was ſufficient for the 3 


- plaintiff's damages, or there be judgment againft the plaintiff, as in caſe 
cela nosſuit, yet defendant ſhall have ſingle coſts oni 259, &. 


D 


Cos rs, No 1, 2, 3. 
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all cafes, wherehe is to recover damages 
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DAMAGES. Vid Cexriricate, No. 1, 2. DouszE on TAZELE ä 3 Ht 


1 By the ftatute of Gloucgfer, 6 Fdev, 1. c. 2. a party ſhall recover coſts, in 'Y 


2 Where a ſtatute poſterior to that of Gloucefler increaſes the damages in a 
' Cafe where ſome damages were recoverable at common law, the plaintiff, ³ 
in an action upon ſuch ſtatute, ſhall recover coſts, as well as the increaſed MF . 


damages, though the act does not mention coſts 


1 7 
6 i 
= 


3 But it hath been holden in ſeveral caſes, that if a ſtatute, ſubſequent to 
that of Glouceſter, give damages in a caſe where none were before recovera- 


ble, no coſts can 


F 


the court of Common Pleas, but denied by 


1 


rd Juſtice Willes 


5 And ſeems to have been over-ruled by a late caſe in the court of King's 3 


Beach 


an be recovered in an action on ſuch ſtatute, unleſs there- 
. ibid. 
This diſtinction was recognized by three judges, in a modern deciſion of a 


; | * # 

6 By the 43 Eliz. c 6. ſ. 2. if, in any action perſonal, nat bei ud, A 
or intereff of lands, nor concerning the Feel or inher eee 4 
nor for any battery, the judge, who tries the cauſe, certify that the 3 
debt or damage to be recovered does not amount to 40s. the plaintiff 2 
| Thall have no more coſts than damages, but leſs, at the diſcretion of the 


— 


(No. 6.) | 


7 Inftances of caſes, in which there may be a certificate upon this ſtatute, 
| 24, &c. 


8 By che 22 and 23 Car. 2. c. 9. in all actions of jreſÞaſe, afſault and bat- 3 


„ MATTERS. 


mal ations, in which-the judge; at thi wed; hall nor 

22 on 9 that an afauit and hurtery was proved, or that the 

or title to the land mentioned in the declaration was in queſtion, the 

te Ze in caſe the damages be found —— Hall Une Fe n 


chat damages | '2 2 

9 Conſtruction of this Ratute (No. 8). 41, Ke. 

16 On writs'of i ary in caſes within the 22 and 213 Cle. es ©. 9. « plain 
tiff ſhall have full coſts, however ſmall the damages may be 45 


4s So he ſhall where a cauſe originally began 1 in an inferior ous is re- 
moved by the d:fendant ibid. 

12 But not, if the removal were by the plaintiff ; 
x 03 Although the jury in a caſe within this ſtatute (No. 8); find damages 
{ under gar; they may aſſeſs cons to any amount ibid. 


DARREIN PRESENTMENT.' 


1 No coſts can be recovered i 10 a writ 45 darrein . | 7 


1 66 01 DECIES- TANTUM. ng 5 
5 No ech. i a dei u | unt e ans 7 
DECLARATION. . 7 Preavixd, No 15, 1 


1 1 or ſcandalous expreſſions are unneceſſarily 3 into 2 


eee the court will infliet en coſts on the offending party 
"Gp 614 


| DEDUCTING COSTS. - Vid Daranvaxt, No. 19, «4 
1 Where coſts, due to one defendant, may be deducted from thoſe paya- 


ble by another defendant, in the ſame action | 146 
2 In what caſes che coſts of one action ſhall be deducted from thoſe of ano- 
6 467, &c. 


' DEER-STEALING. | vid Ca Side N „Pie; I, 6, 7. 


DEFENDANT. Vide AnaTemenT, Ne. 1, 2, R eee No. 
2, 3» 4». 5. 6, 7.—D1sconTiINUANCE, No. 1, 2, 3, 4, 5, 6, 7. 
Rxcon⁰ĩ Al Facias Loqausrau.—8ETr-Orr, No. 1 —VEzvicr, 


I 1 By 23 H. 8. c. 15. a deſendant ſhall have coſts in certain actions, . 
plaintiff is nonſuited, or has a verdict againſt him 124 
2 And by 4 Fac. 1-c. 3; a defentlant, upon a nonſuit or verdi&-agaiaft the 
plaintiff, ſhall-have coſta in every action, where the plaintiff woals have 
had them, in caſe judgment had been given for him | 125 


b 3 Defendant is entitled to coſts where Pry is 8 for him upon a ſþe- 


cial, as Wan upon a general verdict 126 
4 And 


TAE Or THE 


4 And he ſhall have coſts upon a nooſuit; or verdic againkt the plain, al- 
though the declaration be inſufficient - 0. Tin XC 
5 But in one caſe, where it appeared upon the declaration that the defen- 
dant might have demurred, the court arreſted the judgment 127 
6 Defendant is entitled to coſts _ a oonſuit, though Nea, bare pet: 
ed an inſufficient plea in bar 1 
7 Quere Whether there ſhall be coſts a nonſit occaſioned by a = 
, Fance berween the njf priue roll and — nn 
is awarded | 160 
8 A defendant ought to be allowed all ſuch coſts on a pros op as hare been 
nergſarily incurred about his defence in the action 134 
9 Upon a. nonſuit in an action againſt ſereral defendants, plainif may pay 
the coſts to any one of them | 135 
10 And though divers defendants appear ſererally, they ſhall have the colts 3 
of one 2 only ibid. 
ar Debt lies io B. R. for the coſts of a nonſuit in an inferior court notwith- 
© ftanding they may not amount to 40s. ' -: ©  thid. 8 
12 If one defendant give plaintiff a general releaſe, cher the coſts of a non- 
ſuit have been taxed, the court will compel him to pay to the other de- 


7 fendants their ſhares I 36 I 
13 By the 8 Flix. c. 2. a defendant ſhall have coſts, where the plaintiff 3 
delays his ſuit, diſcominues, or is nonſuited ibid. 


hi. And by 13 Car. 2. ſt 2. c. 2. if a plaintiff do not declare before the 6 | 
end of the next term after yung a nonſuit may be entered, and the 

| defendant ſhall have coſts | 137 # 

| 15 If in an action againſt ſeveral defendants, the plaintiff do not declare R 

in due time, there ought to be but one judgment of ſigned 138 

16 Where there are ſeveral defendants in an action of treſpaſs, aſſault, 

falſe impriſonment, or gjectione firme, and any one or more of them ac- 

 quitted by verdict, he or they ſo acquitted ſhall have coſts, unleſs the 

J „i certify, upon the record, that there was a reaſonable cauſe for 

making him or chem defendant or defendants. 8 and 9 V. 3e. 11. 

142 

17 An action of treſpaſs on ihe cafe 1 is not within this ſtatute (No. 160 4 

ha 143 

18. Neither is replevin nor trover ” of 
19 Where in treſpaſs vi et armis a verdict was found he the plaintiff a af f 

one defendant, and againſt him as to the other defendants, a motion was 

refuſed for deducting the coſts, to which the acquitted defendants were 

—_ _— out of thoſe to be taxed for the plaintiff againſt the other defen- I 
=: 146 

20 But, in another caſe, where Gas of the defendants ſuffered judgment 

- - againſt them by default, and the others went to trial and obtained a ver- 

dict, the court allowed the coſts and damages on the judgment by de- 
— to be deducted from the coſts taxed for the defendants who had 2 4 

8 ibid. 

DEMURRER. | 
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DEMURRER. Vide pines Ne rh ai . 6, Ven. 
pier, No. 5, 7. 


. 1 {plain ſhall have colts, if he btn judgment on @ demurcer where 

be would have been entitled to them upon a verdict 19 

= 2 Two pleas; not guilty, and not guilty within ſix years ; upon the firit 
| iſſae was joined, and to the other there was a demurrer, which, on ar- 
gument after the trial of the general iſſue (which was found for the plain- 
| uf was adjudged for the defendant — neither had the coſts of the 
trial, but 3 had thoſe of the demurrer 1449 1 

3 By the 8 and 9 V. 3. c. 11. ſ. 2. if judgment be given againſt a plaintiff 
or demandant upon any demurrer, the defendant or tenant ſhall 2 

coſts 14 


3 4 The demurrer meant by this ſtatute is a demurrer to the merits, upon © 


which the court may decide the right of action, and give final judgment 
149 
5 Therefore a defendant is not entitled to coſts upon a judgment in his 
3% favour on a demurrer to a plea in abatement 149 
s Neither is he in a ſpecies of action wherein the plaintiff would not have 

ir had coſts in caſe he had obtained judgment —_ 
7 So defendant cannot have coſts though a demurrer to a plea be adjudg- 
ed for him, unleſs the ps be an anſwer to the whole declaration 152 


J DISCONTINUANCE. vd Dzrrxvanr, No. 13 —Execvron, 
| No. 11.—Orr1ictr, No. 23. 


1 Plaintiff may diſcontinue either before or after declaration, on payment 


of coſts | 139 
2 And wherever ki diſcontinues, by have of the counts defendant is enti> 
tled to coſts ibid. 
3 But none are payable on a * in law „ hic. 
4 If plaintiff would have had double coſts in caſe he had recovered, defen- 
3 dant ſhall have double cofts on a diſcontinuance „ 
5 There may be a diſcontinuance after a ſpecial, but not after a general | 
4 verdit ibid, 
6 What coſts ſhall be paid where there is a diſcontinuance afrer the regu- 
lar eountermand of a notice of trial - 7 FRO 
7 The entry of a r by the plaintiff i is a diſcontinuance within 


the 8 Elz.c. 2. „ 141 


DISTRESS. 


I No coſts are recoverable in an action on the 1 and 2 nat M. e. 12. to 


recover treble damages for N vegans out ke the hundred in which 
it was taken e. 


1 


b DISTRINGAS. 


TABLE OF THE 


| DISTRINGAS. 8 3 
1 By the 10 Geo. 3. c. 50. ſ. 3. the court out of which a ingas pro- 
ceeds, may order the iſſues levied from time to time to be fold, and the 
money to be applied to pay ſuch coſts to the plaintiff as the court ſhall 
think juſt | 602 


actually levied, except on payment of the coſts of iſſuing the diffringas, 


ibid. 


3 The 10 Geo. 3. c. 50. relates to all writs of ditringat, 1 ibid. 
DOUBLE OR TREBLE COSTS. Vid. Cus rous.— GAME. 


OrFicer.-—REyLEvin, No. 10. 15. 


1 If a ſtatute double or treble the damages in a cafe where ſingle damages 
were recoverable at the common law, the coſts alſo ſhall be doubled or 
trebled, though no coſts ſhould be given by ſuch ſtatute 19. 475 
2 But if a ſtatute give double or treble damages in a caſe where none were 
recoverable at common law, without mentioning coſts, no coſts ſhall be 
recovered in an action on ſuch ſtatute | ö 4 
3 Where a ſtatute gives treble damages and cofts of ſuit, the coſts as well as 
the damages ſhall be trebled | | . 29 477 
4 Where treble coſts are to be recovered againſt a proſecutor for matter not 
appearing on the foftea, the court will allow a eg of the ſpecial 
matter to be made on the record _ 479 
5 If defendant in a caſe wherein he is entitled to treble coſts, procure 
ſingle coſts only to be taxed, and actually receive, and give a receipt for 
the ſame, he is thereby concluded 80 


the jury, and thoſe adjudged de increments by the court, ſhall be doubled 
or trebled | | | | 


* 


* * 


[ 
24----SECURITY, No. 1, 2, 3. 4, 5, 6, 7. 


ERROR. Vid: Amendment, No. 6, 7, 8. 


4 


4 | 
6 Where double or treble coſts are recoverable, both thoſe aſſeſſed by - 


EJECTMENT. - u Artoxxzr, No. 6.-—Exxon, No. 12.—Tatar, 
No. 5 —Practice, No. 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12. 235 


277 


1 Writ of error, what | 
2 Of the parties thereto 5 2 | 278 
3 From and i ꝛto what courts, error lies | | ibid. 


4 No coſts in a writ of error, at common law | 279 
_ 5 By 


2 The court will not diſcharge a rule for ſelling the iſſues levied upon a2 bs 
writ of diftringas, though defendant appeared before any iſſues were 
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481 16 Neither is he ſo liable 3 in a writ of error, upon a judgment againſt him- 
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278 
ibid. 


279 i 


5 By 


PRINCIPAL MATTERS. 


5 By 3 H. 7. c. 10. if boys defendant or tenant, agaioſt whom aneh : 
is given, ſue before, and in delay of, execution, any writ'of error, and 
the judgment be affirmed, the writ of error diſcontinued, or the party 
ſuing it nonproſſed, the defendant in error ſhall have eos - ibid. 

6 And by 13 Car. 2. ſtat. 2. c. 2. ſ. 10. if a writ of err bo ſud? out for 
reverſing a judgment given after verdict, and the ſaid judgment be af- 
- firmed, the defendant 1 in error wen have double coſts for hy of exe- 


cution 230 
7 This ſtatute (No. 6) has not cb: to ane popular, EP 
Kc. ibi 


8 By 4 Anne, c. 16. ſ. 25. upon quaſhing a writ of error, the defendant 
therein ſhall have coſts, as he ſhould have had if the Judgment had been 
affirmed ibid. 


4 9 By8andg . 3 c. 11. ſ. 2. if, 1 Nes for the defendant the 


plaintiff ſue a writ of error, and the judgment be afterwards affirmed, the 
writ of error diſcontinued, or nonproſſed, defendant in error ſhall have 
coſts 281 


10 The 3 H. 7. (No. 5) extends to a writ of error created by a ſubſequent 


ſtatute ibid. 
11 If error be brought after execution, though the judgment be affirmed, the 
defendant is not entitled to coſts ibid. 


12 So there ſhall be no coſts upon affirmance of a judgment in ejectment, 


where execution was executed as to the damages and . though not as 


to the term, before error brought ibid. 
13 And if execution be executed in part only, coſts ſhall be proportionably 
diminiſned | fr..." 882 


14 Coſts are recoverable in every writ of error where the judgment i is af- 
firmed, although none ww-re recoverable in the original action ibid. &c. 


1 5 An executor, bringing error upon a judgment againft his teſtator, the 


defendant below, is not liable, ayes an affirmance of ſuch judgment, to 
coſts 286 


ſelf, in an action in which he ſued as executor 5 ibid. 


3 17 But if judgment be given below againſt an * de bonis propriis, 


and affirmed in error, he ſball pay cofts. 6 02 267 
18 And, in a recent caſe, in the Exchequer-chamber, it was holden, that 
executors and adminiſtrators are liable to coſts in a writ of error,, where 


they would be ſo in the original action. F217 ibid. 
19 Where the plaintiff in error is barred, it is ſaid, defendant in error ſhall 
have no coſts fox 288 
20 Whether there ſhall be coſts, 3 the defendant in error pleads a re- 
leaſe of errors, which is found for him, or confeſſed - 1:45 ad. 
21 It ſeems there ſhall be coſts in error, although the affirmance of the 
judgment be not. * the merits, but 2s conſent of the plaintiff in er- 

ror | troll 
b 2 Sgt | 22 A A 


TABLE OF THE 


22 A defendant in error is entitled to coſts where the writ of error is 
quaſhed, though no coſts were recovered in the original action 290 

23 If one of two defendants bring error, and the writ be quaſhed on mo- 

tion, the defendant in error ſhall not only have the coſts of ſuch motion, 

= but coſts as if the judgment had been affirmed - ' 2092 
| 24 lt is clear that a plaintiff in error ſhall pay coſts where the writ is quaſh- 
ed through his own laches ; but if the cauſe of quaſhing it proceed from 

| the voluntary act of the defendant in error, the plaintiff is not liable to 
& | zeoſts1 on the contrary, the court will, perhaps, in ſuch caſe, oblige 5 
defendant in error to pay coſts ; . 
235 But the court will not compel a defendant in error to pay coſts, though 
| the writ ſhould be quaſhed through his act, where ſuch act is not repre- 


henſible | i 293 
26 If the judgment in the original action be reverſed in error, no coſts are 
on account of the writ of error 294 


— he mode of allowing and taxing coſts upon writs of error 294,5 
EXCISE. Vid. Cusrous, No. 7, Kc. 


EXECUTOR. Vid Attorney, No. 16, 23, 24, 38, 39.--Courr ü 
or ConsCIENCE, No. 17, 19.---ExRor, No. 15, 16, 17, 18.--Non- 8 
SUIT, No. 15.—PaAcrick, No, 16.--PrROHIBITION, No. 25.--RE- 
 PLEvin, No. 13. 5 | 

1 An executor, or adminiſtrator, when plaintiff, is not liable to coſts up- 
on a nonſuit, or verdi& againſt hm | | 173 
2- Nor, it ſhould ſeem, upon a judgment againſt him upon demurrer 174 
3 But this exemption from coſts extends only to caſes where the plaintiff 
cannot maintain the action unleſs in his repreſentative capacity; for if 
an executor or adminiſtrator can bring the action in his own right, with- 
out naming himſelf executor or adminiſtrator, he ſhall, on a nonſuit, or 
verdict againſt him, pay coſts | 174, &c. 
4 If an executor be nonſuited, or a verdict paſs againſt him, in trover, for 
a converſion of the goods of the teſtator in his life time, plaintiff is not 
liable to coſts } 183 
5 But he is, on a nonſuit or verdict againſt him, in trover upon a conver- 
ſion aſter the teſtator's death - AE 184 
6. And if he declare upon a trover and converſion in the teftator's life-time, 
and a trover and converſion after his death, in diſtin counts, he ſhall 


7 An executor is not liable to coſts, though he proceed to trial after the 
payment of money into court, and recover a verdict for a leſs ſam © 187 
8 A plaintiff executor is not liable to coſts under the 5'Geo. 2. c. 30. ſ. 7. 
though defendant plead the general plea of bankruptcy, and obtain a ver- 
:ma@S< 122 4 £5 | 2 | 188 
9 Nor 


a 
- 


not pay coſts, if the evidence adduced at the trial were applicable to the | T 


_ PRINCIPAL MATTERS. 


9 Nor upon a Judgment againſt him, as in the caſe of a nonſuit 189 
10 If an executor's net going on to trial, purſuant to notice, 8 from 
| his own /aches, he ſhall pay coſts, hut not otherwiſe 189, 190 
1 1 1 Whether an executor ſhall pay coſts upon diſcontinuing his action 
#7 " 191. 193, &c. 
LE . 12 He ſhall pay coſts upon a judgment 48 vx 195 
13 An Tur. Jefendhnt 3 is able Se aa any other . 196 
3 | 14 If a bankrupt executor plead a falſe plea, in an action commenced 
F againſt him by a creditor of his teſtator, between the iſſuing of the com- 
F . miſſion and obiwoihgſbix certificate, I" be taken in execution for 


the coſts 5 TOWN - 06 1670 96 
15 Where an executor pleaded the gineral "Ihe and adpecitlty debt, — 8 

.. ficient to cover the „the court allowed him to withdraw the former 

er on Rr of the coſts occahoned des that. png 97 
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"prioNED f ISSUE. 


| ' "9g nr 333 
Nl 2 Wbere a feigned le is ; directed 1 court of me coſy Wü o abide the 
e event of the verdict, though not mentioned in the rule, and this, though 
- ſuch feigned iſſne ſhould be ordered in proceedings on the crown ſide of 


the Court of King's Bench | — nene 
ba: But when an iſſue is directed by acourt of equity, cofts are in the diſ- 
cretion of the court ie 


1 in a late caſe, the Court of King s Bench Srv ly intimated an 
opfmion, that it would be prudent in future, on permitting a feigned iſ- 
ſue to be tried, to make the parties conſent that the coſts ſhould be in the 


diſcretion of the court EY 36, n. (1) 
5 From what period de coſts taxed. upon a feigned iſſue hall be allowed 


855 IF the lain fad to a nonpros in a feigned iſſue, defended” 845 behalf 
of the crown, he ſnhall not pay coſts 


342 
| 7 Hany one of ſeveral feigned iſſues be found for FR plaintif, he ſhall 
= have cofts 343 


3 Where in an iſſue directed out of dilly, the plaintiff does not pro- 
= - <<<d purſuant to his notice of trial, that court With © M ata gire 
coſts | did. 

FORCIBLE ENTRY. 
In an action upon the 8 H. 6. c. 9: ſ. 6. for a forcible entry, the pln 


tiff hall recover treble coſts, as _ as treble damages 475 
2 When there ſhall be Coſts and ang won an * ee a forcible 
e ya OT fe E 


+4 n ; x 3 | F 
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nn > FOREIGN ATTACHMENT. 


tf 


1 Plaintiff i ina foreign atachment ſtall not recover coſts againſt the gar- 
niſnee an 603 


. + 


 FOREIGNER. Vide SxconuTr, No. 2, 85 9, 10, 11. x 


» FORMA PAUPERIS. 


1 Ever poor perſon, n cauſe of action, ſhall have original writs 1 

— 4 and attorney, without fee or reward. 11 H. 7. c. 12. 210 

2 A plaintiff; faing in /ormd pauperir, ſhall not pay coſts, but ſuffer ſuch 'F 

other puniſhment as by the. diſcretion of the court ſhall be thought rea- 

ſonable. 23 H. 8. c. 15. 211 

3 When a perſon may be 1 to * in ond n and of the ef- 

fe& of ſuch admiſhen 212. 217 

4 In what caſes the court will FW. 9M a plaintiff admitted to ſue in formd Þ 

„and where ſtay proceedings in a ſecond action, until payment Y 

of the coſts of a former for the ſame cauſe 213, &c. 

5 The conſenting to a trial at bar, on condition of paying only niſi Ppriu. 

coſts, does not ee a plaintiff from being admitted to ſue in forma ⁵⁶ 
pauperis at any ſubſeque lage of the ſuilt 4215 

6 It ſcems that a, plaintiff ſuing in forma pauperis, is not liable to coſts. for 
not proceeding to trial purſuant to notice; ben in ſuch caſe, a motion 4 
may be made to diſpauper him, 216 

7 Whether ſuch a rat is liable to colts on a benen, as in caſe of a 

nonſuit ag. b | 218 2 

8 The court permitted an e for 8 a warrant- of attorney, 3 

to be amended without coſts, the proſecutor or, been edwiged af 


pauper . 7 219 
9 A pauper may recover coſts, though he pays none hg? 2220 
- A defendant in a civil action cannot be admitted to defend in fon j 
| pauperi⸗ 2217 
11 But a perſon may be admitted to defend. an indickment io. that form , 
N 1943} * —— 60% 


# 4 
0 - 


„ F ORMEDON. 
1 In one caſe; the plaintiff had leave to diſcontinue an action of Amer 4 
on payment of coſts ME 12 40 
4 G 4 


. . „ 's? j 17 445 By 


GAME. 3 1 Net 2. 8. - 2 


Y A fn, ſued on the 2 5 Geo. 3. c. 50. ſ. 28. for ae without a ce 
tificate, 15 not entitled to treble coſts, on obtaining a verdict 478, 
HA BEA. . 


PRINCIPAL MATTERS. 


H 
gar- E 
603 
:- 8 HABEAS CORPUS. 
| 4 I 1. in an action of debt, upon the 31 Car 2. (the hab. corp. act) againſt 
. =: gaoler for refuſing a copy of a warrant of commitment, the plaintiff, the 
E party grieved, obtain a verdict, he ſhall have coſts 7-209 
writs, : 
| * HIGHWAY. Vide InDIcTMENT, No. 1 Sees, No. 2 
ſu 
rea- HOMINE REPLEGIAN DO. 
211 x 
he ef- Defendant ſhall have coſts, where the plaintiff i is nonſuited in a 3 
. 217 replegiando 0 
forma . 
,yment '2 HUE AND CRY. 
3, Kc. i A par robbed, recovering damages againſt the hundred upon the ſta- 
fp) print rute ry hue and crys is entitled ro coſts 1410.2. 15 
ſormd 2 a 
Ae HUNDRED. vid Hur and Cav. 2 
motion 1 If a plaintiff obtain a verdict, with damages, in an action againſt the 
. 1 hundred, upon the riot act (1 Geo, 1. ſtat. 2. c. 5. -)he is entitled to coſts 
e of a 9 
1.213 On 2 So a party grieved, if he prevail in an action on the 9 Geo. 1. c. 22. 
Rowe): B 3 againſt the hundred, ſhall have coſts ö 
. 3 Though they, together with the damages recovered, may exceed the 
210 ſum of 200l. 1 
220 4 And if the plaintiff be nonſuited in ſuch action (No. 2), defendants are 
n rail 1 entitled to coſts 13. 130 
2216 And, in ſuch caſe (No. 4), the hundred have a 9 to ſue for the 
at forn if coſts of the nonſuit 601 
"ny | | | 
15 | HUNTING. Vid Inventor Traprones. 
= 1 Hunting in aliens ſolo, is actionable at common law — 91 
orme dos 3 2 But a man may jultify a treſpaſs in following a fox with hounds over the 
1% grounds of er if he do no more than is neceſſary for killing the 
* 21, marg. 
I 
_ 1 INDICTMENT. Vit: Sessions, No. 4 
Ju = 
478, ( THe court before whom any indictment or re ſnall be tried for 


IAB. I. not 


- 
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not repairing highways, may award coſts to the proſecutor if the defence 


be frivolous ; or to the defendant, if the proſecution be vexatious. 


13 Geo. 3. c. 78. ſ. 04. 3 


2 By the 5 and 6 . and M. c. 11. all the parties indicted, ee 2 


certiorari for removing any indictment or preſentment of treſpaſs or miſ- 
demeanor, before trial, from the ſeſſions, ſhall find two ſufhcient manu- 
captors to enter into a recognizance, in 20. to appear and plead in B. R. 
to the indictment, &c. and, at his own cofts, to try 
next aſſizes, or term, on due notice to the proſecutor. And ſuch recog- 
nizance, certiorari and indictment ſhall be filed in B. R. and the name 


of the proſecutor (if he be the party grieved, or ſome public officer) en- 


dorſed on the indictment 526 


3 If the defendant, proſecuting ſuch certioruri, be convicted, the court 
ſhall give reaſonable coſts to the ber if he be the party grieved, 


or a civil officer, proſecuting as ſuch; and in caſe of refuſal of payment 
of ſuch coſts within ten days after demand, the defendant is liable to an 
attachment. 5 and 6 W. and M. c. 11. ſ. 3. | 527 


4 Neither a recognizance in a ſum exceeding 2c/. nor a recognizance to 


remove an indictment from a court of oyer and /erminer is within this ſta- 


tute (No. 2.) | 529 


5 Upon what terms the court will diſcharge ſuch recognizances (No. 4.) 


ibid. &c. 


6 The proſecutor of an indidtment, removed into B. R. by certiorari from 
the ſeſſions, is not entitled to coſts under the 4 and 5 W. and M. c. 11. 
unleſs he be either the party really injured, or a civil officer 3 
7 And to entitle a civil officer, under this ſtatute, to coſts, he muſt pro- 


ſecute ex offiiio _ | | 3 3 34 
8. But the not endorſing the proſecutor's name upon the indictment, it ſhoul 


ſeem, does not affect his title to coſts 536 


9, The proſecutor is not entitled to the coſts of a trial at bar, the ſtatute 
(No. 2.) only extending to ſmall offences ibid. 


10 Nor to any other coſts than ſuch as were incurred ſubſequent to the 
8 


certiorari | 4. $3 
11 Where the defendant in an indictment has been convicted and fined, and 

the third part of the fine paid to the proſecutor, he cannot alſo have coſts 

under the recognizance, but ſo much ſhall be deducted as he has receiv- 


ed for the one- third of the fine | ibid. 


12 Until ten days have fully olapſed after a demand of coſts taxed upon a | 
recognizance under this act; (No. 2.) an attachment cannot be granted i 
; 339 


againſt the party refuſing to pay them F 


13 Anda perſon in cuſtody, upon an attachment for nonpayment of theſe 
coſts, may be diſcharged under the Lords' act | 540 
14 The perſonal repreſentatives of the proſecutor of an indictment are, 
under the 5 and 6 W. and M. entitled to the coſts /axed during his life, 
although no perſonal demand was ever made by the proſecutor 544 
15 But, in ſuch cafe, (No. 14.) the court will net grant an attachment 
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ibid. 
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t are, 
as life, 
544 
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16 Whether coſts are payable, where an indid ment is not tried purſuant 


| | 4 19 And to induce defendants to pay proſecutors their coſts, it is the prac- 


20 But, at this day, it ſhould ſeem, that the King's Bench will not, in 


4 1 An infant muſt ſue either by prochein amy, or guardian, and appear and 


7 When an infant ſues, the court will oblige the prochein amy, or guardian, 


PRINCIPAL MATTERS. 


againſt the defendant for nonpayment, but make a rule for eff 3 1 bis 
recognizance ibid. 


546, 7 


to notice 


: 1 7 An indictment being conſidered as the ſuit of the king, who neither pays 


nor receives coſts, no coſts are payable to or by either proſecutor or de- 
fendant, unleſs under ſome ſtatute 548 


[ 1s But the King's Bench, by virtue of a privy ſeal, may give to a ptoſe- 


cutor the third part of a fine aſſeſſed on a criminal pro 


ecution, by way 
of reimburſing him his coſts 


538 


tice of that court, as well as of the ſeſſions, to intimate an inclination to 
mitigate the fine to the king | 549 


any caſe of a conviction upon an indictment, impoſe a larger ſine than is 
proportionate to the offence, although the defendant ſhould refuſe to 
make any compenſation to the proſecutor for his coſts, ibid. &c. 


21 Proſecutor not allowed to quaſh bis own indictment, but upon payment 


of defendant's coſts 548 
12 8 INFANT. 


defend by guardian g | 2 222 

2 An infant plaintiff is not perſonally liable to coſts | ibid. 

3 But his prochein amy or guardian is „ 223 

4 And for nonpayment of ſuch coſts on demand, the court will grant an 
attachment againſt the prochein amy or guardian 22 

5 But where the bill of an infant was diſmiſſed for want of proſecution, 21 


the infant died before the coſts were taxed, it was holden that the prochein 
amy was not liable | ibid. 


6 And, in one caſe, where an infant plaintiff was taken in execution for 


coſts, the court refuſed to diſcharge him on motion | ibid. 


or attorney, to give ſecurity for the coſts 225 


8 An infant defendant is liable to coſts „ 226 


INFERIOR TRADESMEN. 


1 By 4 and 5 IW. and M. c. 23. ſ. 10. inferior tradeſmen, &c. are made 


able to damages and full coſts in actions of treſpaſs for hunting, &c. up- 
on another perſon's land | 1:96 


2 It was adjudged, in one caſe, that this ſtatute extends to all JPY? ca 


tradeſmen, however qualified, with reſpect to eſtate 


| I 
3 But neither that point, nor what ſpecies of tradeſmen ſhall be ſaid to be 


inferior, and what ſuperior, ſeems to be ſettled 93 


' TABLE OF THE | 
4 If in an action laid upon the 4 and 5 W. and M. c. 2 3. the plaintiff do 


not prove the circumſtances under that act, but only the treſpaſs, he may 
recover as in a common action of treſpaſs 


99 
An inferior tradeſman's hunting in company with a perſon qualified, does 
not exempt him from the payment of full coſts 101 
6 Ihe declaration in an action of the 4 and 5 W. and M. c. 23. need not F 


conclude with contra formam flatutt 91. 9; if 


7 But ſuch concluſion will not hurt, but may be rejected as ſurpluſage 7 


8 To entitle himſelf to the benefit of chis act the plaintiff muſt prove de- | 
fendant that particular ſort of tradeſman named in the declaration, tho 


| alleged under a videticet Ft 101, 2 
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| INFORMATION. I. Quo Wanzanro. 


1 By the 4 and 5 I. and M. c. 18. the clerk of the crown in the King's 4 
Bench ſhall not, but by order of court, exhibit an information for any 
miſdemeanor before the perſon procuring ſuch information to be exhi- Y 
bited has entered into a recognizance to the perſon to be informed 

againſt in 200. to proſecute with effect, and abide by the orders of the 3 
court 571 
2 Which recognizanee the ſaid clerk of the crown, or any juſtice, where 
the cauſe of: any ſuch information ſhall ariſe, may take; and the ſame 8 

ſhall be filed in the Crown-office for public inſpection $71 

3 And in caſe the perſon informed againſt appear, and plead to iſſue, and 23 
the proſecutor do not, at his own coſts, proceed to trial within a a © | 
aſter iſſue joined ; or if upon trial, a verdict paſs for the defendant ; or 
the informer enter a noli proſegui ; the defendant ſhall have coſts, * 2 
the judge, az the trial, certify that chere was a reaſonable cauſe for ſuch 
information of 572 i 
4 if the informer do not withio three months after taxation and demand, 
pay the coſts, the defendant ſhall have the benefit of his recognizance to 3 
compel him ibid. 
$ This ſtatute extends only to informations exhibited by the maſter of the | 
Crown-office | 5728 
6 Where an information is tried at bar, a defendant can have no coſts i 
within this act, that not being a caſe within it 5731 
7 8 if there be Seen defendants in an information for a miſdemeanor, and 
any one of them be found guilty, thoſe: who are acquited are not entitled 
to coſts ring 146 573 
8 But where the defendant f in an 1 is acquitted, and the judge 
does not certify a reaſonable cauſe for exhibiting the information, the 
King's Bench is bound to give coſts, whether the acquittal. were upon 
the merits, or from any other cauſe . $74 


9 In ſuch caſe, (No. 8.) however, the defendant 1 is not entitled to coſts, 
beyond 
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beyond 


PRINCIPAL | MATTERS. 


beyond the extent of the — entered into o by the proſecutor, 
which is only 200. | $7445 
10 The proſecutor ſtall pay coſts for not vedic to wil purſuant to no- 
tice, though iſſue may not have been joined 2 twelvemonth 576 


i If the defendant in an information die before the axation of ſuch coſts 


(No. 10 his executor is not entitled to them | 577. 8 
12 And where an information was filed in the Attorney General's name 
for beating a cuſtom-houſe officer, it was holden, that the proſecutor was 
not liable to coſts for not going to trial according to notice 578 
On a rule for an information, though the court may think a ground is 
aid, yet if, under the circumſtances, the payment of the proſecutor's 
coſts appears an adequate puniſhment, they will diſcharge the rule, on 
the defendant's undertaking to do ſo ibid. 


1 14 If it appear, on ſhewing cauſe againſt a rule for an information 


againſt a juſtice of peace for a miſdemeanor in his office, that he acted 
not only rightly, but upon right motives, the court will diſcharge the 


rule evith cofts 579 
15 But without coſts, if it appear that the . ated irregularly though 
without any 1njurious intention ibi 


INFORMER. Vide Common InFormeR; 


INGROSSERS. | 
I No coſts are recoverable i in an action upon the 5 Ede, 6. c. 14. aqtins 
* ingroſſers | | ©, 
As INQUIRY. 


1 Where the plaintiff Jon not execute a writ of i inquiry, ent to no- 
tice, nor temen the lame i in due tine, defendant ſhall have coſts 
| [I TT NN nals 412 


- JOURNEtS ACCOUNTS. 


1 If a writ it abate: by the act of God, and the plaintiff purchaſe : a new one 


by journets accounts, he ſhall have the coſts of the firſt writ . 
2 But en 10 the an writ ow yy * own default NE ibid. 


a 


[7 1755 IN 8 


| JUDGMENT: Vide Nonsvrr, No. 2, e 


1 Where, in AD action of lander, a judgment for damages and coſts ſhall 
be revxerſed in 40% 40 
2 Where n is arreſted, each party . bis own colts 1 


5 JURY. Vide SrxciaL Joav. IO 


KING. 
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1 Of an e; 5 lien upon deeds, &c. for his bill of * 314, &c. 4 


| 5 By 9 Anne, c. 20. where a return is' made toa — iſſued i in any of 
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KING. Vide ation ieee, No. e Tatar, No. 8 


1 The king, generally ſpeaking, neither pays nor receives coſts 21. 12 5 
2 The 33 H. 8. c. 39 f. 54. however, enacts that the king in all ſuits 
. upon ah to himſelf, or to any, other for his uſe, ſhall recover 
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MALICIQUS, TRESPASS. Vide WaLeuL e Ie 


l 

. 

Tazzrass. F 

MANDAMUS. Vide Nonsvir, No. 1 X 

1 Writ „ — | par oa TOY 
2 On what occaſions grantable | 53 
3 How granted, and of the return thereto | 326 1 
4 Action on the caſe lies for a falle return to a mandamus, i in which coſts WF :: 
may be recovered by either plaintiff or defendant :: 2115 "1387 = 


the caſes therein ſpecified, the party ſuing out the writ may plead thereto, 

to which the party making the return may reply, &c. and ſuch further 
proceedings ſhall be had as if an action had been brought for a falſe re- 
turn ; and if a verdict or judgment be given for the perſon ſuing the writ 
he ſhall recover damages and coſts, if fot the ren return, 


3 m0 


he ſhall recover coſti s e Uh. en 338 } 

6 By 12 Geo. 3. c. 21. any perſon entitled to 4 admitted a citizen, &c. * 
of any city, Se. ſhall apply 10: the proper offer far! tbzt purpoſe, and if  - 
give notice that unleſs ſuch officer ſhall ſo admit him within one month | * 
from that time, the King's Bench will be applied to for à mandamus ; , 
and if a maadamus do actual] iſſue, in abedience to which "the officer * 
makes the admiſſion, he ſhall pay cofts © 7 5 

7 Of coſts upon the r r nd a rule for a writ of Ks 331 


61 


MAYOR. Fit: Wren, No „„ + 
MIDDLESEX 


PRINCIPAL MATTERS. 


IDDLESEX—THE COUNTY COURT OF. Vid Court or 


| Conscignce. 
* *> MISDEMEANOR. Vide fhronatavaial 
408 MONEY. Vi Exzcuror, No. 7. 
cover The condition of paying coſts up to that time, is generally made. part of 
21 


= the rule giving a defendant leave to pay money into court 355 
5 Although a aintiff 3 after the payment of money into court, he 
will be afterwards allowed to take it out, on paying the defendant the 
= ſubſequent coſts | 356 
I plaintiff, after money has been paid into court, proceed to trial, and 
then become nonſuited, or do hot recover damages beyond the ſum | 
8 brought into court, defendant ſhall have coſts 350 
But by proceeding after payment of money into court, a plaintiff does not 
forfeit his right to coſts up to that time, if he afterwards at any time be- 
fore trial conſent to wo it, and to ſtay proceedings did. 
5 Yet if a plaintiff, after ſuch payment, proceed actually to trial, when a 
== verdi& is found for the defendant, or a juror is withdrawn by conſent, 
be is not entitled to any coſts at all | - 357 
The coſts of paying money into court, and taking it out, muſt be borne 
the defendant, although he before tendered the money to the plain- 


WH tiff's attorney, who then refuſed to accept it | 359 
35 = Under particular circumſtances the court, in one caſe, gave defendant 

* p leave to bring money into court without colts ibid. 
g — lf money be paid into court upon ſome of the counts only of the declara- 


tion, and the plaintiff take it out, he is, it ſeems, in the Common Pleas, 
entitled to coſts on the whole declaration | 6 
9 But, in the King's Bench, he is, in ſuch caſe, (No. 8.) entitled to no 

more than the coſts of thoſe particular counts | ibid, 
o How a plaintiff muſt proceed in caſe he accepts of money paid into 

court, and the cofts are not paid up to that time „ 
1 If money be taken out of court, the plainti's attorney muſt procure 


327 
any of 
hereto, i 
further 
alſe re- 
de writ, | 


ee from the maſter, or one of the prothonotaries, an appointment to tax 

- Ei the coſts, and ſerve a copy thereof oa defendant's attorney 365 

2 F 2 If the defendant, pending an action on a bond, bring into court prin- 
Hs. ; 


cipal and intereſt, and all ſuch coſts as have been expended in any ſuit at 
law or in equity on ſuch bond, he ſhall have judgment to be diſcharged. 
4 and 5 Anne, c. 16.1. 13. - 267 
3 Caſes upon this ſtatute | "$68, . 


month 
damus - 
officer 
. 3 29 


33 MOTION. Vid. Pracries, Nh 20. 
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N 
| NEW TRIAL. . 
1 Upon a motion for a new trial, the court will grant or refuſe the coſts of | 
the former trial according to the circumſtances of the caſe 3832 


if 2 But, in general, where a new trial is granted on the merits, or upon a 
i new ground not opened at the firſt trial, or becauſe the firſt verdi& is 
= againſt evidence, it is on payment of the coſts of the former trial ibid. 
4 3 On granting a ſecond trial, for the miſcondu& of the jury on the firſt, 
b the coſts of ſuch firſt trial were directed to abide the event of the ſe- 
i | cond 1 TY | tbid. 
4 Where a verdict is againſt law, or the opinion or direction of the judge, 
a new trial will be granted without coſts = 384 ys 
5 Other caſes in which the court will grant a new trial without ſubjecting 
= the party applying for it to the coſts of the firſt trial 385 
6 In one caſe, the court declared that if a party ſhould obtain a verdict by 
an unfair unconſcionable advantage, without trying the real queſtion, $$ - 
they would ſet it aſide, and make ſuch party pay the coſts 387 
7 Aſter a verdict for the crown, againſt the direction of the court upon a 0 
trial at bar, in a proſecution carried on avowedly at the proper expence f 
of the crown, the condition of paying the coſts of the former trial was s 


made part of the rule for a new one | 389 t 
8 Where, in the rule for a new trial, nothing is ſaid about the coſts of the n 
former, and they are not reſerved to abide the event of the ſecond ver- ) 4 
dict, although the ſecond trial terminate in favour of the ſame party as WF » 
the firſt, the court of B R. will not allow him the cofls of the firſt te 
395.7 1 

9 But under ſuch circumſtances, (No. 8.) the Common Pleas allow the 0 
coſts of both trials ibid. ſi 


10 Vet where the firſt verdict is for the plaintiff, and the ſecond for the ot 
defendant, or e converſo, the coſts of the firſt trial are not allowed even 
in C. B. | „. * 
11 If, on a ſecond trial, a juror be withdrawn on the party who obtained 
the firft verdict, undertaking to pay the other his cofts, ſuch undertaking 
extends to the coſts of the E trial only 397 NC 


NOCTANTER. ps a, 8 
1 No coſts are recoverable in the proceedings upon a writ of nofanter 20 , d 


NOLI PROSEQUI. Vd Discontixuance, No. 7. 


NONPROsS | 


PRINCIPAL MATTERS. 


NONPROS—NONSUIT. Vid Dzrtxpaxt.—Exrcurtor, No. 9g 

12.— Fo MA PavuPERri1s, No. 7. —Recorpari FACIAS Launman —— 
8 ReeLevin, No. 17. | 
I Debt lies in B. R. for the coſts of a nonſuit in an inferior court, though _ 
ME they do not amount to 40r. 135 
W2 Where after iſſue joined in any ſuit, the plaintiff neglects to bring it 


on a on to be tried, accordin 15 to the courſe and practice of the court, judg- 
it is _ as in caſe of a non uit, may be given for the defendant. 14 Geo. 2. 
ibid. | | 398 
» firſt, And ach E (No. 2) ſhall be of the like force and effect as thoſe 
ie ſe- upon nonſuit 399 
ibid. 4 And defendants ſhall have coſts thereon, in actions where they would 
udge, have had them upon nonſuits * ad; 
384 A u tam action where no part of the . is given to the crown, is 
ecting 8 within this act (No. 2.) and all the —— in an action mult join in the 
38; application for judgment as in caſe of a nonſuit | =5 hos 
lict by e And this judgment may be given upon the traverſe of the return to a 
eſtion, mandamus 401 
387 7 Where, in a joint action, there is judgment by default againſt one defen- 
pon a dant, there cannot be judgment as in caſe of a nonſuit for the other de- 
pence fendant 402 
al was 8 The court will not grant a motion for this judgment (No. 2.) and alſo for 
389 | the maſter to tax colts for — 3 not proceeding to trial purſuant to 
of the notice 40 3 | 
d ver- And the defendant having got a rule for this judgment, cannot after- | 
rty as wards have coſts for not going on to trial: nor, vice ve-ſ#, having ob- 
ie firſt tained a rule for ſuch coſts, can he after wards have judgment as in caſe 
95. 7 of a nonſuit 404 
w the o Where the court, on an application for judgment as in caſe of a non- 
ibid ſuit, grants plaintiff further time for the trial of the iſſue, it is generally 
or the on payment of coſts ibid. 
1 even 1 What have been deemed good cauſes againſt judgments as in caſes of 
id. nonſuit _ 405 
tained 2 What, not | 4c6 
rtaking 3 Where a plaintiff has carried a record down to trial once, there ſhall | 
397 _ be judgment as in caſe of a nonſuit for not carrying it down a ſecond 
ime = = F© 
4 Neither ſhall there, where a plaintiff having once proceeded to trial, 
neglects to proceed to a new trial ibid. 
10 5 Neither an execuror nor adminiſtrator is liable to coſts where this bros 
ment (No. 2.) is given againſt him 407 
6 Nor is the r in a writ of right 15 ibid. 


o =  NONRESIDENCE. 
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NONRESIDENCE. 


1 Tf the plaintiff be nonſuited in an action of debt apon the 21 H. 8. for W-+ 
nonreſidence, he ſhall pay coſts | 205 if 


NOTICE. Vu Invicrxext, Nö. 16.-—Inquiy.-Tzar. 
0 


OFFICE---OFFICER. Vid Cusrons. 


1 By the ſtat of 43 Elz. c. 2. (an act for the relief of gone] a defen. 
dant may plead the general iſſue, or avow generally, in a ſuit againſt hin 
for any thing done by authority of that act, and upon a verdict for hin, 

or a nonſuit, ſhall recover damages with coſts 226 
2 If any action on the caſe, treſpaſs, battery, or falſe impriſonment, be 

brought againſt a juſtice of peace, mayor, &c for any thing done by 

virtue of his office, 1 &c. and all others acting in his aid, 


may plead the general iſſue, and give the ſpecial matter in evidence; 
and upon verdict for the defendant, nonſuit, or diſcontinuance, the 
judge, before whom the matter ſhall be tried ſhall allow unto defendant 


double coſts. 7 Fac. 1.c. 5. | 22) 
3 This act (No. 2.) extended to churchwardens, and overſeers of the poor, 
by 21 Fac. 1. c. 12. | | | 228 | 


4 Actions againſt juſtices of peace, mayors, &c. or any acting in their aid 


and aſſiſtance, or by their command, for ſomething done by virtue of 


their offices, ſhall be laid in the county where facts were committed; if 
not ſo laid, the jury ſhall find the defendant not guilty; and upon a2 
nonſuit, diſcontinuance, or verdict for the defendant, he ſhall have 
double coſts. 21 Fac. 1. c. 12. 1 2238 
5 No writ or copy of proceſs ſhall be ſued out or ſerved on a juſtice of 
peace for any thing done in the execution of his office, without one ca- 
endar month's previous notice thereof in writing. 24 Geo. 2. c. 44. 
1. | 1 "261 22 
6 And the juſtice may within one calendar month aſter ſuch lies 
(No. 5) tender amends, and, if not accepted, plead ſame in bar; and 
in caſe the jury find the amends tendered to be ſufficient, the defendant 
ſhall have a verdi& ; and, in ſuch caſe, or if the plaintiff be nonſuited, 


diſcontinue, or there be judgment on demurrer for defendant, he ſhall 


7 have like coſts as if he had pleaded the general iſſue, 24 Geo. 2. c. 44. 
RS | | 10 255 

7 In default of plaintiff's proving ſuch notice (No. 5.) at the trial, the 

. defendant ſhall recover 2 verdict and coſts as aforeſaid, 24 Geo. 2 c. 44: 

{. 3. | ibid, 

25" x08 8 No 


PRINCIPAL MATTERS. 
s No action ſhall be brought againſt a conſtable, or other officer, or per- 
| fon acting by his order and in his aid, for any thing done in obedience 
do a juſtice's warrant, till a demand made of a peruſal and copy of ſuch 
Warrant, and refuſal thereof for ſix days; and if after compliance with 
ſuch demand, an action be brought againſt ſuch conſtable without mak - 
ing the. juſtice who ſigned or ſealed the warrant a defendant, on produ- 
cing and proving the warrant at the trial, defendant ſhall have a verdict; 
= vid if ſuch action be brought joiatly againſt the juſtice and conſtable, on 
= proof of the warrant, the conſtable ſhall have a verdict; and in caſe of 
a a verdict againſt the juſtice, the plaintiff ſhall recover his coſts againſt 
him, in which ſhall be included ſuch coſts as the plaintiff is liable to pay 


to the defendant obtaining a verdict. 24 Geo. 2. c. 44.1 6. 231 
defen. & 9 Where, on a verdict for the plaintiff in an action againſt a juſtice, the 
i hin judge, in open court, certifies, on the record, that the injury was wil- 
r him, fully and maliciouſly committed, plaintiff ſhall have double coſts, 24 Ges. 
226 2. c. 44 8. 7 | 232 
nt, be 10 To what actions the 43 Elix. c. 2. extends ibid. 
ne by 11 How and by whom the treble damages given by this act (No. 10.) are 
is aid, to be aſſeſſed | | Ss 233 
lence ; 12 A deputy conſtable is within 7 Fac. 1. c 5. (No. 2.) and ſo is every per- 
e, the BY fon acting under a juſtice's warrant 1 234 
endant 13 A ſecretary of ſtate is not ex officio a juſtice of peace, neither are the 

227 ü King's meſſengers. in ordinary, officers within the meaning of 7. Jac. 
e poor, | 1. c. 5. and 24 Geo. 2. c. 44. \ ibid. 

228 14 An officer ſpecified in 7 Fac. 1. is intitled to the benefit of that act, 
eir aid | though ſued for ſomething done only by colour, and not ſtrictly by virtue 
tue of of his office | | | ibid. 
ed; if is But a conſtable acting colore officii- is not within the 24 Geo. 2. c. 44. 
apon 2 which extends only to acts done virtute officii | 42 ibid. 
| have 16 To bring a perſon within this ſtatute (No. 15.) the act muſt be done 

228 in obedience to a warrant 5 | | WE. 
lice of 17 An overſeer of the poor diſtraining for a poor's rate under a juſtice's 
ne Ca- warrant is an officer within this act (No. 15) | | ibid. 
c. 44.18 This ſtatute (No. 15.) comprehends actions of tort only 236 


22919 And the 7 Fac. 1. c. 5. does not extend to actions for a nonfeazance, 
notice but only to thoſe for ſome temporal ad done, and in which the dcf:ndant = 
r; and may plead the general iſſue | ibid, 
endant 20 A defendant obtaining a verdi& when ſued for ſomething done by vir · 
ſuited, tue of his office, ſhall have double coſts, though the declaration be in- 
e ſhall ſufficient | | ps | * 337 
c. 44. 21 To entitle a conſtable to double coſts under 7 Fac. 1. c. 5. the judge, 
dobo tries the cauſe, muſt certify at the trial, that defendant acted by 
al, the virtue of his office, or allow him double coſts upon the record 238 
c. 44.22 But where there is a ſpecial verdict, and it appears, by the facts found, 
ibid. that the defendant was acting by virtue of his office, as juſtice &c. ſuch 
8 No certificate or allowance (No. 2.) is unneceſſary - 239 

| „„ c | 23 Upon 
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23 Upon a diſcontinuance in an action againſt a juſtice of the peace for 
ſomething done by virtue of his office, defendant is entitled to double i 
coſts DTTC. : 240 

21 Ia what caſes, a defendant will be permitted to enter a ſuggeſtion 
upon the roll that he was acting by virtue of his office, in order to enti- Wi 
tle himſelf to double or treble coſts ' | 241 

25 Where a defendant is entitled to double coſts, becauſe ſued for ſome- i 
thing done by virtue of his office, the colts de increments, as well as thoſe Wi 

aſſeſſed by the jury, ſhall be doubled N 2242 

25 And, in ſuch caſe, if there are ſeveral defendants, they are all entitled 
to double coſis ibid. 
OVERSEER OF THE POOR. Vid. Or riczx.— Cons TABLE. 

8 eien. | | 

1 What coſts ſhall be paid upon the ſuperſeding or reverſing of an out- 

lawry 1 3 591, &c. Wl 


P 


' PARDON. | | 
1 When a pardon will diſcharge coſts in a ſuit in the ſpiritual court 599 
. _ _PAUPER. Vide Fox uA Pavurerts., | 
PAYMENT OF MONEY INTO COURT. Vide Mox Ev. 
= > "PRACE. CLERK er. | IF 


t If a clerk of the peace, in drawing an indictment, infert unneceſſary 
recitals, the court will make him pay coſts. | G14 


PEACE, JUSTICE OF, — Vide ArToanty, No. 4. —InrorMaTION, 
| No. 14, 15 —OFrices, No. a, &. ed 


a | fc 

1 In what caſes, juſtices of the peace are empowered to award coſts on B 
complaints made before them out of ſeſſions | 552 W. 

| PLEADING. | L4 | 

1 By 4 Anne, c. 16 s. 4. a defendant or tenant in any action, or plaintiff th 
in replevin, with leave of the court, may plead ſeveral matters 105 * 

2 Provided that if any ſuch matter be, upon demurrer, adjudged inſuffici- 1 


ent, or if a verdict be found, upon any iſſue, for the plaintiff, coſts ſhall 
be given at the diſcretion of the court, ualeſs the judge certify that the 6 E 
defendant or plaintiff in replevin had probable — to plead the matte 


found againſt him 9 — 
3 A certificate upon this ſtatute may be made out of court, after the . 
tial. . . 


4 In caſes within the 4 Arne, c. 16. the quantum of the coſts only 1 
velted in the diſcretion of the court, and not a power of refuſing colis 


altogether * 107, 110, &&. 
| 5 "i hough, 


' PRINCIPAL MATTERS. 
5 Though, in one caſe, it was bolden, that this diſcretion extends to all _ 
1 the caſter | | 1 LSU 
6 If plaintiff obtain judgment on a demurrer to Lee. plea, he ſhall 
have coſts thereon, notwithſtanding he may be afterwards nonſuited on 


3® the trial of the general iſſue | + 107 
57 So if one of ſeveral pleas be adjudged bad on a demurrer to the plaintiff's 


replication thereto, the plaintiff ſhall have the coſts of thoſe pleadings, 


ſome 
z thoſe though the defendant afterwards obtain a verdict upon the iſſues joined 
242 on the other pleas, and it ſhould appear on the whole of the record that 
atitled the plaintiff had no cauſe of action | 108 
ibid. 8 Where there is a certificate on the 43 Elia c. 6. the plaintiff cannot 
LE. have the coſts of any plea pleaded with leave of the court, though the 
= ſame be found for him, and there be no certificate on the 4 Anne, c. 16. 
$4 | | | 112 


: s 9 If ſome of ſeveral matters pleaded by a plaintiff in replevin are found for 
bim (which intitle him to judgment), and the others for the defendant, 
defendant ſhall have the coſts of the latter iſſues, unleſs there be a certifi- 
cate that the plaintiff had a probable cauſe for pleading the matters on 
which ſuch iſſues were joined . 114 
10 An avowant ſhall pay coſts on the ſpecial avowries found againſt him, 
if there be no certificate of a probable cauſe for pleading them 117 
11 Where all the iſſues joined on ſeveral pleas in bar are found for the plain- 
tiff, except one joined upon an inſufficient 'plea, which is found for de- 
fendant, the plaintiff ſhall have no coſts on the latter ple 118 
12 Two pleas, not guilty, and not guilty within ſix years, iſſue upon the 
firſt, and to the other a demurrer, which was, on argument ſubſequent 
to the trial of the general iſſue (which was found for the plaintiff), ad- 
judged for the defendant ; neither party had coſts of the trial, but the 


399 


Ys 


_ defendant had thoſe of the demurrer ": 119 
13 Where different iſſues are joined on different pleas, ſome of which are 


found for the plaintiff, and others for: the defendant, the defendant in 
B. R. is entitled to colts on the iſſues found for him; but it is other- 

wiſe in C. B. AS | 7 121 
4 But if iſſues be joined on ſeveral counts, and ſome of them be found for 
the plaintiff, and others for the defendant, the defendant ſhall not, in 


plaintiff either courts, have any coſts 155 | | 122 

55 Where a party extends the pleadings in a cauſe merely to haraſs his 
2 antagoniſt, he will generally ſubject himſelf to the coſts of the ſuperflu- 
ts ſha ous part of the record, vn ch will be ſtruck out Fs G11 
hat the Bill 6 However, though a plaintiff ſhould inſert more counts in his decla- 


| w_ ration than are neceſſary, the court will not order him to pay coſts if 
ibid. that mode of declaring is ſanctioned by the general practice, in ſuch 


ſrer te eaſes 613 
123 | | | | | 
"op | POOR. Pride Sessions, No. 1, 2. 4 5 
tk 7 520 1% 0 15 PRACTICE. 
10, &c. | | 


1 hough, 


PRACTICE. Vide Cos rs. No. 12, 13 —DrcLanarION —PLEAD- 


| 9 Whether a ſecond. ejeftment ſhall be ſtayed until the payment of the 
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ING, No. 15, 16. 


1 In what caſes, the proceedings in a ſuit will be ftayed till a reſponſible g 
plaintiff be named, or ſecurity found for the coſts, in caſe of 8 8 EP 
againſt the plaintiff, vide SECURITY. oF 

2 lhe courts will ſtay proceedings in a ſecond * till payment of 

the coſts of a former ejectment for the ſame premiſes, even though the 
merits were not decided in the former action 445 

3 It was holden, in one caſe, that a ſecond ejectment ought not to be ſtay- i 
ed till the coſts of a former were paid, if, in ſuch former action no colts 
were payable by the plaintiff | 446 

4 But the contrary has been fince determined .447 

5 And proceedings were, in one eaſe, ſtayed the very day before the 
trial, under particular circumſtances, till payment of the coſts of a 

former ejectment 44 

6 The court will now ſtay a ſecond ejectment until, &c. though the — 5 
mer ejectment was brought in a different court 449 

7 If an ejectment be brought on demiſe of huſband md wife, and quan 1 
wards a new action be inſtituted on the demiſe of the wife alone, 4 
ceedings in the latter ſhall be ſtayed until . of the coſts of the 
former ibid. 

8 $0 though the leſſors of the plaintiff in the two ejectments ſhould be 
different perſons, yet if the proceedings in the ſecond appear to be | 
fraudulent, the court will not permit the latter action to proceed till the 

- coſts of the former have been paid 14350 


coſts of a former one for the ſame lands, where the two ejectments are 
brought (without fraud or colluſion) upon different demiſes, but upon 
the ſame tirle 452 
10 A ſecond ejectment ſhall not be ſtayed, where one of the leſſors off 
. the plaintiff is in cuſtody on an attachment for nonpayment of the coſts 

- of the former ejectment; nor where, after a verdict for the plaintiff in 
an ejectment. the defendant in that action brings a new w ejetment apainſt 
when ſame plaintiff, for the ſame premiſes 453 
11 If the defendant, after ſuing out a writ of error on a judgment 
againft him ĩn an ejectment, bring a new ejectment for the ſame lands, 
the court will not compel. him to pay the: colts of the firſt action be. 
fore he proceeds, but they will flay the ſecond. till the writ of error be 
determined | ibid. 
12 But if the plaintif bring a writ of error, and, pending i it, a new ejed- 
ment, the ſecond cjecment ſhall be ſtayed till the colts of the former 
are paid .  tbid, 
13 And now, though this practice was anciently confined to actions of 
ejectment, the courts will grant a rule to ftay proceedings in a ſecond 
action 


PRINCIPAL MATTERS. 


action, of what ſpecies ſoever it may be, until payment of the coſts of a 
former action, brought (though in a different court) for the ſame cauſe, 
and in which the merits were decided. 454, &c. 

FE | 14 And the court of B. R. has granted this rule (No. 13) under parti. 
BE -. cular circumſtances, in other actions than ejectments, chough the merits 


= _ had not been before tried . N d 463 
15 But the court of C. B. will not, unleſs the merits haye been tried in 
& the firſt action | 465 


16 Proceedings in a ſecond action, 8 an executor or r adminiſtrator, ſhall 
Dot be ſtayed until the coſts of a difcontinuance, or nonſuit in a former 
action are paid 467 
17 Neither will proceedings in an action be ſtayed until the debt wid coſts 
= recovered by the defendant in two former actions againft the plaintiff 
have been paid, notwithſtanding the latter action ſhould be founded on 
the ſame circumſtances with the others S £57 hed? 
18 Inſtances wherein the coſts of one action have been allowed to be 
deducted from, or ſet off againſt the coſts, the damages and cofts, or 
the debt and coſts, in another action ibid. &e. 
19 If the holder of a bill of exchange brivg ſeparate actions n ac- 


any of the latter parties, upon payment of the bill and the coſts of that 
particular action, but not againſt the acceptor, <xcepe by A of the 


bill and the coſts in all the other actions 603 
20 The allowance of coſis upon motions is arbitrary; and entirely j in the 
diſcretion of the court ibid. 
' of the 2? In one caſe, the Common Pleas refuſed coſts on a a rule to ſhew 
1 cauſe, though it was oppoſed in the firſt inſtance 604 


22; A declaration cannot be delivered in C. B. ſo as to charge the de- 
fendant with the coſts thereof, before the appearance: day of the return 
of the writ ibid. 

23 In an action for meſne profits after a W by default in ejectment, 


ut upon 


4529 
ſſors of 


* coſts it is uſual for the plaintiff t to recover the volts of the eee as con- 
intiff in 
rer ſequential damages 614 
* 24 But where, after a recovery in ejedtment, and before an action for the 
0 8 meſne profits, the defendant became a bankrupt, and the j jury did not 


include the coſts of the ejectment in their verdict, in executing an in- 


of _ quiry in the action for meſue profits, the court refuſed to ſet aſide the 
Non be inquiſition, becauſe the _ _ _ been proved as a debt under 

"we ** p n $ commiſſion: | X ws 15 

w ejed- | | RY 

e former ohh © PROHIBITION, | : 
pp Writ of prohibidien; whe 4 Das 5 271) oO 

* ſ-cond if Whether gonads ex debito juſtitie, or not * | . 

* K dic . If either the judge or party proceed after a prohibition has been granted, 


they are puniſhable by attachment, and are liable to an action by the 
1 wwjered Dk : ibid 
| | | 4 Th 


ceptor, drawer, and indorſers, the court will ſtay proceedings againſt 
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4 The mode of applying for a prohibition | 


5 Every party ſuing for a prohibition to. ſuit in an eccleſiaſtical court for 


tithes or offerings, ſhall, before any prohibition be granted to him, de- 
liver to ſome of the judges of the court to which he applies, a true copy 
of the libel and ſuggeſtion ; and in caſe the ſuggeſtion be not proved dy 


306 


two ſufficient witneſſes within fix months after the awarding of the pro- 


hibition, the party ſhall have, on requeſt, a conſultation, and alſo double 

coſts and damages, to be aſſeſſed by the court granting the conſultation. 
neee ibid. 
6s Theſe ſix months (No. 5) are to be computed according to the ca- 


lendar | | 308 

7 And begin to run from the zefte of the writ of prohibition ibid, 

8 It is ſufficient if the ſuggeſtion be proved before a judge during vaca- 
tion within fix months, though not recorded till afterwards ibid. 


9 Though perſons attainted of felony are not good witneſs to prove a ſug- 
- geſtion, yet perſons, ſuch as pariſhioners of a pariſh, &c. who may not be 
ſufficient on a trial at law, are ſo | h 309 

10 Defeftive proof of a ſuggeſtion may be ſupplied by better at any time 


within the ſix months, but not afterwards x ibid, 
11 Where a ſuggeſtion conſiſts of two parts, one witneſs to each part is 
1 ibidl 


ſufficient 
12 lt is neceſſary to prove a ſuggeſtion for a prohibition in a ſuit for ſma/ 
| ibid. 


tithes, as well as in one for great 1 23 
13 And ſuch proof is requiſite in all caſes where the matter ſuggeſted is 
merely matter in fact | 310 


14 Proof of a ſuggeſtion by bear ſay, or as the witneſs thinks, or believes, is 


ſufficient | 29351 
15 So it is enough, if it be proved in ſubſſance, or in ſuch a manner as to 


- ſhew that the — court has no juriſdictiunn?! |. bid, 
16 But where a ſuggeſtion is in the negative, or grounded upon a matter 
of law, no proof thereof is requiſite under the ſtatute (No. 5.) 312 


17 Neither is any ſuch proof neceſſary where the ground of the ſuggeſ- 


tion is a compoſition, or agreement, or a matter that was not, at the 


making of the 2 and 3 Ed, 6G. c. 13. a ſufficient cauſe for a prohi- 


dition. N 1 Coe 71 FI 
18 This ſtatute (No. 5.) entitles a defendant in prohibition to double cofts 
only where a conſultation is awarded in default of proving the fuggeſtion 
evithin fix months nad ad ie, 201. 2311004. e 
19 Whether an adminiſtrator is liable to double coſts. for not proving his 
ſuggeſtion in due time | 
20 By the 8 and 9 W. z. c. 11.1 3. in all ſuits upon prohibitions, the 
plaintiff obraining judgment, or any award of execution, after plea, or de- 
murrer, ſhall recover coſts ; and if plaintiff be nonſuited, diſcontinue, or 
have a verdict againſt him, defendant ſhall recover coſts ibid. 
21 Upon 2 for a plaintiff in prohibition, the coſts ſhall be taxed 
from the ſuggeſtion, and ſo as to include thoſe incurred by the mo- 
| 9 1 
22 But 


tion. 


PRINCIPAL MATTERS. 
| 22 But the defendant, in caſe of a nonſuit, is not entitled to the coſts of 
oppoſing the rule for the | prohibition, - but merely to thoſe of the non- 
ſuit. ie 1 271 o nn ö 
23 Where a prohibition is awarded as to part, and a conſultation as to the 
reſidue, the plaintiff in prohibition ſhall have coſts  ' 3218 


WA 24 So ſhall a defendant in prohibition, where he obtains a verdid for part 


only ofthe matter in fue 2:21.30 ibid. 

25 An, adminiſtrator is not liable to coſts, upon a nonſuit in prohi- 
7 bition | i 5 re le ibid. 
256 If there be judgment by default in prohibition, and the plaintiff have 
damages upon a writ of inquiry for the contempt in proceeding after the 


= writ of prohibition. delivered, he ſhall have coſts | 17 ie 
27 If defendant in prohibition compel plaintiff to declare, and then plead 
x a nugatory plea, he ſhall pay coſts uus Free nz? FAPY 


F 28 In one caſe, proccedings in prohibition were ſtayed without cells upon 
= application of the defendant, though the plaintiff had prepared and ten- 
dered a declaration | 135 ns 324 


PROVISO. Y. Tx1at, No. 7, 8, 9. 


An. QUARE IMPEDrr. 
1 No coſts are recoverable in a writ of quare impedit ces EN 


QUI TAM, ACTIONS. Vide Comman INFORME x. —NonsviT, 

No. 5.—SEecuaiTy, No. 11, 12. | 
QUO WARRANTO, 

1 In caſe the defendant in an information iq nature of quo warrunto be found 
or adjudged guilty of uſurping or intruding into any office or franchiſe 
within any city, &c. the relator in ſuch information ſhall recover coſts ; 
5 the defendant, if judgment be given for him. 9 Ann. c. 20 
E [6027 © pig c 22999 Rd 

2 From the firſt day of Trinity Term, 1793, the defendants to ſuch in- 
formations (No. 1.) for the exerciſe of any office or franchiſe in any city, 
borough, or town corporate, ay plead the holding it fix years, or more, 
before the exhibiting of ſuch information; and if the iſſue joined there- 
on be found for the defendants, they ſhall: have the like coſts as if a 
a ta judgment had been given for them on the merits. 32 Ges. 
1 Co 5 No | : | - 27 881 

3 To which plea (No. 2.) the proſecutor may reply any forfeiture, &c. of 
ſuch office, within fix years before the exhibiting the informatiog. 22 
Geo. 3. c. 58. ſ. 2. | 582 

4 Before the exhibiting of a guo warrants information, the relator ought 

| | | — 
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: > << . * * 14 „. 17 G : i | 
to enter into a recognizance in 20l. to proſecute the ſame with = 1 
8 | FFC 


5 And if he do not proceed to trial within a twelmonth after iſſue joined, 
the defendant is entitled to coſts to the extent of ſuch recognizance 

"Ade aci:c:i7 53 « e ee eee 

6 So the relator ſhall pay coſts for not proceeding to trial e 

notice ne * | 

7 If any one of ſeveral iſſues in a quo warranto information be found for 
the proſecutor, upon which judgment of offer is given, he is entitled to 
coſts on all the iſſues | | | | ibid. 


8 The ſtatute of 9 ſan. c. 20. (No. 1.) does not extend to give coſts in- 


this ſort of information, unleſs for the uſurpation, &c. of corporate offices PF 
and rights to freedom in corporations, or other corporate rights 585, 6 

9 A defendant in execution for the contempt, and for the cofts on a 
guo warranto information is entitled to be diſcharged under the * 
en l e er ce e e (5745 © 2 ER 

10 The court will, under circumſtances, diſcharge a rule for a que mar rant 


information with cofts | "v9 
* . 


RECORDARI FACIAS LOQUELAM. 


1 If a defendant remove proceedings from a county court by re. ck lor 
into B. R. and ſign a nenpros for plaintiff's non- appearance, he ſhall ve 
RELEASE. 
1 The plaintiff may releaſe part of the damages, without releaſing any part 
of the coſts aſſeſſed by the jury - 1 / | 381 


1 Whenexer a cauſe goes down to trial, and is made a remanet, or goes 
off upon any occaſion, without the fault, contrivance, or management, of 
the parties, and is afterwards brought down again to trial, the coſts of 


- 
* ” 


both aſſizes ſhall be allowed to the party finally prevailing ' 429 
2 But the rule, that where a cauſe is made a remanet, the coſts thereby in- 
curred, ſhall attend the event of the cauſe, implies an exception of ſuch 
particular caſes as are clearly diſtinguiſhed by their circumſtances; from | 
being within its reaſon and principte 43729 


„ 


x 


5 | REPLEADER, _ 
No coſts are allowed to either party upon a repleader 


Py , 


334 
| REPLEVIN. | 


PRINCIPAL | MATTERS. 


REPLEVIN. vid DexexDant, No. 18. —PLEADING, No. 1, 2, 3, 
; . 1 


þ - F Action of replevin, what | or, nur . Xs 264 
t to 2 The nature of the ancient writ of replevin, and the inconveniences at- 
584 IF tending that proceſs | 265 


1 for 3 | 3 The ſheriff by the ſtatute of Markberge upon plaint made to him may 


grant a replevin. ibid. 


ibid. 4 The writ of ſecond deliverancte RE” 266 
_ Ws | 5 A plaintiff in replevin, where he recovers damages, is entitled to coſts 
ces Ss : 5 | A | 270 
5, 6 6 And a defendant therein avowing or making cognizance for any rent, 
on 2 cuſtom, ſervice, or for damage - feaſant, or other rent or rents, ſhall re- 
ord's cover damages and coſts where he prevails or the plaintiff is barred, 7 
588 Hun. 8. c. 4. ſ. 3. 21 Hen. 8. c. 19. ſ. 3. . 
runto - And now by the 4 Fac. l. c. 3 and 8 and 9 V. 3. c. 11. ſuch defen- 
589 dant is entitled to coſts wherever judgment is given in his favour on 
demurrer, verdict, or nonſuit, be the cauſe for which the diſtreſs was 
taken what it may 5 1 | 273 
8 Where a plaintiff in replevin, upon a diftreſs for rent, is nonſuited before 
iſſue joined, the defendant, making a ſuggeſtion in nature of an avowry 
or cognizancc, for arrearages of freut, ſhall, upon his prayer, have a 
a. bo writ to enquire of ſuch arrears and the value of the goods; and on the 
have return of ſuch writ ſhall have judgment for the arrears of the rent, 
131 if the goods diſtrained are of that value; and if not of that value, for 
. ſo much as they are worth, with full coſts of ſuit. If plaintiff be non- 
8 ſuited after iſſue joined, or there be a verdict againſt him, the jury im- 
panelled to try the iſſue, ſhall inquire of the arrears and the value of the 
part goods diſtrained, &c. 17 Car. 2. c. 7.1. 2. 1 „ 
381 9 And if judgment be given upon demurrer for the avowant or perſon 
3 making cognizance for rent, a writ ſhall be awarded to inquire of the 
{08 value of the diſtreſs, &c. 17 Car. 2. c. 7.s. 3 3 
PE 10 Upon diſtreſſes for rent, quit rents, reliefs, heriots, and other ſervices, 
goes defendants in replevin may avow or make cognizance . generally, and 
<p ſhall have double coſts if they obtain judgment. 11 Geo. 2 c. 19. f. 22. 
| 0 * I 4534775 'P (7 10 IF os 2 | 1 4 l r - - 2 0 
429 It Whether there ſhall be any coſts where there are Rretaf Mics joined 
OT on an avowry, part of which are found for plaintiff, and the reſidue 
ſuch for dead, ‚ Y t ns 
from 12 A defendant in replevin is not entitled to coſts, upon a judgment on a 
229 _ confeſſion of the plea of priſal en auter licu | 275 
a 13 An executor or adminiſtrator avowing under the 32 H. 8. c. 37. is en- 
ewe” ß SC 276 
14 There ſhall be coſts after judgment upon a ſpecial as well as upon a 
354 general verdict in replevin © © — 


15 If 


TABLE OF THE 


1 5 If a plaintiff in replevin, on an avowiy for a ſeizure for a heriot- Y 

cuſtom, be nonſuited, the avowant is not entitled to double coſts under 
pe | ibid. 

16 In replevin both plaintiff and defendant are actors, therefore eithen 

party may carry the cauſe down to trial; and if defendant do not pro- 

e ibid. | 

17 There cannot be judgment as in caſe of a nonſuit in an action of re- 


the 11 G. 2.c. 19. (No. 10.) 


ceed to trial purſuant to his notice, he ſhall pay coſts 


plevia | h 276, 7 I 7 
REQUESTS. Vide Covar or Conscisnce. | | | 


| RIGHT, WRIT OF. Vid Noxsvir, No. 16. 
RIOTERS. Vid Hunvpsep, No. 1. 
| ? 175 
| SCANDALUM MAGNATUM. | 
1. No coſts are recoverable in this ſpecies of action 
© SCIRE FACIAS, 


1 Writ of ſcire ſaciat, what 
2 In what caſes it lay at common 


5 „ 301 
law to reviye a judgment, when exe- 


cution had not been ſued out within a year and a day after the entry of 4 


* 


the judgment | | 302 
3 This writ introduced in perſonal actions by ftatute of * 
>: FEE: 2 | 803 8 ibid. 
4 And is in the nature of an action TAN 5 303 

5 By s and 9 . 3 c. 11. ſ. 3. in all ſuits upon writs of ſcire facias, the 
plaintiff obtaining judgment. or any award of execution after plea or 
demurrer, ſhall recover cofts ; as ſhall the defendant. in caſe the plain- 
tiff be nonſuited, diſcontinue, or have a verdict againſt him ibid. 
6 This ſtatute does not extend to executors or adminiirators ibid. 
No coſts are payable where a writ of fare facias is quaſhed before plea 
pleaded ; or abated by plea 5 15 303, 4 


SECRETARY OF STATE. Vid Oericzn, No. 13. 
| © ONO 


1 The courts will, on motion, ſtay proceedings in an ejectment, on the 
demiſe of an infant, until a reſponſible leſſee be named, or ſecurity given 
for the coſts in caſe of a nonſuit or a verdi& for the defendant 439 
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n the 


3 So where the leſſor of the plaintiff dies pending the ſuit, the court will 


„ Neither will the court order a leſſor of the plaintiff, having privilege of 


4X 8 B. R. will now, though it was anciently otherwiſe, ſtay N in 


3 9 But C. B. will not exact ſuch ſecurity merely becauſe a plaintiff is in 
2 Aa foreign country, without other concurring reaſons, as that he went thi- 
X 10 And ſecurity for cofts will not be required either on the ground of the 


2 Perſons aggrieved by the poor rates, &c. upon no: ice to the church- 


given 


439 
2 80 


PRINCIPAL MATTERS. | 


2 So a ſimilar rule (No. 1.) will be made where the leſſor of the plaintiff 
reſides abroad | | ibid. 


0 


oblige the plaintiff to find ſecurity for the coſts 4 39, 440 


E © | 4 So where an action for meſne profits is brought in the name of the nomi- 


nal plaintiff in ejectment 440 


ZE But ſuch ſecurity will not be required in an 22 on account of the 


poverty of the plaintiff's leſſor, nor becauſe ſuch leſſor in a former eject- 
ment for the ſame premiſes, in another court, had been obliged to give 
ſecurity for the coſts of that action | 440 


arljament, to name a reſponſible plaintiff 441 


7 7 In one caſe, however, it is ſaid the Exchequer obliged the leſſor of a 


plaintiff in ejectment to give ſecurity for coſts on it's being ſtated to the 
court, that he could not be found 442 


any ſpecies of action, where the plaintiff reſides abroad, or in /reland, 
till ſecurity be given for the coſts ibid. 


ther to avoid paying his debts, or that he is inſolvent, or the like 443 


plaintiff's being a foreigner, or inſolvent. if he reſide in Fngland 444 


11 Except, perhaps, in a gui tan: action, where the plaintiff is a foreigner, 


though feſident in England | ibid. 
12 And if a proſecution on-a penal ſtatute be brought in a feigned name, 
the court will oblige the 3 to give ſecurity for coſts, but not 
becauſe the plaintiff, in ſuch action, is poor | EY 445 


SESSIONS. 


1 Juſtices of the peace at their general or quarter ſeſſions, upon any appeal 
relative to the ſettlement of the poor, ſhall award coſts to the prevailing 
party. 8 and 9 V. z. c. 30 ſ. 3. | 554 


wardens or overſeers of the poor, may appeal to the next ſeſſions, which 
is authorized to determine ſuch appeal, and award coſts to the party for 
whom ſuch appeal ſhall be determined. 17 Geo. 2. C. 38. 8. 4. 


ack j | 355 
3 And perſons aggrieved by any thing done under the highway and turn- 


Pike acts may * to the quarter ſeſſions, cc. | 557 
4 An indictment lies for not paying coſts awarded by an order of ſeſhons 
het 206 Law! 558 
SET 
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rer. Vide Counr or gangene. No. 12 —Arrounr, 
— O. IS. . 


1 Jn what: caſes the coſts of one es hal be ſevof again thoſe of 
another 15 27 aer n. 


- SLANDER. ride —— No. "7 FE 

1 If on atrial, or the execution of a writ of inquiry, in an action for ſlan- 
derous words, the damages be found or aſſeſſed under 401. the plain- 

tiff ſhall have no more cofts than damages 21 Jac. 1.16 3.6. 31 

2 But the j jury are not reſtrained by this act from aſſeſſing coſts to any 
amount, in an action for Mlanderous' words, though they may find dama- 
ges under 4os. | 32 


3 An action for ſlander of title is not vithit 21 Fac. 1. c. 16. ibid. 
4 In an action for words in themſelves no actionable, the Se is en- 


titled to full coſts, however ſmall the damages may be 


32 
5” So he is, where in an action for words in themſelves aQtionable, a ſub- 


ſtantive injury is alleged in the declaration \ $5 
6 But in an ation 6h words actionable in themſelves; the phaiba cannot 
2 more coſts chan damages, if the latter are under 40. 34 
7 ourts baron, and other inferior courts are not within the 21 Jac. $ 
eee Fr Made ite: 38 
8 Unleſs the 3 recover 46). : in, an bank of wh; com- 


99 


| 35 
9 og plea of a in an ede of kunde, will got a it out of the 
21 Fac. 1. | ibid. 


SPECIAL JURY. 


1 The yore of A ſpecial j jury were, 950 2 always paid by the unſucceſa · 


ful pa 33 
21 Kt by 3 2. c. 25. 8. 16. the party ap lying for, a ſpecial jury in 
pay he fees for 158 ſuch jury, and Hal not be afterwards owed 
"the 17 2 in — coſts 4 95 jbid. 
3 And by 24 Go: 2. c. 18 8. 1. the party plyi n FI il ju ſhall 
"alſo pay all the expences 686 by 5 ap yin of 22 by ſuch 
Jury, and ſhall not have any other allowance for, the ſame upon taxation 
of coſts than as for a common jury, unleſs the jud ſhall, aer 


roper to be tried by a ſpecial jury. 414 

4 And no ſpecial juryman ſhall be Mona more than the judge trying the 
iſſue ſhall think juſt, not exceeding one guinea, except where a view 
has been had | | ibid. 


the trial, 
— 4 in court, under his hand, on the record, ing £5 cauſe was 


ho Kew 


ese 


PRINCIPAL MATTERS, 


STATUTES. 


1 In action of debt upon any ftatute by a party wal for a certain 
| 28 coſts are recoverable, though "the ſtatute does does not. mention 
them a 17 301 
2 But no coſts can be recovered 5 common informer, or proſecutor qui 
tam, except colts are ex given by the ſtatute inflicting the 


| penalty 19.. 300 
| 3 The ſtatutes giving coſts are not to be extended beyond the letter, but 
do be conſtrued ſtrictly 623 

TABLE OF THE STATUTES CITED AND 9 UPON, 
xxx III.— 52 H. 3. c. 6. (Marlb.) ' 2. 124 
= Evpwarp IL-6 Edw. 1. c, 1. (Glouceſt.) | | 4-9 

15 dv. 1.6. 5.9. (. Wein 2.) VV 
| 13 Edw. 1. c. 46 tv | a - 

Hengy 1V.—2 H. 4. c. 11. | 5 „ 8. 475 

Hengy VI.—8 H. 6. c. 9 8. 6 * 1 475 

Hexey VII.—3 H. 7. c. 10. e 279 

| 11 H. J. , 1 wa 

Hxuxr VIII. 7. H. 8. c. 4. s. 3 h 267 

21 H. 8. e. 19. 8. 3. 93 ibid. 

23 H. 8. c. 15. 5. 1. | "" 33. 
23 H. 8. c. 15. 8. 2. | 1 211 

24 H. 8. c. 8. 5 | 21. 125 
33 H. 8. c 39. 8 54 ; „ 21 
Epawarp VI.—2 and 3 Edw. 6. c. 13. 8. 14 „ 682-5" Und 
5 Edw. 6. c. 14. SN 7 
PuilLir and Maxy.—1 and 2 P. and M. 8. 16. „ K as; 6.476 
ExIzAZETAH.—8 Eliz. c-. 2. 8 I 136 
18 Eliz. c. 5. s. 3. 6. 7. — 201, 2 
ieee | % f 7) - M6 

27 Eliz. c. 13. (hue and cry). 83 „ 

31 Eliz. e. 11. 8. 3. Wis, . 525: 
4 2/2003 77 55 £2 e e i. a 

+4 E, TONS” Po * +. 

Janzss I.—z3 ſac. 1.c. op * CCC 

3 Jae. 1. 6. 18. 8. | { 7.5 .5 ,065) £3 ac. 

4 Jac. 1. c. 3. : Ws 7 "may 

„ OO 1 6485.0 669 227 
| 21 Jac. 143% 5 r 5326, n. (1) 
21 Jac. 1. e. 12. 8. 3. e as 228 

21 Jac. I. c. 12. 8. 5. 6 5 e dd 
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21 Jae. 1. e. 16. 8.6. 
5 |  Crnantes 
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Crantrs H.—12 Car. 2. c. 24 
13 Car 2. fiat. 2. c. 2. 
is Car 0. $176. 49. - 
16 and 17 Car. 2 c. 8. s. 1. 
Deen, 3. 
23 and 24 Car. 2. c. 9. 
31 Car. 2. c. 2. 8. 5. 
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AnxE.— 4 Ann. c. 16. s. 4, 5. 7. 

4 Ann. c. 16. s. 13. 

4 Ann. c. 16. 8. 25. 

5 Ann e. 4 . 2. 
8 Ann. c. 7 s. 63. 
9 Ann. c. 20. 


23. 46 


1 O 2 8 "IS 
2 
1 
1 
55 4 2 
1 
BY 


„ 


105 
42 
1 
"x 
6 a 1 
A 3 — 
1 
* 
280 
61 6 
7 4 
3 
* b 8 
; 2 7 
3 2 g 4 2 
:"_* 


PA 


7 


Gross k. Il—12 Geo. 2. c. 13. 8. 5 6. 495 


9 Ann. c. 20 s. 5 580 3 
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F Geo. . e. 13. | 1 1 
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9 Geo. 1. c. 22. 8. 7. | 1 5 1 
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143 Geo. 2. . 15, 8.5. | 
14 Geo. 2. c. 10. 3. 1. | — 
14 Geo. 2. c. 17. 8. 1. f. | 5 398. 408 
23 God. 34. c. 13.3.7. OD. | 243 
17 Geo. 2. c. 38. s. 4 | 555 
19 Geo. 2. c. 34. 8. = | ; h | | 248 
22 Geo. 2. c. 47. | 7 5 159 
23 Geo. 2. c. 27. 5+ 2 169 
23 Geo. 2. c. 30. 2 ES 156 


23 Geo. 2. c. 33. e | ibid 
24 Geo. 


PRINCIPAL MATTERS. 


24 Geo. 2. c. 11. 8. 1, 2. 434. 
bu 24 Geo. 2 c. 44-3 1, 2, 3- 6 7. | | 229, Kc 
ron III.— 10 Geo. 3. c. 50. 8. 3. 5 „ 
= 12 Geo. 3. c. 21. 0 329 

: 13 Geo. 3. c. 78. s. 64 | ä 

13 Geo. 3. c. 78. 8. 80. | 7 2 

13 Geo. 3. C. 84. TY PF | 557 

16 Geo. 3. c. 30. 3. 19 21. 23. 559 560 

18 Geo. 3. c. 19.1. 1, 2. 9. | 552, 3 

18 Geo. 3. c. 19. 8. 5. 552 

23 Geo. 3. c. 70.8. 29. | 249 

23 Geo. 3. c. 70. s. 34. 31, 32, 33. 3 251, Kc. 

24 Geo. 3. c. 47. 8. 35. 250 

25 Geo. 3. c. 50. 8. 28. © 478 

26 Geo. 3. c. 40. 8. 31. | | 250 

28 Geo. 3.c. 37. 8. 24. 23. 26, 27, 28. | 251, &c. 

1 32 Geo. 3. c. 58. | 581 
6 WMsSTAYING PROCEEDINGS TILL SECURITY FOUND FO 


1 | THE COSTS. Pide Secuairty. PE 
\X STAYING PROCEEDINGS INASECOND ACTION, TILL THE 
| COSTS OF A FORMER ARE PAID. Vide Practice. 

'Y { SUGGESTION. Vide Douvsis ox TxenLE Costs, No. 4.—Orri- 
3 cer, No. 24.—ProKiBTION, No. 5, &c. 


T 


* N TAXATION. 
Vp to what time the coſts, in a civil action, are to be taxed 62 4 


2 By whom, and the mode in which, this taxation is performed 624, 5 | 
TENDER. Pide Count or Conscitnce, No. 13. 
Were the plaintiff accepts the money brought into court upon a plea of 
tender, the defendant is entitled to coſts 355 
2 But in debt upon a bond the plaintiff muſt have coſts, though the mo- 
= ney was tendered before action brought OD 596 
; TITHES. | 
: By 8andg /,. 3.c. 11. 8. 3. in all actions of debt upon the ſtatute for 
not ſetting forth of tithes, wherein the ſingle value found by the jury 
ſhall not exceed 20 nobles, the plaintiff obtaining judgment, or an 


2 
9 
i 


award of execution after plea or demurrer, ſhall have coſts; and if he 
169 | be nonſuited, diſcontinued, or have a verdict againſt him, the defendant 
156 ſhall have coſts 299 
ibid SO: 2 10 

4 Geo. | 


* 1 —— = =_ 
——ů ane 1. ee. - 
\ = — : 


1 By the 22 and 23 Car. 2. c. 9. in all actions of treſp; 3, and other 


3 But if it be apparent from the pleadings, or the nature of the caſe, 


TABLE OF THE 


2 To intitle a plaintiff to coſt in this action, the ſingle value of the 
tithes not ſet out muſt be found by 4 jury not to exceed twenty nobles 

>. 300 
3 And if the ſingle value ſo found exceed that ſum, there ſhall be no 
_ . colls 1 ibid. 


 TOWER-HAMLETS, 
The Court of the Tower- Ham les, vid: Cov &T or. CONSCIENCE. 


TRESPASS. Pide CenTirFicarte, No. 2. Damaces, No. 12, I 3, 
I4, 15, 16, 17.—IxFERIOR TrADESMEN —W1LFUL anD Mari 


cious 1 RESPASS. 


perſonal ations in which the judge ſhall not certify, at the trial, upon 
the record, that the freehold or title of the land mentioned in the de- 
claration was in queſtion, the. plaintiff, if the damages are under 40 . 
ſhall have no more coſts than damages | 7 41 
2 A plaintiff cannot have full colts in any action of treſpaſs guare 
clauſum fregit, in which the freehold or title might by poſſibility come 
in queſtion, ſhould the damages be found under 405. without a cer- 
tificate purſuant to this ſlatute 65, &c. 


to be impoſſible that the freehold or title could be in litigation 
Vor that it muſt have been ſo, the plaintiff ſhall have full coſts, though 
there be no certificate and the damages under 40 5. 70. 84 
4 So a certificate is unneceſſary, where the declaration contains ſeveral 
counts, one of which relates to a treſpaſs upon land, and another 
charges, an injury to, or aſportation of a perſonal chattle, and a verdict 
is found upon the whole with entire damages for the plaintiff 73 
5 Wh-n a certificate is requiſite, when aſportavit of property is joined 
in the /ame count with a treſpaſs upon land, and a general verdict is 
found for the plaintiff _ 74, &c. 
6 If in treſpaſs quare domum fregit et bona aſportavit, the defendant be 
found guilty of the taking the goods only, and acquitted as to the reſt, 
plaintiff ſhall have full coſts without a certificate 179 | 
7 So he ſhall where he obtains a general verdi&t on a count, which con- 1 
tains a treſpaſs upon land, and alſo an injury to perſonal property, char- | 


10 


f 
gend as a ſubſlantive independant fa Rs | Bo, &c. | 
$ But ſhould that part of the declaration charging an injury to or 2 

a/portavit of perſonal property be found for the defendant, there muſt F 
be a certificate to entitle plaintiff to full cofts, unleſs the damages are - 
9 So there muſt, where in treſpaſs guare clauſum frepit the defendant ſ 


pleads not guilty, and a juſtification, the former of which is found 


0 
tor plaintif with damages under 40 5. and the latter for defendant 89 7 
TRIAL. 
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PRINCIPAL MATTERS. 


| TRIAL. Vid. Exzcurtor, No, to—Foxma, Paurzzrs, No. 6,— 


' PLEVIN, No. 16. | 
1 If a plaintiff do not en to trial purſuant to his notice, the defendant 
ſhall have the coſts of his attendance, unleſs ſuch notice be countermand- 
ed in due time 3 | 408, 9 
2 Although the plaintiff be prevented from trying the cauſe, by the defen- 
dant's entering a ne recipiatur, yet he ſhall pay coſts „ 


\ 


7 3 But he ſhall not, where his not going on to trial was the effect of 


inevitable accident, and not of any wilful /aches, or proceeded from the 
defendant's attorney ibid 


4 If a notice of trial be regularly countermanded, defendant is not enti- 


= tled to the colts of a witneſs who ſet off for the aſſizes, before the 


delivery of the countermand 410 


f 5 In ejectment the leſſor of the plaintiff ſhall pay the coſts for not pro- 


ceeding to trial according to notice | 411 
6 A ſecond trial will not be ſtayed till the payment of the coſts taxed 
for the plaintiff's not proceeding to a former trial, except in ejectment 
1 | . ibid. 


7 Yet, in one caſe, the Common Pleas. did ſo, where defendant had 


given two notices of trial by proviſo, and was a pauper 5 
8 A defendant is liable to coſts for not going to trial by proviſo accord- 
ing to notice 5 | | 412 
9 And if defendant give ſuch notice (No. 8.) and plaintiff alſo give no- 
" tice of trial, and neither of them proceed to trial, each party is en- 
titled to co''s againſt the other . | ©. thi!” 
10 Notwithſtanding a plaintiff may have undertaken peremptorily to proceed 
to trial atthe next aſhzes, it is neceſſary for him to give notice of rial | 408 


TROVER. Via: Exxcurox, No. 4, 5, 6. 


in 
VERDICT. 


1 If there are ſeveral counts in a declaration, and the plaintiff obtains a 
verdict on one count only, he is entitled, in the common Pleas, to 
coſts on the ah declaration 2 og 

2 And that, nat only where the ſubſtantial cauſe of aQion is the ſame 
1n all the counts, but alſo where the different counts contain different 
and didinct cauſes of action 3 | 372 

3 But it is otherwiſe in the King's Bench, where, if iſſues are joined on 
ſeveral counts, and in ſome a verdict is found for the plaintiff and on 
others, for the defendant, the former is not entitled to coſts on the 
part of the record on which a verdict is found for the defendant 374 


n 1 4 Neither 


* 


TABLE OF THE 
4 Neither is the defendant in ſuch caſe (No. 3.) entitled to coſts on thoſe il 
counts upon which the verdict is found for him „ 
5 Yet where there were two diſtinct cauſes of action in two different 
counts, upon one of which there was judgment by default, and upon 
the other a verdict for the defendant, the court of B. R. held that de. 9 + 
fendant ſhould have judgment for his 6%: on the latter count, and 
plaintiff judgment for his coſts on the former 376 
6 And, in one caſe, where, after iſſue and demurrer joined, there was a 
verdict on the trial of the iſſue for the plaintiff, and, afterwards, judg- 
ment on the demurrer for defendant, the Common Pleas ordered 
coſts to be taxed on both ſides 378 
7 If, in treſpaſs, the declaration conſiſt but of one count, part of which 
defendant juſtifies, and plaintiff then new aſſigns, without taking iſſue 
on the ſpecial plea of juſtification, and on the trial obtains a verdict, he 

is entitled to the coſts of the whole record | | 379 


W 


WASTE. 


1 Againſt what tenants an action of waſte was maintainable at common 
a | 8. 296 | 

2 Formerly, no coſts were recoverable by the plaintiff in an action of 
waſte againſt a tenant for life, or a tenant for years 8. 297 | 

3 But he might recover coſts in waſte againſt a guardian, tenant in dowver, | 
or by the curteſy 3 . + thid. 

4 And where the plaintiff failed in an action of waſte againſt any of the 
perſons laſt named (No. 3.) the defendant, fince the 4 Fac. 1. c. 3. 
has been entitled to coſts Fs 298 | 

5 And now, by 8 and 9 . 3. c. 11. ſ. 3. in all actions of waſte, wherein 
the ſingle damage, found by the jury, ſhall not exceed the ſum of 
twenty nobles, the plaintiff, obtaining judgment, or any award of 
execution after plea or demurrer, ſhall recover coſts; as ſhall the de- 
fendant, if plaintiff be nonſuited, diſcontinue, or have a verdict againſt 


6 In waſte againſt a tenant by the curteſy, or in dower, plaintiff is en f 
titled to treble cofts, as well as treble damages 298 
WESTMINSTER. „ 


The Court of Requeſis for Weſtminſler. — Vide Court or Conscienct, | 
No. 20, 21, 22. 


WILFUL 


2 thoſe ] 


PRINCIPAL MATTERS. 


— WILFUL AND MALICIOUS TRESPASS. 

iffe "| 

d upon 1 In all actions of treſpaſs, wherein the judge ſhall certify, on the re- 

nat de. cord, that the treſpaſs was wilful and malicious, the plaintiff ſhall re- 

it, and cover not only damages, but full coſts of ſuit. 8 and 9 V. 3. c. 11. 

| 6 8 102 

of 3 2 This certificate muſt be made in court, at the trial 105 

: jadg. What ſhall be deemed a wilful and malicious treſpaſs 104 

rdered 4 Whether a certificate may be granted upon this ſtatute in other actions 
378 4 = of treſpaſs, than that of guare clauſum fregit | 103, 4 

which | 

g iſſue 8 WITNESS. | 

ict, he 1 The expences of a witneſs who was f „and actually attended at 


3 79 4 | 


Ommon | 
8. 296 
tion of 


8. 297 
docer, 


ibid. 
of the 
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herein 
ſum of 


ard of | 
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f is en · 
298 


1ENCE, | 
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the trial, though never examined, ought to be allowed in the taxation 
of coſts 


43 
J: $0 ought the coſts of a material witneſs, ok attended at the trial, and 


was examined, though not ſubpænaed, and the coſts alſo of ſuch a wit- 
neſs ſubpenaed, though he never attended 435 
3 And, it is ſaid, the Common Pleas will allow the cally of a material 
witneſs, who attended the trial, though neither ſubpenaed nor ex» 
amined did. 
4 But that the King's Bench will not allow any coſts for a witneſs unleſs 
he was either ſubpenaed or examined ibid. 
5 No coſts ſhall be allowed on account of a witneſs of the defendant, who, 
between notice of trial, and a regular countermand thereof, ſet off to 
attend the aſſizez 436 
6 The contingent loſſes which: witneſſes may have 3 obeying | 
a ſubpena, cannot be allowed in the taxation of coſts 
7 The colts of examining witneſſes upon interrogatories are N 
_ wy the party obtaining the rule for ſuch examination, and do not, 
ordered, abide the event of the cauſe 437 
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CHAPTER I, 


or A PLAINTIFF'S RIGHT TO COSTS. 


4 SECT. I. 
3 of a Plaintiff" Right to Cofts under the Statute of Sun. 
| c er, 6 Edw. I. c. 1. 


1 
1 
8 


SECT. U. 


ie there Pall be no more Cofls than Damages, when 
, the latter are found under Forty Shillings. 

1. In Perſonal Actions under the 43 Eliz. c. 6. . 2 
2. In Aftions of Slander. 


SECT. III. 


bre there Pall be full Qi, although the 9 r- 
vered are under Forty Shillings, and tubers not. 
1. In Afions of Aſault and Battery. LD 
2. In Actions of Treſpaſs, under the 22 & 23 Car. 2. c. 9. 
3. In Aftions fir Trepaſſes committed by infarier 
Tradeſmen, &c. in Hunting, Ge. 
4. In Actions for wilful and malicious Treſpaſſes. 


SECT. IV. 

dr, where « Bun ny Ai, o « ani. 

 Replevin, has leave to plead ſeveral Matters. 
* 


CHAP. I. 
Of a Plaintiff's Right to Cofts 


CT, I 


wy a Plaintiff s Right to Caſis under the Statute of Glouceſ- 
ter, 6 Edw. 1. c. 1. 


 21of, 488. BEFORE the ſtatute of Glhucgſer, no perſon was entitled 
N to recover any coſts of ſuit either in plea real, perſonal, or A | 
Gu. H. C. mixed: but, by the common law, if the plaintiff failed in his I 
85. — action, he was amerced pro falſo clamore; if he ſucceeded, 


0 9 A ok a Rn 


: _ — the defendant was in miſericordid for his unjuſt detention of 

16 l. 7. the plaintiff's right, but was not liable to the 1 of 2 
any coſts of ſuit, at leaſt under that title. fe 

2 Int. 109. This doctrine prevailed univerſally as to plaintiffs, and . 


112: with only one exception as to defendants. The ſtatute of 
| Marlberge, 52 Hen. 3. c. 6. in one inſtance, entitled a de- 
fendant to coſts of ſuit. Previous to that ſtatute, a practice 

of enfeoffing their eldeſt ſons and heirs, being within age, 

of their heritage, was very common among the tenants by 
knight's-ſervice. This device was adopted with a view to 
defraud the lord of the fee of his wardſhip; for, ſince, by 

the common law, the heir could not be in ward, unlefs he | 
were in by deſcent, if, after making a feoffment as above- 
mentioned, the tenant had-died, his ſon, the feoffee, being 
ſtill within age, the latter could not have been in ward, be- 
cauſe he would not have been in by deſcent, but under the 
feoffment. To defeat ſuch fradulent feoffments, a writ of 
right of ward was given to the lord by the laſt mentioned ſta- 
tute; which, at the ſame time, further provided, that, if 

wy 


4 would be found to have been made bong fide, in ſuch caſe, 
WW he ſhould have his damages awarded, and his 4h alſo. 
f However, ſince the abolition of the ancient tenures by the 
12 Car. 2. c. 24. this part of the ſtatute of Marlberge is 


become obſolete. 


OF A PLAINTIF F 'S RIGHT, &c. 
any ſuch feoffee ſhould be impleaded, and the feoffment 


But although coſts were never given at common law, es z Bl. Com. 


ME romine, yet in reality they were always conſidered and in- 3%?” 


auceſ- 


titled 


al, or 
? muſt frequently have been very inadequate judges of the 


in his 
eded, 


ent of 


„ and 
ute of 
a de- 
aCtice 
n age, 
nts by 


jew to 


ce, by 


leſs he 


above- 


being 


rd, be- 


1 cluded in the guantum of damages, in ſuch actions where da- 
] Fl mages were given; and even now, colts for the plaintiff are 
always entered on the roll as increaſe of damages by the 
Court; the form of which entry may, poſſibly, have ori- 


ginated from the abovementioned practice. 


But as the jury 


amount of the coſts incurred by a plaintiff in his ſuit, the 


on of allowance for ſuch coſts, in their aſſeſſment of damages, muſt, 


as frequently, have been proportionab] y inadequate ang de- 
fective. 


Indeed it is ſaid by Lord Chief Baron GILBERT, in TH hiſ- Gilb. H. C. 


tory of the Court of Common Pleas, that the Juſtices in Eyre 1 


were wont at their ters, before the ſtatute of Gloucęſter, to 
aſſeſs the coſts of the plaintiff, where he had prevailed, at a 
reaſonable ſum, excluſive of, and unblended with the da- 
mages which he had recovered ; and that this cuſtom con- 
tinued until that part of our judicial polity, relative to the 
ancient iters, was ſuperſeded by the introduction of the mo- 
dern juſtices of aſffize and i prius. At which time it is 
ſaid to have become neceſſary that the coſts ſhould be taxed 
by the court above, and not by the judges upon their cir- 
cuits. 

But, as this allowance of colts, whether made is the 
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der the 
writ of 
ed ſta- 
that, if 

"ay 


merely ex gratid, the legiflature conſidered it to be more 
congenial to the nature of the law of England that a plaintiffs 


ws 


tive 


Judges at their iters, or by the court above, was a matter 


_ to coſts ſhould be eſtabliſhed upon the baſis of a poſi- 


OP A PLAINTIFF'S 


tive act of parliament, than that it ſhould depend upon the 
arbitrary diſcretion of a judge or court. 

It is therefore provided by the ſtatute of Glaucefter, 
6 Edw. 1. c. 1. that, «© the demandant ſhall recover damages 
« in an aſſize of novel diſſeiſin, in a writ of entry upon no- 
« vel diſſeiſin, and in writs of moridauncęſtor, cozinage, 
« atel, and bezaiel;—and further, that the demandant may 
« recover againſt the tenant the coſts of his writ purchaſed, 
« together with the damages aboveſaid. And this act ſhall i 

« hold place in all caſes where the party is to recover da- J 
« mages. And every perſon from henceforth ſhall be com- 
« pelled to render damages, where the land is recovered 

« againſt him upon his own intruſion, or his own act.“ 
2 Inf. 288, The ſtatute only makes mention of the coſts of the writ, 
[+5] but, by a liberal interpretation, it hath been extended to all 
the legal coſts of a ſuit; however, the plaintiff is not to be 
allowed, in his coſts, money expended on account of bim- 

ſelf, or for the loſs of his own time. 

2 luſt, 238. If a writ abate by the act of God, and the plaintiff pur- 
chaſe a new one by journeis accounts, he ſhall have the coſts 
of the firſt writ and the proceedings thereon; otherwiſe it is, 

if the firſt writ abate, through the default of the plaintiff. 
1 Thus where two bring an aſſize, and the one dies, by 
Ed. 4. which the writ abates and the other brings a new writ by 

— journeis accounts, and recovers, he ſhall have the coſts of 

15. the firſt ſuit. 

An almoſt infinite number of caſes have been agitated up- 
on the ſtatute of Glaucęſter, wherein the only queſtion ap- 
pears to have been, whether the words © that the party ſhal] 
recover coſts in all caſes, where he is to recover damages, 
extend to give a plaintiff coſts in a caſe, wherein damages 
have been created and newly given by a ſtatute ſubſequent 
to that of Glauceſter; or are reſtrained in their operation to 
thoſe caſes alone wherein damages were recoverable either 
befare, or by that . ? The authorities are contradictory 

upon 
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ſe it is, 


iff. 


es, by 


writ by 
:ofts of 


fene damages were recoverable at the common law, 
action on ſuch ſtatute, the plaintiff ſhall recover both the 61. 1 Ven. 


RIGHT TO COSTS. 


9 upon this point; the more ancient ones have been determined 


upon the latter, but, in a recent and ſolemn reſolution, the 


Court of King's Bench appear to have adopted the former 
more liberal and equitable, rule of conſtruction. I ſhall pro- 
= ceed to ſtate the caſes wherein the queſtion has been de- 
BW bated. 


+ It is clearly ſettled that, where a ſtatute, ſubſequent to U on 
that of Glouceſter, increaſes the damages in a caſe, where a. ; 
in an 2 


22; I Lill. 


# increaſed damages thereby given, and his coſts of ſuit; and Abr. 467. 


that, though no expreſs mention be made of coſts in the ſta- 3 
tute on which the action is grounded. Becauſe, ſince the 248. 
plaintiff would have at common law recovered ſome damages, 

in that ſpecies of action, he is entitled to coſts under the 

ſtatute of Glouceſter. 

But it is laid down in the hacks Cited in the margin, that, pro's 
where damages are newly given by a ſtatute, ſubſequent to caſe, ro Co. 
the ſtatute of Glouce/ter, where no damages were formerly Gill. C. P. 
recoverable, the plaintiff, upon ſuch ſtatute, ſhall only re- _ a Jak 
cover the damages thereby given, and ns co/fs, unleſs cots Barnes, 140. 
are expreſs] y ſuperadded by ſuch new ſtatute. Becauſe, it — 361. 
is ſaid, this is an act of creation, which ereates and gives a 
compenſation to the plaintiff, in a caſe wherein the common 
law afforded none before; and not attaching coſts to a re- 
covery thereon, none can be given, fince the ſtatute of Glou- 
cefler only operates to give coſts in thoſe actions where a 
plaintiff recovered damages at the common law, and in the 
caſes ſpecified in that ſtatute. | 

In conformity with the above diſtinction, it hath been H. 2 Eliz. 
holden that the plaintiff cannot have coſts in an action upon Dyer, 177. 
Stat. 1. & 2. P. & M. c. 12. to recover treble damages for 1 _ 
driving a diſtreſs out of the hundred, becauſe no ſuch action 
lay before that ſtatute, which does not annex coſts to a reco- 
8 1 

4 By 


OF A PLAINTIFF'S 


+By the ſtatute of Weſtminſter 2. 13 Edw. 1. c. 5. 8. 3. 
1174 ; ie GI BE rl 
Yearb. 2H. damages are given to the plaintiff in writs of guare impedit, 
4. nie and darrem preſentment in two caſes therein ſpecified 3 but 
10 Co, 116, as, prior to this ſtatute, no damages were recoverable in thoſe | 
3 Mall. inſtances, and as the ſtatute does not mention coſts, no coſts 9 
Mod. Ent. are recoverable in any proceedings thereon, 


144. 248. 
Barnes 139. Sed Skin, 25. contra. 


enk. Cent. It is ſaid that coſts were recoverable in a quare impedit, at | 

; 281.323. 4. the common law, and that the reaſon why they are not ſtill 

L ſo in the caſes where damages are given by the ſtatute of 
| 
| 


Weſtminſter the ſecond, is, the great amount of thoſe da- 
mages. But both this law and reaſoning ſeem incorrect; i: | 
has been ſhewn that, at the common law, a plaintiff reco- | 
1 _ vered coſts in no one inftance ; and, as * no damages could 
6 Co. 51. a. be recovered in a gquare impedit before the ſtatute of Welt- | 


Sow 19. b. minſter 2, no cet could be recovered in any ſuch caſe un- 


344. b. der the ſtatute of Glouce/ter; and, on the other hand, ii 
3 Inſt. 356. | 
B. N. P. ſome damages might have been obtained in a quare impedit 
#28. before the ſtatute of Weſtm. 2. that act would have been 

accumulative, increaſing the damages where ſome were be- 
fore recoverable ; and then, however large or exorbitant | 
thoſe damages might be, it is clear that colts would have fol. 


| lowed a recovery. 
{a) Vearb. So in a decies tantum (a); in an action upon the ſtatute 
2 He4:7: of 5 Edw. 6. c. 14. againſt ingroſſers (h); and in an action 


. 7 EL 6. 
10 wo of attaint (c); it was holden that no coſts ſhould attend: 


(6) 8 ; | ; 
wk 2 — recovery, becauſe, in none of theſe caſes, were any damages 


3 — recoverable antecedent to, or by the ſtatute of Glouce/- 
by Iz G. J+ ter . 


8 8 8o if an * of waſte be brought againſt a tenant for 
(c) March life, or years, the plaintiff ſhall recover the place waſtcd, 


C 
2 5 42. and damages, but no coſts, becauſe againſt ſuch tenants, no _ 


2 Init, _ action of waſte could be maintained at common law, it being < 


Yearb. 2 H 
4 17.b. firſt given by the ſtatute of Gloucefer, e. 5. which gives da. 
9 H-6- 6% mages, without mentioning coſts Bu 


Year. 5 H. 5. 13. a. 8 H. 4.7.2, Semb. cont, Vide etiam oft, 
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RIGHT TO COSTS. | 
| But if an action of waſte be brought againſt a guardian or 


tenant in dower, there the plaintiff ſhall not only have da- 
mages upon the ſtatute of Gloucefter, c. 5. but likewiſe his 


coſts ; becauſe againſt the laſtmentioned tenants an action, 


or at leaft a writ of prohibition of waſte, in which damages 


might have been recovered, lay at the common law ; conſe- 


2 Inſt. 23g. 
Vide poſt. 


quently, in ſuch caſes a plaintiff has a title to coſts, if *. re- 


cover, under the ſtatute of Gloucefter, c. 1. 
So in an action on the ſtatute of 2 Hen. 4. c. 11. 5 


10 Co. 116 


ſon for having been wrongfully impleaded i in the Court of 


Admiralty, for a thing done upon land; and alſo in a writ 


Ibid. ubi 
Yearb. 


of raviſhment of ward, both damages and coſts may be re. _—— 6. 


covered, becauſe damages might have been recovered in 


| thoſe reſpective caſes antecedent to the ſtatute of (ang efter, 


C. I. 


10. b. acc. 


The diſtinction ben with reſpect to a plaintiffs right to 


coſts, in the books above cited, between caſes where damages 
are originally given by a ſtatute ſubſequent to that of 
Glouceſter, and thoſe where damages might have been 
recovered at the common law, previous to that a& (or, 
as they are commonly denominated, between acts of creation, 
and acts of addition), was recognized, as law, by three 


+judges of the Court of Common Pleas, in a modern deciſion, 


upon the riot act; but in that cafe, Lord Chief Fuftice 
WI1LLEs was of a different opinion, and thought that the 
words of the ſtatute of Glouceſter furniſhed no ground for the 


diſtinction. And it is likewiſe obſervable, that Lord Cox E 


himſelf, in his Second Inſtitute, when commenting upon 

the words “ in all caſes,” (the expreſſion made uſe of in that 

act) lays down a rule inconſiſtent with that mentioned in 

his own report of Piſſbrd's caſe ; for ſays he this clauſe 

« doth extend to give coſts, where damages are given, to any 

« Jemandant or plaintiff, in any action by any ſtatute made 
er this parliament,” 


(+9] 


2 Inſt, 289. 


3 
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Witham v. Tbe caſe in the Common Pleas, above alluded to was an 


age damages againſt the inhabitants of the Hundred, for the de- 

"5. C.  molition of the plaintiff's houſes, barns, &c. by rioters ; in 

enz vrhich he obtained a verdict, with damages, according to the 

Eden and ſtatute. As eofts are not annexed to a recovery, by the ſla- 

3 tute, the queſtion beſore the court was, whether the plain- 

R. Cowp. tiff ſhould have coſts taxed de increments by the prothono- 
485.8, P. tary ? 

The caſe was twice argued at the bar, and, after time 
taken to conſider, the Court delivered their unanimous opi- 
nion, that the plaintiff was entitled to full coſts. 

Lord Ghief Fuftice W1LLes,—The plaintiff is entitled to 
coſts, iſt, by the ſtatute of Gloucgſter, 6 Edw. 1. c. 1. 
whereby it is provided, that the demandant may recover 

[#10] + againſt the tenant the coſts of his writ purchaſed, together 
with his damages, and this act ſhall hold place in all caſes 

<« where the party is to recover damages: in all caſes are 
very general words, and in my opinion extend to all actions 


In the 
note of this ſtatutes, where damages are to be recovered. 


wow 2dly. The word damages in this ſtatute, 1 G. 1. c. RY 


Barnes, it is 


— hu means coſts of ſuit, as well as damages found by the jury; 


here cited a and this conſtruction agrees with all the entries; for when 
Vibe „, damna, miſe, et cuſtagia are all added together, the entries 


Rawſon, de- all conclude thus, © Quæ quidem damna in toto ſe attingunt” 


termined 

inB. R. T. to ſo much. : 

par a the 3dly. The intent of the ſtatute? was to reimburſe the party 
IG was injured, and to give him an adequate ſatisfaction for the da- 


— cg mages he hath ſuſtained; but unleſs we were to adjudge him 


we ug — his coſts of ſuit, he would not be reimburſed, as the n 


Clive Jaf intended he ſhould be. 
ee 4thly. The 1G. 1. c. 5. as to this matter, is planned upon 


that no ſuch 


| caſe had the ſtatute 27 Eliz. c. 13. of hue and cry, and expreſsly di- 


ever before 
been men- Tects the damages in the preſent caſe to be levied i in the ſame 


tioned to | manner 


the Court. 


Hill and action founded on the 1 G. 1. ſtat. 2. c. 5. s. G. to recover 


at common law, and to all actions upon any former or ® latter 


manner, 


RIGHT TO COSTS. 


as is provided by the ſtatute of Elizabeth, for rèim- 


burſing any party robbed ; and although coſts are not men- 
tioned in the ſtatute of Elizabeth, yet coſts are always allowed 
in actions upon that ſtatute. Pinkney v. Inhabitants of Eaſt 
Hundred, 2 Saund. 379. alſo another caſe in B. R. 21 G. 2. 
a copy of which record was now ſhewn in court, are in 


point. 


+ Pilfold's caſe ſeems tome an extraordinary caſe; however [41 1] 
Ido not over-rule it, but I think this caſe very different 19 Co. 116. 


from it ; here the plaintiff might have had an action againſt 
the particular perſons who actually pulled down his houſes _ 
and barns, and have recovered his damages and coſts againſt 
them, at the common law, if they might have been known 
and found; and certainly the ſtatute intended to give the 


| party injured the ſame remedy againſt the Hundred, as he 


might have had againſt the treſpaſſers themſelves, if they 
could have been found and come at, which materially diſtin- 
guiſhes this from Pilfold's caſe. 

Criveg, Juſtice. I think the rule in Pilfold's caſe is good 
law, which ſays, “ that in all caſes where a man either be- 
fore, or by the ſtatute of Glouceſter, 6 Edw. 1. ſhould 
te not recover damages, if after the ſaid ſtatute another ſta- 
© tute, in a new caſe, give dainages, there the plaintiff un- 
« leſs coſts are expreſsly given by ſuch latter ſtatute] ſhall 
not recover coſts: this I hold to be good law. 

But what is the preſent caſe? The 1 G. 1. which we are 
now conſidering, does not create damages in a new caſe, for 
at common law, the particular treſpaſſers would, in a caſe 
like the preſent, have been reſponſible for the damages ; the 
ſtatute has done nothing more than change the object againſt - 
whom they are to be recovered. And therefore I am of the 
ſame opinion, that the plaintiff muſt have his coſts. 


BaTHURsT, Juſtice. I am of the fame opinion. 


It was 


objected for the de fendants, that all the caſes and precedents 


| for volts in hue aud crv have paſſed ſub ſilentie, but that is [ +12]. 


hard! y 


[113] 


OF A PLAINTIFF'S 


hardly poſlible ; the ſame obſervation will equally hold here. 


after in this caſe, for it will never appear upon the record 
that the queſtion has been debated. The ſtatute of hue and 
cry did not, in my opinion, create damages, but only gave 
the party robbed a different remedy from what he had before ; 
for the party robbed, before thoſe ſtatutes, might have had 
an action againſt the Hundred for not keeping watch and 


ird. 


The ſtatute 27 Eliz. c. 13. ſays, ths bediene of the 
country ſhall be anſwerable for the robberies done, and the 
damages. This word damages here means coſts, and the 
1 G. 1. being planned upon it, I am clear that the plaintiff 
muſt have his cofts. I think Piſſold's caſe very good law, 
and am deſirous it ſhould not be ſhaken. 

NoEL, Juſtice.— I am of the ſame opinion; the 1 G. 1. c. 
5. is only auxiliary to the party, and not newly creating 
damages where there were none before. The e 
was ordered to tax the plaintiff his coſts. | 

The ſtatute of 1 G. 1. c. 5. moſt certainly does not give 
damages in a new caſe; for, if it had never paſſed into a law, 
the treſpaſſers would have been compellable to indemnify the 
party injured; the object and principle of the act was nothing 
more than to ſuppreſs the riots and tumults at that time pre- 
valent in the kingdom, by transferring the damages, occaſi- 
oned by the treſpaſs from the rioters to the Hundred; the 
offence was thereby made felony, but the party injured was 
meant + to remain in the ſame ſtate as before; — the plaintiff 
therefore, in an action upon that ſtatute, has an indiſputable 
title to coſts under the moſt rigid conſtruction of the ſtatute 
of Glouceſter. That being the caſe, although the judges in 
Witham v. Hill, incidentally went into this matter, the 
queſtion, whether the words of the ſtatute of Glouce/ter 
ſuthcently comprehenſive to include caſes where damages 
have been newly given by a ſubſequent ſtatute, was not im- 
mediately and ex directo before the Court. However, the 
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conſtruction of that ſtatute contended for by Lord Gier 
Juſtice WILLES, is ſupported by two later deciſions. 
Thus in an action, dy the party grieved, againſt the g,...y.m 


hundred, on 9 Geo. 1. c. 22, ſ. 7. to recover damages for . _ * 
0 


the malicious ſetting on fire a barn and outhouſe, the plain- Theale T. 


tiff was nonſuited. The maſter, on an application to him 5 ©: 3 * 
3 Burr. 


by the defendants to tax the coſts of the nonſuit, having a 1723. B. N. 


doubt whether they were entitled to them, a motion was hf agg 


made for the direction of the Court to the maſter, in this ſaid that ti e 


defendants 
particular. had obtain- 


On behalf of the W the ſtatute 4 Jan 1. e. 3 2 ed a verdict, 


but that cit- 


was urged and relied on; the words are, “ that if any perſon cumſtanc - 
« ſhall ſue in any court any action whatſoever, wherein the prong 


« plaintiff might have coſts, in caſe judgment ſhould be _ 
| ws 


given for him, the defendant ſhall have judgment to re- the ſame 
whether the 


„cover coſts againſt the plaintiff, if he be nonſuited, or a {4 


And as in this caſe the plain- obtains a 
verdict, or 


te verdict paſs againſt him.“ 


tiff, if he had prevailed, would have received Coſts, he ought the phintif 


upon being nonſuited, to pay them. ” donſult- 
+ And the Court—held that wherever the plaintiff would n + 14] 

be entitled to coſts, the defendant is ſo, reciprocally. Here 

the plaintiff, the party grieved, would have been entitled, 
therefore, as it is mutual and reciprocal, he is liable. And 
accordingly they directed the matter to tax the cots. 

Perhaps the above caſe, independent of, and unſupported 
by any other reſolution on the ſame point, would not be en- 


titled to much regard, ſince its authority was conſiderably 


ſhaken by what was thrown out by Mr. Juſtice As rox, in 
Wilkinſon v. Aliott, M. 16 G. 3. B. R. where he took occa- Cowp. 367. 


ſion to obſerve, ſpeaking of the caſe of Greetham v. the 


hundred of Theale, that « he would not have that caſe con- 


c ſidered as a precedent, becauſe the court afterwards found 


« that they had miſtaken and miſapprehended the ground 
c upon which they determined it. The miſtake upon which 


60 the c court proceeded was that the plaintiff being the party 


« grieved, 


[415] + of Greetham v. the Hundred of Theale, has been recognized 
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« prieved, would have been entitled to coſts if he recovered; 

and therefore, having failed, ought to pay coſts to the de- 
« fendant. But the fact was otherwiſe, for, as previous to 
« the 9 G. I.C. 22. no damages were recoverable for what 
<« is there made the ſubject of an action againſt the Hundred, 
« the plaintiff could not have had coſts if he had ſucceeded 
te in his action upon that ſtatute, it being a ſtatute ſubſe- 


« quent to that of Glouceſter, which only gives coſts where 


te damages were before recoverable ; and conſequently the 
te defendant was not entitled to any under the 4 Fac. 1, 
« c. 3. 90 

However, the principle adopted by the Court in the caſe 


Jackſon v. and confirmed in a very late deciſion; where, in an action 


the lnhabi- 


tants of 


grounded upon the ſtatute of 9 G. 1. c. 22. for ſetting fire 


Caleſworth. to the plaintiff's houſe, damages having been recovered to 


M. 26 G. 3. 
XX.. T. 


cerning the plaintiff's title to coſts. 
A rule had been obtained, calling upon the defendants 
to ſhew cauſe why theſe coſts ſhould not be taxed; and on 
ſhewing cauſe, the matter was fully gone into and debated 
by the defendants* counſel; who contended, firſt, that no 


N 71. 


the amount of 1911. the ſole remaining diſpute was con- 


coits were due under this act. And ſecondly, that, if the 


Court ſhould be of opinion that any coſts were due, the at 


ol parliament having limited the ſum to be recovered againſt 


the Hundred to two hundred pounds, and the damages here 
being one hundred and ninety one pounds, ſuch coſts and 
damages, taken together, ſhould not exceed two hundred 
pounds in the whole. N 

Wichout hearing any argument for the plaintiff, WILLES, 
Juftice, ſaid, This point, on looking into the books, ap- 


pears to have been determined. Piſfold's caſe is the only 


one which bears the other way, which Lord Chief Juſtice 
. Wirres ſeemed ſtrongly inclined to over-rule in the caſe 
in Win, It has been the conflant uſage to give coſts in 

| | actions 
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actions on the ſtatute of hue and cry. And wherever da- 
mages are given, coſts ought to follow of courſe. 
BuLLER, Juſtice.— Lord Cok E, in his ſecond inſtitute, 2 inſt. 289. 
lays down a rule different from that in Pilfold's caſe. And e 9 
I doubt whether ſuch an action againſt the hundred as that 
mentioned by Mr. Juſtice BATHURST, has ever been 11 
brought. Rule abſolute. | | 
The cauſe of action in the laſt caſe, namely, 2 fire 
to the plaintiff's houſe, amounted to arſon at the common 
law, and, therefore, the civil remedy being merged in the 
felony, he could not have recovered any damages before the 
paſſing of the ſtatute 9 G. 1. c. 22. which gives him an 
action againſt the hundred. Hence in deciding that the 
plaintiff is entitled to coſts, on a recovery of damages, in an 
action upon that ſtatute for fuch an offence (as. perhaps, for 
ſome of the offences enumerated and made felony by that act, 
ſatisfaction in damages might have been recovered againſt 
the particular offenders, at the common law), although they, 
together with the damages recovered, ſhould exceed the 
amount of the ſum, beyond which the hundred (by g G. 1. 
c. 22. ſ. 7.) is not made liable in damages, the court have 
decided, that the ſtatute of Gloucęſter, c. 1. extends to give 
coſts to the party injured, in an action where no damages 
were recoverable before, or by that ſtatute, but have been 
created by a ſubſequent one, and which ſubſequent ſtatute 
gives damages, without mentioning coſts. And, if it be 
true, as the Court ſeemed inclined to think in Fac#ſon v. the 
inhabitants of Calefworth, and as is expreſsly laid down 
by Lord KEN V, in the caſe of Nnſſel v. the Men of 
Deven, that no action would have lain againſt the hundred 


ap- for = keeping watch and ward before the * ſtatute, they . The ta 
| not 2 tute o in- 
only eing a n the d determinations, giving _ — 2 
ſtice | | Plaintiſts | gat. 2. c. 2. 
| | | | Vid. Ruſſel 

caſe | | v. ha of Devon, 2. T. R. b72- 
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plaintiffs in (1) actions upon the ſtatutes of hue and cry, 
14771 ꝓmuſt have originated in the ſame rule of conſtruction. And 
7 


it ſeems highly probable, if the ſame queſtion ſhould ever 
again occur, that the court would acquieſce in a rule founded 
upon principles of reaſon and juſtice; particularly as the 


per Lord ſtatute of Glaucgſter is a remedial act, and conſequently 


— ought to have a favourable interpretation. 
—_ 85 It has been repeatedly decided, that, in an ation of debt 


2 Keb. 781 · upon any ſtatute, by a party grieved, for a certain penalty, 


- _—_ the plaintiff ſhall not only recover the penalty or ſum given 


574. PL. 1. by ſuch ſtatute, but alſo his coſts of ſuit, although no coſts 
or Err. are annexed to a recovery by the act of parliament on which 
_ 57. the action is grounded. For here the penalty is a debt veſted 
Janes, 447. in the party grieved as ſoon as the offence prohibited is com- 
= — * mited, and the action is ſimilar to that upon a bond to re- 
1 0 Pr. C. cover. a debt already due; and as in that caſe, fo in this, 
Skin. 36f. the plaintiff is entitled to recover damages for the detention 
* of the debt and coſts alſo, * virtue of the ſtatute of Glou- 


Holt, 172. 
Carib. 224. ceſter. 


P. 333 2 Term. Rep. 154. 5. Ward v. Snell. P. 28 G. 3. C. B. Hen. BI. 10. 


So where in an action of debt brought upon the ſtatute 


"26: „ . babeas _— act) againſt a 


gaoler, 


(r) By ſtatute 8. G. 2. c. 16. ſ. 1. made for the amendment of the law relating to 
aQions on the ſtatute of hue aud cry, the plaintiff is required, previous to his com- 
mencing any ſuch action againſt the hundred, to enter in:'oa bond to the high cenſta · 


ble of the hundred, wherein the robbery was committed, in the penalty of one hun- 


dred pounds, with two ſufficient ſureties, to be approved of by the chief clerk, or ſe- 


5 condary, the filazer, or ſheriff of the county, or the clerk of the pleas of the court in 


which the aQicn is intended to be brought, be ſore one of whom the bond is to be en. 
; re:cd into, with condition for ſecuring toſuch high conſtable the payment of his ccſts 
when taxed, in cafe the plaintiff ſnould be nonſuited, or diſcontinue, or have a ver- 
4:R, or judgment on demurrer againſt him. | 


1 Ld. Raym. 172. Co. Ent. 163. b. 164. b. Lil. Abr. 476. Nels. Lntw, 62. Bull. N. 
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caoler, for refuſing the plaintiff, the party grieved, a copy of 


+his warrant of commitment, there was a verdict for 100l. [ #18] 


(the penalty mentioned in that clauſe of the act) but neither 
damages nor coſts. KR 

A rule had been obtained to ſhew cauſe why the protho- 
notary ſhould not tax the plaintiff his coſts, and why the aſ- 
ſociate ſhould not endorſe them on the paſtea. | 

In ſupport of the rule moſt of the books above referred 
to were Cited and relied on. On the other fide, the defen- 
dant's counſel urged the rule in P:/ford's caſe, by which ſta- 
tutes of addition are diſtinguiſhed from ſtatutes of creation, 
holding that on thoſe of the latter deſcription, coſts are not 
recoverable ; that the habeas corpus act is a creative not an 
accumulative ſtatute, giving a new remedy to the party ſuing, 
to which he was not entitled at the common law, and conſe- 


quently within the above diſtinction. 


Lorp LoucGnyBoRoOUuGH ſaw no reaſon to doubt the au- 


| thorities cited in ſupport ofthe plaintiff's right to coſts. The 


ſtatute of Glouceſter is a remedial act, and ought to have a 
favourable interpretation. The penalty in the preſent caſe 
accrues to the party grieved before action brought, who hav- 
ing recovered a debt, is entitled to the coſts attending ſuch 
recovery. NE .. 5 : 
GOULD, Juſtice, —of the ſame opinion. Ooſts are in the 
nature of a ſatisfaction. This is not a popular action; it is 
like an action on a bond to recover a debt already due, a 
right of action veſts in the party grieved as ſoon as the 


tgrievance is committed; but it is otherwiſe of a common in- [+19] 


former, who has no intereſt till judgment. 
HEATH, and Wirsox, Fu/tices,—of the ſame opinion. 
Rule abſolute. | 


But no coſts can be recovered in any action, proſecuted vide poſt. 


by a common informer, or proſecutor qui tam, except coſts 

are expreſsly given by the ſtatute infliting the penalty; be- 

Cauſe antecedent to the commencement of the ſuit, a plaintiff, 
| | who 
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who ſues as a common informer, has no right of action veſted 
in dim, or any intereſt in the penalty. He has ſuſtained no 
particular or private injury, and therefore can have no claim 
beyond the preciſe penalty which the legiſlature has deemed 
it requiſite to inflict, and adjudged to be a fufficient and ade- 
quate puniſhment for the public inconyenience or miſchief, 
ſuppoſed to reſult from the offence prohibited. 
Vide poſt. If a ſtatute double, or treble the damages in a caſe where 
8 ſingle damages were recoverable at the common law, the coſts 
Þ ates 1 alſo, as parcel. of the damages, ſhall be doubled or trebled 
Cowp. 368 (as the cafe may be), though no coſts e 
Dy. 159. b. fach ſtatute. | 


Carth. 
| pg — And the plaintiff ſhall have no coſts if he chtain judgment 


OS. 4. 1) in his favour upon a demurrer, where he would have been en- 
Gilb. C. P. titled to them upon a verdict, damages being 2 by 
206. the domurrer. 

The ſtatute of Glouce/ler does not extend to give coſts 
[+20] tupon the traverſe of an inquiſition, although damages may 
be found thereon for the proſecutor ; to recover coſts under 
that ſtatute, there muſt be a 2 or — de- 

mandant or tenant. 
The Kiogy, Thus upon a writ of noftanter the ſheriff di an in- 
lobabitau ts quiſition, finding that the proſecutor had ſuſtained damages 
daten- to one hundred pounds, but that the writ came tarde, ſo that 


by. 
MH. 10 5 2 he could not reſtore the damages; hereupon an alias diſ- 


B. R. B 
H. 
C. 
Str 


55. 8. tringas was awarded to reſtore the damages, &c. Then two 
of the inhabitants of G/aftonby came in and pleaded as to the 
damages, that the proſecutor had ſuſtained no more, than ten 
ſhillings ; upon this plea, iſſue was joined both by the king's 
coroner and the profecutor, and the jury having found da- 
mages to the amount of ſeven pounds and ten ſhillings, be- 
ſides coſts, a motion was made for coſts de increments. 
Logp HarDwickg,delivered the opinion of the Court 
to the following effect: we are all of opinion, that we can- 


not give coſts upon this n for we can find no ſucꝭ 
judgment 


3 
2. 
tra. 


1069. 


_ circumſtance will not vary the caſe; for if the proſecutor had 


RIGHT TO CcosTs. 7 
judgment given upon this * ſtatute ever ſince it was cans 4 The writ 


of notenter, 


Coſts were never aſked in a proceeding of this nature, but in ;, given by 


acaſe in Garth. 239. 242 (a); the Court, however, there gave — 5 
no opinion upon the point. And in the entry of a proceed - Ed. 1. c. 46. 
ing of this ſort in 1 Lutw. 141. 155, there is no judgment 3 "IR 


for coſts, and that caſe appears to have been well conſidered, — — of 
and the writ of execution therein was corrected by Lord Chief it was —— 
Juſtice Hol r himſelf. Indeed in that caſe the traverſe was neceflary 


fer thecourt 
taken not upon the damages, but upon the writ only; but that to give any 


opinion as 
to colts, in 


+been entitled to coſts at all, he had an equal rg to them 10 1211 


in that caſe, as in this. ” 5 mT 


| | tics had en- 
tered into a rule by conſent, that each of them ſhould pay their own coſts, by which 


they were held to be concluded, 


The words of the ſtatute of Glowce/ter are, that the de- 
mandant ſhall recover againſt the tenant the coſts of his writ 
purchaſed, together with his damages. Now the conſtruc- 
tion upon that ſtatute is, that coſts ſhall be recovered in ſuch 
caſes only where there is a plaintiff or defendant, or a de- 
mandant or tenant, but this caſe is entirely a traverſe of an 
inquiſition, and was ſo held 1 Sid. 212.—1 Keb. 741. 

It muſt be allowed it is reaſonable the proſecutor ſhould 
have coſts, but that will not warrant us to do it without the 
direction of an act of parliament, and the rule ſettled and 
always adhered to is, that ſtatutes which give coſts are to be 
taken ſtrictly. 1 Salk. 205. 

It is ſaid, that the king (* and any perſon ſuing to his uſes * Bl. Quan 
if the plaintiff be nonſuited, or a verdict paſs againſt him) 4 IP 
ſhall neither pay nor receive coſts; for, beſides that he is not * mall 
included under the general words of the ſtatutes relative to A 
coſts, as it is his prerogative not to pay them to a ſubject, ſo 


it is beneath his dignity to receive them; but, true as this 


principle may be in general, it muſt be underſtood with 
ſome reſtriction, ſince by ſtatute 33 H. 8. c. 39. ſ. 54. it 
8 | | C 5 is 
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is enacted, that the king, in all ſuits upon ſpecialties to 
himſelf, or to any other for his uſe, ſhall recover his juſt 
debts, cofts, TONY as common perſons do in their 
8 


1 SECT. Il. 


Mere there ſhall be no e Cofts than Damages, when the 
latter are found under Forty Shillings. 


In Perſonal Aliens, under the Aatuie 43 Eliz. c. 6. „ 


THE ſtatute of Glouce efter, we have ſeen, gave coſts in all 
caſes, where (according to its moft rigid conſtruction) da- 
mages were recoverable either before or by that ſtatute. The 
amount of the damages to be recovered was totally imma- 

terial, for a recovery of any damages, however ſmall, ſatisfies 
the words of the act; but, as this general right to coſts was 
found to be productive of ſeveral inconveniencies, the legiſla- 
ture, at length deemed it expedient, in certain inſtances, to 
abridge it. 

Accordingly, for avoiding the infinite mbar of ſmall and 
trifling ſuits, commenced or proſecuted in the courts at 
Weſtminſter (which by the due courſe of the laws of this 

realm ought to be determined in inferior courts in the coun- 

try) to the intolerable vexation and charge of her highneſs's 

Coſts ſhall ſubjects; the ſtatute 43 El:z.c. b. ſ. 2. enacts, © If, upon any 
A c a#10n perſonal to be brought in any her majeſty's courts at 
hav nr the « Weſtminſter, not being for any title or intereſt of lands, 
the | « nor concerning the freehold or inheritance of any lands, 
ges, where cc nor for any battery, it ſhall appear to the judges for the 


the latter 


: are under ſame court, and ſo ſignified or ſet down by the juſtice 
lings. ce before 


en the 


juſtices 
before 


' RIGHT TO COSTS. 


« mages to be recovered therein, in the ſame court, ſhall 
te not amount to the ſum of forty ſhillings or above; that in 


c every ſuch caſe the judges and juſtices before whom any 


« ſuch action ſhall be purſued, ſhall not award to the plain- 


“ tiff any greater or more coſts than the ſum of the deht 


« or damages ſo recovered ſhall amount unto, but leſs at 


cc their diſcretions.“ 

And by ſtatute 11 and 12 W. 3. c. g. ſ. 1. FO Eliz. 
is extended to, and made of the ſame force and efficacy in all 
ſuits commenced in the courts in the principality-of Wales 


and counties palatine. 


cc before whom the ſame ſhall be tried, that the debt or da- 1231 


The avowed object of the ination, in paſling the ſta- Gilb. H c. 


tute 43 Elizabeth, was to confine all perſonal actions 


P. 262. 265. 
of Ciſb. Fe. 


ſmall value, not being for any title of lands, nor Jar a 96, 
battery, to the courts baron, and other inferior courts in the 19% 


country ; in order to increaſe the buſineſs, and conſequently 
the profits of thoſe courts, to diminiſh the coſts of defen- 


dants, and prevent vexation by litigious plaintiffs; * 
for purpoſes of mere oppreſſion, might be inclinable te in- 


ſtitute ſuits in the ſuperior courts for injuries of a rifle | 


value. But the ſtatute did not fully effectuate the inten- 


tions of its makers. It does not make the finding of the da- 


mages, by the jury, below forty ſhillings, alone concluſive 
to deprive the plaintiff of his coſts (and, perhaps, ſuch a 


proviſion might be rather hard, as a jury may frequently 


give too little damages), but requires, likewiſe, a certifi- 
cate from the judge, who tried the cauſe, that the damages, 
actually proved, were under that +fſum; which certificate 


the judges, till very modern times, uniform perſiſted in 


that, as cauſes were very injudiciouſly tried in inferior ju- 


riſdictions in the country, the courts of J/e/tmin/ter Hall, 


would not fo far reſent a plaintiff's proſecuting therein, as 


to deprive him of his fulls coſts, by certifying upon the 43 
C2 Eliz. 


124 


refuſing. And the reaſon of ſuch refuſal might perhaps be,; Wik ug 


4 
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Eliz. c. 6. that the damages to be recovered were under 
forty ſhillings. However, be that as it may, no inſtance 
vid. Gib. of a certificate, upon this ſtatute, is to be met with in the 
6 Rep. books, earlier than about the middle of the reign of King 


g Wu. 325. George the ſecond. 
Actions concerning the title or freehold of lands, and 


of battery, are exempted, by the expreſs words of the 43 


Elia. c. 6. from the operation of the certificate preſcribed 

by that ſtatute; and the three following deciſions ſeem to 
have turned upon the extent and meaning of the words, 
adopted by the legiflature to deſcribe thoſe excepted caſes. 


n Thus, in an action for taking and carrying away ſand and 


* _ * gravel upon Hounſlow- Heath, the plaintiff recovered a ver- 


cit. 2 Str. dict with damages under forty ſhillings; and Lord Chief 
1 i. 94. Juſtice WILLEs, who tried the cauſe, having certified, pur- 
ſuant to the ſtatute of 43 Ez. c. 6. that the damages found 
by the jury, were the real damages to be recovered, the 
court held it to be a caſe within that act of parliament, and 

refuſed to allow any more coſts than damages. 
Walker v. 30, in an action of treſpaſs for aſſaulting the plaintiff, 
A ſtopping his waggon, and taking away his cart rope, the de- 
[ +25 ] fendant ſjuſtified the taking of the rope as a diſtreſs for toll, 
= _ 2- due to the corporation of Doncaſter, under whom he was 
8. C. 2 Sd. collector; the plea likewiſe ſtated a demand and refuſal pre- 
1232.vious to the making of the diſtreſs; the replication traverſed 
any demand of the toll Before the diſtreſs, and iſſue being 
8 taken thereon, the plaintiff obtained a verdict, at the trial, 
with one ſhilling and ſixpence damages. The cauſe was 
tried before Mr. Juſtice Bux x ET, who certified upon the 
43 Eliz. c. 6. upon the poftea in theſe words. I do here- 
« by certify that the damages to be recovered in this action 
« do not amount to oy Palins but to one © ſhilling and 


« ſixpence, and no more.” 


The 


. FOI * 


' RIGHT TO COSTS. 


The plaintiff ebeaincd; a rule to ſhew cauſe why he ſhould 
not have full coſts in this caſe, notwithſtanding the judge's 
certificate; on the grounds that an aſportation was laid in 
the declaration, and there was ſpecial pleading, either of 
which circumſtances, it was alledged, had been always held 
ſufficient to carry full coſts ; but after argument, the rule 


was diſcharged. And 


LEE, Chief Fuftice, laid, This is merely a 3 ac- 
tion, where no freehold was in queſtion, neither was there 


any battery, but only an aſſault; and as the judge who tried 


the cauſe, has certified that one ſhilling and ſixpence are the 
damages, there is nothing to take it out of the ſtatute of 
Elizabeth. | 

De n1so0n, Fuftice. This i is a new caſe; I have heard 
it ſaid that this ſtatute of 43 Eliz. c. 6. had been explained 


taway, but imagine that aroſe from its never having been ( +26 * 
put in uſe. 


This ſtatute was intended to explain the ſta- 
tute of Gloucgſter, which was evaded by laying the damages 


in the declaration above forty ſhillings, and was to enforce . 
the true meaning of the ſtatute of Glhoucefler, and therefore of d 
enacted, that, if the judge would certify that the damages *. 8. 


given were the proper damages, and which the jury ought 


to give, and no more, ſo that it might appear that the action 
ought properly to have been brought in an inferior court, 
then the ſuperior court was to allow no more coſts than da- 
mages. I confeſs, I think there are many actions, and that 
this is one of them, where neither the freehold may come in 
queſtion, nor any battery confeſſed or proved, very proper 
to be brought in a ſuperior court, though the damages may 
not amount to ſixpence, for the quantum of the damages is 
not ſo much the matter in controverſy here, as the preſcrip- 
tion and right to the toll. The ftatute of 43 Eliz. and that 
of 22 Car. 2. are very different, the fit by certificate de- 
prives a plaintiff of full coſts, the other, by certificate, en: 
titles him to full coſts; but notwithſtanding l think this a 


proper 
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proper action to be brought here, yet, as the judge has cer- 
tied, I do not ſee how this court can adjudge directly con- 
trary to an act of parliament. The action of battery was 


poſſibly put into the ſtatute of Elizabeth, becauſe it might 


11271 
Howard, v. 
Chefhire, 
B. R. M. 
29 G. 2. 
Say. Rep. 
250. 


2 Lev. 234. 


Latute 43 Eliz. c. 6. 


be then thought that ſuch action would not lie in the county 
court; and to be ſure it will not with vi et armis, but I do 
not know but it will lie without vi et armis. 

WRIGHT and FosTER, Fu/tices, of ſame opinion. Rule, 
for full coſts, diſcharged. 

Again, in an action of treſpaſs, a caſe was received for 
the opinion of the court, which ſtated, that the action was 
brought for taking a diſtreſs; that the defendant juſtified 
the taking, as agent to General Chalmondley, by virtue of a 


OS? 


reſervation in a leaſe of land from the general to the plaintiff ; 
and that, iſſue having been joined upon a traverſe of the 


agency of the defendant, a verdict was found for the plaintiff, 

with one penny damages, and that the judge, who tried the 

cauſe, had certified purſuant to the ſtatute 43 Elix. c. 6. 
De nison, Fuftice, delivered the opinion of himſelf, and 


FosTER, Fuſtice—(RYDER, Chief Fuftice, and WILMor, 


Fuſtice, being abſent.) It has been ſaid, that this is not a 


caſe in which a certificate ought to be granted upon the 


43 Eliz. c. 6. an intereſt in land being in queſtion, and the 
caſe of Meer v. Finch has been relied upon; in which it was 
holden, that the plaintiff, for whom a verdict was found 
upon an iſſue, joined on a plea of extra viam, was entitled 
to full coſts. But in that caſe, the extent of the way, and, 
conſequently an intereſt in land, was directly in queſtion ; 
whereas, in the preſent caſe, the iſſue is collateral to the 


plaintiff 's intereſt in the land demiſed. The bini © can 


have no more coſts than damages. 

Although a plea of tender ſhould be found againſt the 
defendant, yet, if the plaintiff do not recover damages to the 
amount of forty ſhillings, there may be a certificate _ the 


* 
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| As «who in an action of afſumpſit, the defendant s [+28] 

nal ed a tender of half a guinea, which the plaintiff having Bartlett, v. 
. taken out of court, proceeded for more, and, on the trial, 3 
obtained a verdict with a guinea damages. The judge cer- P. 5 G. 3. 
fied, according to the 43 Eliz. that the damages to be re- eee 
* covered did not amount to forty ſhillings. It was moved, 
that the prothonotary might tax the plaintiff coſts de incre- 

nento; to wilch end it was alledged, that here the judge was 

precluded from certifying, becauſe the defendant, by his 

own falſe pleading, his plea of tender having been found 
againſt him, had occaſioned an increaſe of coſts; fo, it was 
ſaid, if a defendant remove a cauſe out of an inferior court, 

he is not entitled to this certificate, becauſe it was his own 


fault to remove the cauſe, and —_—_ * the plaintiff to 
greater expence. 


Chir Fuftice (Sir CHARLEs PRATT).—l believe that 
in ſome caſes, ſuch a rule has obtained, becauſe the defend- 
ant has by his own fault rebutted his right to coſts, by bring- 
ing another matter in queſtion. And, he added, this action 
is clearly frivolous, and the plea of tender does not alter the 
caſe, Rule, for full coſts, denied. | 
As the reſtriction of actions of ſmall value to the county, 
and other inferior courts, appears to have been the ſole ob- 
ject of the 43 Eliz. c. 6. it ſhould ſeem, that the legiſlature 
only meant to empower a judge to deprive a plaintiff of full 
coſts, by a certificate upon that ſtatute, in thoſe kinds of 
actions, that are the objects of the juriſdiction of ſuch in- 
ferior courts. This notion formerly prevailed, but it was 
holden in a very late determination, by the Court of King's 
Bench, f that the words of the ſtatute warrant no ſuch con- [ 4291 
ſtruction, but comprehend all perſonal actions (not being 
for any title to lands, not for any battery); even actions vi et 
armis, which cannot be brought in a county court. 
Thus, in an action of treſpaſs vi et armis for beating the band v. 
plaintiff's dog, whereby the dog was hurt, and the plaintiff og" 29 | 
| loſt the uſe of him; the defendant pleaded the general iſſue; G. 3. | | 


3 Term. 
and Rep. 37. 


Ld 
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and verdict for the plaintiff with one ſhilling damages; and 
Lord Kenyon, Ch. F. before whom the cauſe was tried, 
certified, under the 43 Eliz. c. 6. that the _ were 
under forty ſhillings. 
A motion was made for a rule to ſhew cauſe why the cer- 
tificate ſhould not be ſet afide, on the ground, that the ſta- 
| tute only applied to thoſe ations which could be brought in 
| Sittines af. the county court, and that of courſe it did n# extend to an 
0 1 L R. action vi et armis and a caſe of Delamotte v. Dixon was 
Cited, in which BULLER, Juſtice, under an idea that the 
ſtatute had been underſtood to be thus confined, refuſed a 
certificate. 
Lord KENVON, Clif Fuſtice, It ſeems to me, that this 
caſe comes within the ſtatute, which extends to all perſonal 
actions, not being for any title of lands, nor for any battery. 


And, on the maxim exceptio probat regulam, it includes all 


other actions vi et armis. It is true, indeed, that an action 
vi et armis cannot be brought in a county court: but there 
are other inferior courts which by charter have a power of 
ts + 30 ] trying actions vi et armis. But, his lordſhip added, as ſome 
fof the judges have entertained doubts upon the queſtion, 
take a rule to ſhew cauſe. 
But, afterwards, when cauſe was to have been ſhewn, 
the Court were extremely clear, on the authorities of Wal. 


Supra. | 
ener v. Robinſon, White v. Smith, and Bartlet v. Robbins, that 


the ſtatute extended to the preſent caſe ; and therefore dif- 


Howard v. Charged the rule. 

Cheſhire. In treſpaſs the defendant pleaded, * leave of the Court, 

29G 2. Say. not guilty, and a juſtification; at the trial the plaintiff ob- 

—1 — tained a verdict upon both pleas, with one penny damages, 

wy _ and the judge certified upon the ſtatute of Eliz. but did not 
certify purſuant to the 4 Anne, c. 16. that the defendnat had 


a probable cauſe to plead the ſpecial matter. And upon 


theſe facts, the queſtion was, whether the plaintiff was en- 


titled to the coſts of the plea of juſtification ? 


| DegnisoN, 


© 25 
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Dzn1son, Juſtice, pronounced the judgment, and ſaid, 
that it had been reſolved at a meeting of all the judges, that 
under theſe circumſtances the plaintiff was not entitled to 
the coſts of the ſpecial plea. 


It has been holden, that a certificate upon the ſtatute of Holland v. 
Gore, C. B. 


43 Eliz. c. 6. may be granted. after the trial of the cauſe. T. 34 G. 2. 
| Say. Coſts 18. 
Ie is ſaid that the 43 Eliz. c. 6. does not extend to acti- YO, On 


ons commenced in an inferior court, but removed, before ,, ;, ves 

trial, by habeas corpus into a ſuperior court. This doQtrine *? be - — 
does not ſeem to be grounded on any expreſs adjudication, ol. g. 1 Ld. 
and muſt, perhaps, be underſtood with a reference to the T 
party removing the ſuit. For though a judge ſhould not 


be abſolutely precluded from certifying upon the 43 Eli. 
c. 6. in any caſe, within that ſtatute, where the action is 


tried in a ſuperior court, and damages found under forty 


ſhillings, in what court ſoever the ſuit was inſtituted, yet 

it is reaſonable to preſume, that a certificate will hardly be 
granted, where the cauſe has been removed by the defend. 
ant, as it would be enabling a defendant, by ſuch a device, 

to deprive a plaintiff of his coſts, which he would have had 

if the ſuit had been determined in the court below; and, on 

the other hand, ſhould the removal have been effected by 

the plaintiff, it is equally fair to preſume that, if he re- 
cover damages under — ſhillings, the judge will grant 

a certificate. 


In Adions of $lanaer. 


By ſtatute 21 Fac. 1. c. 16. ſ. 6. it is enacted—“ That - aQions 


ſlander 


in all actions upon the caſe for ſlanderous words, to be under 40% | 


cc the laintiff 
ſued Iall reco- . 


ver no greater coſts than damages, 
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« ſued or proſecuted by any perſon, or perſons, in any the 
_ « courts of record at J#e/tminſter, or in any court what. WW , 
4 foever that hath power to hold plea of the fame, if the jury 1 
upon the trial of the iſſue in ſuch action, er the jury that Wl » 
e ſhall inquire of the damages, do find or aſſeſs the damages 4 
<« under forty ſhillings, then the plaintiff, or plaintiffs, in WM 4 
« ſuch action ſhall have and recover only ſo much coſts as ,, 
e the damages fo given, or affeſſed, amount unto, without MW b. 
cc further increaſe of the ſame; any law, ftatute, cuſtom, or 
_ © uſage, to the contrary, in any wiſe, notwithſtanding.” 
[+32] This ſtatute is a direct repeal of that of Glouceſter, 6 
— bo 4 Ed. 1. c. 1. quoad actions of ſlander ; for in theſe, if the da- 
| mages recovered do not amount to forty ſhillings, coſts d: 
increments are taken away, by expreſs and poſitive words. 
Salk 207. It is faid to have been reſolved by all the judges of the 
Courts of King's Bench and Common Pleas, that, notwith- 
ſtanding they are precluded by the poſitive words of the ſta- 
tute 21 Fac. 1. from giving more coſts than damages, where 
the latter have been found, or aſſeſſed, under forty ſhillings, 
in an action for ſlanderous words, the jury are not reftrained 
dy that ſtatute, in aſſeſſing the coſts, but may give ten 
pounds coſts, where they give but ten- pence damages. 
Lawe v. An action for flander of title, as hath been reſolved, is 
Harwood. not within the ſtatute 21 Fac. I. c. 16; which only relates 


M. 4 Car. g - 
1. Cro. to tions for ſlanderous words concerning the perſons 0. | 


— Jul. men, and not concerning the title of land, where the ſpecial MW © / 
1 2 = | damage is the giſt of the action. bef 
os jon. 196. Palm. $529. Ley 82. | ſte: 
In an action for words, in themſelves not actionable, where ſhi 

the ſpecial damage occaſioned by their publication, is the Pg 

e 


only cauſe of action, the plaintiff is entitled to full coſts, of 
whatſoever amount the damages found, or aſſeſſed, may hap- an 
pen to be. | FP] 

Thus, 


ny the 
what. 
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ry that 
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Thus, 
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TS: bus, in an action for flanderous words ſpoken of the Browne v. 
plaintiff's wife, namely, that ſhe was a whore, per guad he N 
loſt ſuch and ſuch cuſtomers, particularizing them, there 1 Ann. 


was a verdict for the plaintiff, with twenty ſhillings damages. * 22 45 
It was holden that there ſhould be full coſts; for it was not £24 831. 
the words, but the ſpecial damage, which was here the cauſe |: 133 ] 
of action, and without proof of which the action could not r 2 Ss P. 
be ſupported; for proof of the words alone would not be ſuf- Hich fad. 
ficient, not being of themſelves actionable; and therefore, — R. 1 a 
ſuch an action lies for the huſband, without joining the wit} 12 275. 


which is otherwiſe in a common action for words. — 


band. M. 18. G. 2. Barnes 135. Agr. 2 Ld. Raym. 1588. 0 S. P. Roberts 
v. Holywell. B. R. P. 5 G. 2. 2 Kelyng 64. 

So if, in an action upon the caſe for ſlanderous words in 
themſelves actionable, a ſubſtantive injury, which would, of 
itſelf, be a ſufficient ground of action, independent of the 
words, be alledged as a diſtinct fact, and not laid as a mere 
conſequence of the words, —any damages, however ſmall, 
found upon a general verdict for the plaintiff, will entitle 
him to full coſts. 

Thus, where, in ſuch an action, the declaration, after Carter. v. 

Fiſh. B. R. 

ſtating the ſlanderous words in the uſual manner, proceeded M. 12G. 1. 


thus. (by reaſon of the publiſhing whereof, the ſaid plain- 8 8 2 * 


P. Top- 
« tiff is not only much hurt and damnified in his good name, ſal % = 
« &c. but alſo by occaſion of the ſaid words, through the K. . 


: _ 5 Car. 1 
procurement of the defendant' -was taken up, and carried S Cr. 


before a juſtice of the peace (the words charging him with 107. Bliz- 
ard v. 


ſtealing a hen); the plaintiff obtained a verdi& with one Barnes B. 


ſhilling damages, and then moved for full coſts. And it . 3 


was reſolved that he was well entitled to full coſts, becauſe Cro. * 
the procuring the plaintiff to be arreſted, and conveyed before I 


a magiſtrate, was not laid merely in aggravation of da- Fith. B. R. 
mages, but as a ſubſtantive and independent i injury, and was 3 5 


a diſtinct cauſe of action, importing crimen felonie ei 377: vice 
impoſuit. 


I Stra. 192. 
But, 2Ld. Raym. 


1589. 


OF A PLAINTIFF'S 
But, where the words are in themſelves actionable, and 
f 1 ; ecial d e laid merely i ion, and 
pecial damages are laid merely in aggravation, and as 2 
conſequence of the words, and not as the eſſential cauſe of 


action, though they ſnould be proved, yet, if the damages 
recovered do not amount to forty ſhillings, there ſhall be no 


more coſts than damages. 
Ras Thus, where the plaintiff, a houſe-ſmith by trade, de- 
DOE B. R. clared upon words, which were actionable in themſelves, and 


G3 p 9 ſtated that, by reaſon of the ſpeaking thereof, he had loſt 
Raym. ſeveral cuſtomers, (the names of whom were reſpectively 


_ —9 ſet forth). The defendant pleaded the general iſſue, and, at 


— K. . 7, the trial, a verdict was found for the plaintiff, with five 
84. 113. ſhillings damages. A motion was made, on behalf of the 
| — plaintiff, for full coſts; to which, it was alledged, he had a 


8 A. R title, notwithſtanding he had not recovered forty ſhillings 
v. —_— damages, becauſe he had received a ſpecial damage, namely, 


on the loſs of cuſtomers. But by the court, where the words 
- — 4 * actionable of themſelves, as in the preſent caſe, and ſpe- 
129. agr. Cial damages are laid by way of aggravation, and damages 
A N are under forty ſhillings, there ſhall be no more coſts than 
dee. damages, for that is properly an action for words within the 


ſtatute 21 Fac. 1. c. 16. 

But the diſtinction taken, in the caſes juſt cited, between 
words actionable and not actionable, with regard to their car- 
rying full coſts, when joined with ſpecial damage, was deni- 
ed, in one inſtance, to be well founded, by Court of Com- 

mon Pleas, 7 | 
435 + The caſe was, in an action upon the cafe for ſlanderous 
Denny 5 words, in themſelves actionable, the plaintiff, who was a 
10G. 8 grocer, ſtated in the declaration, as ſpecial damage, the loſs 
3 gl of ſeveral cuſtomers, naming them particularly; and, at the 
C. Prat. trial, a general verdict was found, damages ten ſhillings. It 
Neg. 111. Was inſiſted for the plaintiff, that the ſpecial damage, took 


this caſe out of the ſtatute 21 Fac. 1. eſpecially as, other- 


wiſe, the plaintiff would be without redreſs, ſince no decla- 
ration 
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ration could be deviſed for the ſpecial damage, without firſt 
ſetting out, as here, the words from which ſuch damage re- 
ſulted. For the defendant the doctrine laid down in the caſe _ 
of Burry v. Perry was advanced and relied on; but by the Supra. 
court, there is no foundation for the diſtinction contended 
for by the defendant; and they directed the * to 
tax full coſts for the plaintiff. 

However little, or perhaps no reliance angle to be ind 
on the laſt deciſion, ſince it has been repeatedly over-ruled 
and contradicted by ſubſequent determinations, in which both 
the Courts of King's Bench and Common Pleas have uni- 
formly adhered to the principle, on which the caſes of Burry 
v. Perry, and Woodhouſe v. Bidwell, were decided. 
The plaintiff declared upon ſeveral ſets of flanderous 2 v. 
words, ſpoken of him in the way of his trade, per quod 16 r 
Charles Hedges refuſed to deal with him upon credit; and Barnes 13% 
had a verdict in his favour, damages two-pence. 5 

By the court; The plaintiff can have no more coſts than 
damages; the true diſtinction is, that where the words are 
taCtionable in themſelves, without the ſpecial damage, that 136 
is a caſe within the act of parliament, and the plaintiff can 
have no more coſts than damages (where the latter are under 
forty ſhillings). But where the words are not actionable in 


| themſelves, but the action is maintainable only with reſpect 


to the ſpecial damage, then it is a caſe at large, and out of 

the ſtatute; and, if any damages are recovercd, the plaintiff 

will be entitled to full coſts. Where the words are actionable, 

as in this caſe, the ſpecial damages are to be conſidered merely 

by way of aggravation, and no notice ought to be taken of 

them in the verdict, which muſt be, generally, guilty, or not 

guilty. Where the words are not actionable, there the ſpecial 

damages are the giſt of the action; and if the jury find the 

defendant guilty of ſpeaking the words, and acquit him as to 

the ſpecial damages, the verdict ought to be ſo taken. = 
N | 3 
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H. 25 G. 2. In the caſe of Tiffin v. Glaſs, the ſame — 
Barnes, 43. and received a ſimilar determination. 
| 4 s — _ So in Surman v. Shelleto, and Baker v. Hearne, the ſame 
1688. B. R. rule was adopted by the court, and not controverted by the 
H 7. 3. plaintiff's counſel; the only queſtion made, in each of thoſe 
caſes, being whether the words were, or were not in them. 
ſelves actionable; the court were of opinion that they were 
actionable, as refle&ing on the plaintiffs in their trade, and, 
the damages being under forty ſhillings refuſed to allow coſts 
beyond their amount, notwithſtanding the ſpecial —_ 
laid in the declarations. 

And, finally, this point was conſidered as having hos ſo 
+completely ſettled by the preceding authorities, that, in a 
modern deciſion of the Court of Common Pleas, it was 

deemed not open to argument upon principles. 
—_ „ This was an action upon the caſe for words, importing 
— B. P. 16 that the plaintiff had feloniouſly ſtolen a glaſs bottle. The 
2 Blacks, declaration contained three counts, which differed no other- 
1062 wiſe than in ſtating the words different ways; by means 
whereof the plaintiff was publicly ſearched, and expoſed to 
great diſgrace, and one hn Moolgar and others had ſince 
refuſed to truſt him. Plea, not guilty. General verdict for 
the plaintiff, and damages, one ſhilling. 

A motion was made for the prothonotary to tax full coſts, 
on the ground that, although the words in the firſt count 
were actionable, yet thoſe contained in the ſecond and third 
counts were not ſo, and there being a general verdict upon 
the whole declaration, ſome of the damages muſt be in- 
tended to be given upon each of thoſe counts, which, thoug| 
it were but a farthing, would carry full coſts, as it could 

only be given for the ſpecial damage. 

But the court were of opinion that all the three ſets of 
words were equally actionable; and by GouLD, Fufti, 
(alſente DE GREY, Chief Fuſtice).— The diſtinction, ſtated 
by the plaintiff's counſel, between words actionable and not 

- | | ſo, 
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ſo, with regard to their carrying coſts, when coupled with 
ſpecial damages, and the verdi& under forty ſhillings, is a 


clear and ſettled diſtinction. There muſt be, . no more 


coſts than damages. 


TBLACK STONE, Juſtice.— I muſt yield to ts weight of [ +38] 


authorities which have eſtabliſhed this diſtinction, though I 
think it is too artificial and refined. In my own plain un- 
derſtanding, I can eaſily conceive, that the ſmallneſs of the 
damages ought to exclude full coſts, even though the plain- 
tiff complains of a ſpecial injury, whether the words are ac- 


tionable or not; and therefore I have no ſcruple in diſcharg- 


ing the preſent rule. But I cannot ſo well reconcile it to my 


own mind, that ceteris paribus the plaintiff ſhall recover 


full coſts, if the words are innocent, but not ſo, if they are 
highly ſcandalous. | 

Nares, Juſtice.— The rule is certainly ſettled, as it was 
ſtated at the bar, and now by my brother GouLD. Rule 
diſcharged. 


Nothſtanding the ts nature of the words uſed Littlewood 


by the legiſlature in the 21 Fac. I. c. 16.— to be ſued or 5. 
« proſecuted in any the courts of record at Meſtminſter, or 3: 
in any courts whatſoever, that hath power, &c.“ it hath 181. 


been holden, that courts baron, and other inferior courts, 


wherein the jury are precluded from legally aſſeſſing damages 


v. Smith C. 
P. 9. W. 


1 Ld. Raym. 


to the amount of forty ſhillings, are not within the meaning 


or intent of that ſtatute, but that ſuch courts have ſtill a 
power of allowing full coſts, in actions of ſlander, proſecuted 
therein, however ſmall the quantum of damages, found or 
aſſeſſed, may be. 
conſtruction were to be put upon the ſtatute, it would be 
impoſſible for courts, wherein damages cannot be given to 
the amount of forty ſhillings, to tax cally de incremento in 
any action of ſlander, beyond forty ſhillings ; and therefore, 
the act muſt neceſſarily be intended of courts, in which the 
jury have a power, if they of finding damages to any 

amount, 


And the Court ſaid, that if a contrary 


[ $39] 
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amount, according to the nature of the caſe. And Wright, 
Serjeant, who was not in the cauſe, ſaid that full coſts were 
given in all the courts baron in England, *.. 
the ſtatute 21 Fac. I. c. 16. 


Anon. But if, in an action for ſlander, commenced originally i in 
— * '* an inferior court, and removed into one of the courts at 


— Dig. Neſiminſter, by habeas corpus, the plaintiff recover damages 
Lide Lacch, under forty ſhillings, he ſhall have no more coſts than da- 
2, S8. mages. 


FE A plea of juſtification, in an action upon the caſe for ſlan- 


M. 7 G. I. derous words, will not take it out of the ſtatute 21 Fac. 1. 


1 iq c. 16. and therefore, notwithſtanding ſuch ſpecial pleading, 


2 Wils.258. the plaintiff will not be entitled to full coſts unleſs he reco- 


per Clive, J. 
Semb. acc. ver a verdict with damages to, or beyond, the amount of 


Dovor v. 


1 n- had recovered ſmall damages, under forty ſhillings, in an ac- 


© Barues 428, tion of ſlander, in which the defendant had juſtified, under 
an idea that the juſtification had taken it out of the ſtatute, 
had procured full coſts to be taxed, and charged the defen- 
dant in execution, the Court ſet aſide the execution, and 
ordered reſtitution to be made with. coſts holding that 
pleading not guilty, or a juſtification creates no difference, 

being equally within the meaning of the ſtatute. 
— ih Upon a writ of inquiry of damages, in an action for words, 
B. K. P. 5 the jury aſſeſſed the damages at ten ſhillings, and the cofts 
x; hw J te incremento were taxed at thirteen pounds, and judgment 
2 Str. 934. entered up accordingly ; a writ of error having been brought, 
c. a Ken. the Court reverſed the judgment in tote, it being a joint 


61. 


| Vide 1 Str. judgment, and not like the cafes where no coſts can be given, 
ISL 
2 Sr. 803. and there is a diſtinct judgment. 


e * In an action of ſcandalum magnatum no coſts are recover- 
2>how.505. able, however large the damages may be, for which the 


plaintiff obtains a 3 


SECT. 


forty ſhillings. And in one caſe, where the plaintiff, who 
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SECT. ini. 


covered are under Forty Shillings, and where not. 


II has been obſerved, in a former part of this work, that, 
till modern times, the judges ſeldom or never exerciſed the 


diſcretionary power, veſted in them by the 43 Eli. c. 6. of 
depriving a plaintiff of full coſts, by certifying, upon the 
poſtea, that the damages to be recovered did not amount to 


| Where there ſhall be full Cots, although the Damages re- 


forty ſhillings. The remiſſneſs of the judges in this particu- 


lar, gave riſe to another ſtatute, the object of which is pre- 


ciſely the ſame, as that of the ſtatute of 43 Eliz. namely, 
the diminution of trifling and frivolous ſuits in the courts at 


Meſiminſter. 


The ſtatute 22 and 23 Car. 2. c. 9. ſ. 1 36. for prevention 


of trivial and vexatious ſuits in law, contrary to the intention 
of an act made in the three-and-fortieth year of Queen El i- 
zabeth, 


further enacts, for making the ſaid law effectual, That in 
« all actions of treſpaſs, aſſault and battery, and other per- 
« ſonal actions, wherein the judge, at the trial of the cauſe, 
« ſhall not find and certify under his hand, upon the back 
« of the record, © that an aſſault and battery was ſufficiently 
« proved by the plaintiff againſt the defendant, or that the 
« freehold or title of the land mentioned in the plaintiffs de- 


« claration was chiefly in queſtion, the plaintiff in ſuch ac- 


« tion, in caſe the jury ſhall find the damages to be under 


for avoiding of infinite numbers of ſmall and 
trifling +ſuits commenced in the courts at Meſtminſter,.— 


11410 


« the value of forty ſhillings, ſhall not recover or obtain 


more coſts of ſuit than the damages ſo found ſhall amount 


« unto: and if any more coſts in * ſuch action ſhall be 
W © awarded 
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« his action againſt the plaintiff for ſuch vexatious ſuit, and 
« recover his damages and coſts of ſuch his ſuit 1 in my of 
ee the ſaid courts of record.” | 

Gilb. H.C. Although the language of the ſtatute 22 and 23 Car. 2. 
— ſhould ſeem ſufficient to comprehend every ſpecies of per- 
ny get 95. ſonal actions, yet its operation hath been reſtrained to two 
eo kinds only of ſuch actions, namely, treſpaſs quare clauſum 
om 3*% fregit, and afault and battery. The reaſon affigne!] for this 
Salk. 208. conſtruction, is, that, ſince a certificate that the freehold 
a 1 or title of the land was chiefly in queſtion, or an aſſault and 
= ide etiam. battery proved (according to the nature of the action) is made 
1 Freem 8. AN indiſpenſable requiſite to give a title to full coſts, where 
=—— 469. the damages are found under the value of forty ſhillings, it 
is obvious the legiſlature never intended to include within 


- [442] the +proviſions of that ſtatute, any other perſonal actions, 


but thoſe wherein it is practicable for the judge to grant the 


certificate thereby preſcribed ; which is only in the two 

ſpecies of actions above particularized. 
Gib. H. C. An argument hath been drawn in favour of this conſtruc- 
P. 264. tion, from the ſtatute 8 and 9 V. 3. c. 10, for, it is ſaid, the 
inconvenience was, that ſmall treſpaſſes, under the value of 
forty ſhillings, were committed with impunity, ſince no re- 
dreſs could be obtained for ſuch injuries, in the courts at 
IV:ftminſter, without loſing the coſts of ſuit ; and therefore 
the laſt mentioned ſtatute enacts, that, in all actions of treſ- 
paſs, wherein it ſhall appear that the treſpaſs was wilful and 
malicious, and be ſo certified by the judge, the plaintiff ſhall 
| recover full coſts. But Lord Chief Fuſtice W1LLEs, in deli- 
3 Wits. 325. vering his opinion in the caſe of Milburne v. Reade, drew 3 
very different inference from the ſtatute alluded to. His 
Lordihip, after ſtating the 8 and g . 3. proceeds thus, This 
ſtatute plainly ſhews, that the legiſlature did not underſtand 
that o/ the 22 and 23 (ar. 2. c. 9. in the ſame manner, as 


Vide poſt, 


the 


« awarded, the judgment ſhall be void, and the defendant 
« is hereby acquitted of and from the ſame, and may have 
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the courts of law did, viz. to confine it to two ſorts of ac- 


tions, but that it extended to all other perſonal actions; for 


the 8 and g W. 3. was intended only to relieve in the very 
ſame ſort of actions as the ſtatute of Car. 2. did, but gave 


coſts upon a different principle; not to prevent frivolous - 


and vexatious ſuits, as was the object of the ſtatute laſt men- 
tioned, but to prevent wilful and malicious treſpaſſes, and 
that, not malicious in lands only, but of all forts ; and if the 


legiſlature had imagined, that the ſtatute of Car. 2. took 


away coſts from no treſpaſſes beſides clauſum fregit, and aſ- 


cult and battery, they could have had no reaſon for mak- 


ing the 8 and 9 NV. 3. n and to be extended to all 
treſpaſſes. | 
And, indeed, it ſhould . from tlie generality of the 


words of the 22 and 23 Car. 2. to have been the intention of 


the legiſlature, thereby to preclude a plaintiff from recover- 


ing full coſts in all perſonal actions, proſecuted in the courts 
at Weſiminſter, where the damages were found under forty 
ſhillings, except in caſes of freehold or title, and aſſault and 


battery, and even in theſe, without a certificate that the one 


was 1:1 queſtion, and the other proved, And this conſtruc- 
tion ſeems obvious, if we advert to the object, which the le- 


N 


giſlature had in view when they paſſed this ſtatute. 
judges under the 43 Eliz. c. 6, poſſeſſed a power of obſtruct- 
ing full coſts, in all perſonal actions, not being for any title 
of land, nor any battery, by certifying that the damages re- 
covered were under forty ſhillings; but this power, reſting 
wholly in the diſcretion of the judges, was never carried into 
execution. The intention, then, of the legiſlature in paſſing 
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the 43 Eliz. c. 6. being fruſtrated by the averſeneſs of the 


Judges to certify in purſuance of that ſtatute, they changed 
their ground, and endeayoured to accompliſh their original 
deſign,—the reſtriction of minute and trivial actions to the 
inferior courts, by a different method; and therefore the 


ſtatute of 22 and 2 3 Car. 2. does not leave the matter in the 
D 2 


diſcretion 
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diſcretion of the judge, at leaſt not in ſo extenſive a degree, 


but expreſsly prohibits full coſts in actions of treſpaſs, 
aſſault and battery, and other perſonal actions, without a 
certificate of the proof of an aſſault and battery, or that the 
[ +44] freehold was in queſtion.—f The reaſon for allowing full 
coſts where the freehold was in queſtion, or an aſſault and 
battery proved, (I mean when the judge has ſo certified) 
ſeems to be, that as actions for theſe injuries cannot, in ge- 

Vide 2 Ind. neral, be proſecuted in inferior courts (though, perhaps, an 
317, action of aſſault and battery without vi et armis, may) it is 
——_— juſt that a party injured ſhould be allowed to proſecute 
the ſame in the courts at Veſiminſter, and be enti- 
tled to full coſts on a recovery of any 1 however, 

trrifling the amount. 

Earl of And in ſome of the firſt caſes which aroſe on this ſtatute, 
Cota, the Court ſeemed to adopt this conſtruction. And in Claxton 
. R. H. 24 v. Laws, B. R. M. 25 Car. 2. which was treſpaſs for taking 
Keb. 121. the plaintiff's bull, and verdi& for him with 25 ſhillings 


3 Keb. 121. 
Ibid. 247. damages, the point is ſaid to have been referred to the officers 


— 236, Of the reſpective courts of King's Bench and Common Pleas, 
366. on whoſe report, the former court reſolved, that the plaintiff 
ſhould have no more coſts than damages; which could only 
be done under the idea that the ſtatute comprehended all per- 

ſonal actions. 
However ſince the latter of thete determinations, dom to 


the preſent time, the courts have uniformly adhered, in their 


reſolutions, to the rule of conſtruction laid down in the books 


* 41. firſt cited; — namely, that the ſtatute of 22 and 23 Car. 2. 
z Wils, Only extends to caſes in which a judge can certify, that the 


2 a title was in diſpute, or an aſſault and battery proved. And 
Taylor, B. it is ſomewhat remarkable, that a caſe occurs prior in point 


. _ of time to either the Earl of Pembroke v. Meſtall, or Claxton 
| [445] tv. Laws, and in the ſame reports, wherein the Court are 
made to ſay, that the rule had been ſo ſettled by the major 


part of the judges of England. 


On 
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On writs of inquiry, in caſes within the 22 and 23 Car. pr 
2. the plaintiff ſhall have full coſts, notwithſtanding he may 8. T. 3G. r. 
not recover damages to the amount of forty ſhillings. _— 1 
So it hath been holden that, where a cauſe originally be- 2 Lev. 124. 
gun in an inferior court, is removed into one of the courts at — * 
Weſtminſter by the defendant, the plaintiff ſhall have full 3577 423: 
coſts without a certificate, howſoever ſmall the damages for! 395. my 
which he obtains a verdiat, may be. But it is otherwiſe 3 Salk. 115. 


pl. 9. Gilb. 
where the removal is effected by the plaintiff, for, if byk H. C. P. 


ſuch means he could entitle himſelf to full coſts, it would , Caf. 


Pr. C. B. 


enable him to elude the Rutute, and become only the more 44. u. (a.) 


Vide 1. 
vexatious. Fr: em. 3 6 5. 


N 374. 3 Keb. 389. 
Though the court cannot, in a caſe within the ſtatute Watkinſon 
22 and 23 Car. 2. award more coſts than damages, where 5 A 
1. 2. 
the latter do not amount to forty ſnillings, without a cer- Caſ. Pr. C. 
tificate, yet the jury may, by their verdict give coſts to any 4 uh 
amount, even above forty ſhillings, notwithſtanding they; v. Brown, 
. 11. G. 2. 
may give damages under that ſum. | 1 149. 
Page v. Kirk C. B. T. 3; Gar. 2. 2 Vent. 36. 
A certificate, upon this ſtatute, muſt, by the expreſs 
words thereof, be granted by the judge at the trial of the 
cauſe. 
Judges have differed as to their notions of giving ; theſe Bull. N. P. 
feertificates; many having thought themſelves bound by the Fx 4 = 
virdict ; others thinking that the ſtatute meant to leave it to Im oo 
their diſcretion on the whole circumſtances of the caſe ; and J. Sead 
the latter ſeems to be now the prevailing opinion, as other- cc 
wiſe the ſtatute would be entirely uſeleſs. 
By ſtatute 12 and 13 V. 3. C. 9. ſ. 1.— the 22 and 23 


Car. 2, and all other ſtatutes then in force, made for the 


prevention of frivolous and vexatious ſuits, in the courts at 


Meſiminſter, are extended to ſuits commenced or proſecuted 
in the court of great ſeſſions in Wales, or any of the courts 
for the counties palatine. 
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Of Guis in Actions of Aſſault and Battery. 


To conſtitute a title to full coſts, in this ſpecies of action, 
where the damages are found under forty ſhillings, the judge 
muſt certify that both an aſſault and battery were proved; 
a certificate of the proof c of the former alone will not be . 


cient. 
Smith v. Thus, in an action of aſſault and battery, the jury found 


ES che defendant guilty of the aſſault and not guilty of the bat- 


Car. 2. tery, and damages under forty ſhillings, and HALF, Chief 


L 
5. c. Ked. Fuſtice, who tried the cauſe, certified that the aſſault was 


382. 335 well proved; it was holden that the plaintiff ſhould have 
Vent. 256. no more coſts than damages; for the ſtatute requires, in 


— actions of aſſault and * expreſs proof of a battery to be 


1 Freem. 
366.8. P. certified. 
Sed but not decided. 


[ +47] Although an action may import to be i an action of af. 
| fault and battery, yet, if it be maintainable in reſpe& only 
of ſpecial damage reſulting from the offence, it is not a caſe 
within the ſtatute of Car. 2. 
| As where the plaintiff, in an action for a his ſer- 
Peak v 
—B.R.T. vant, per quod ſervitium amiſit, obtained a verdict with da- 


_ — * mages under forty ſhillings; it was reſolved not to be with- 
Acc. 2 Ld. in the ſtatute 22 and 23 Car. 2, not being properly an ac- 


„ — tion of aſſault and battery, but an action grounded upon the 
; _ . * ſpecial damage ſuſtained by the loſs of ſervice; and the 
plaintiff had full coſts, without any certificate, 
Neither is an action for criminal converſation with the 
plaintiff's wife within this ſtatute, ſince the criminal con- 
verſation is the giſt of the action, and not the aſſault. 


e Thus, in an action of treſpaſs and aſſault, againſt the de- 
M. 1; G. 3. fendant for criminal converſation with the plaintiff's wife, 
2 Bl. 854. 

8. C. per 
 3Wilf. 319. | 
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per quod conſortium amiſit, the jury gave one pound eleven 


ſhillings and ſix-pence damages, and there was no certificate. 


The prothonotary having taxed full coſts for the plaintiff, a a 
rule was obtained to ſhew cauſe why this taxation'ſhould not 
be ſet aſide, becauſe, it was alledged, this action fell within 


the proviſion of the ſtatute 22 and 23 Car. 2, whereby the 
plaintiff, there being no certificate of the ſufficient proof of 
an aſſault and battery, could have no more coſts than da- 
mages, the latter being under forty ſhillings. 

For the plaintiff it was argued, that this was not an ac- 


gon +of aſſault and battery, but of aſſault only; for though 


it was laid in the declaration, that the defendant with force 


the action was the criminal converſation, and therefore the 


| wife was not joined ; and beſides that no battery was laid 
or charged in the declaration. 


And of this opinion were the court; and ſaid that this 
was an action of treſpaſs, in nature of an action upon the 


caſe, for the ſpecial damage. Rule diſcharged with coſts. 


[448] 


and arms, &c. made an aſſault upon the plaintiff's wife, yet 
the words aſſault and force and arms were mere words of 
courſe, and only matter of form ; the giſt and ſubſtance of 


If another treſpaſs, not within the ſtatute of Car. 2, for 


which a diſtinct ſatis faction might be obtained in a ſeparate 


action, (as a ſpoliation of perſonal chattels, which was the 
caſe of Milburne v. Read hereafter mentioned) be ſtated in 


the declaration, in an action of aſſault and battery, as a 


ſubſtantive and independent injury, and a general verdict 


found on the whole charge for the plaintiff ;,—he ſhall have 


general 


full coſts, notwithſtanding the damages may be under fort 
ſhillings, and the judge may not have certified an aſſault 
and battery to have been proved. But, perhaps, it may be — 
difficult ſometimes to aſcertain what ſhall or ſhall not be 
deemed to amount to ſuch a ſeparate injury, as will, on a 
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| general verdict, ſuperſede the neceſſity of a certificate ; 
the ſucceeding caſes appear to have involved this queſtion. 
Boiture v. In an action of treſpaſs, guare clauſum fregit, of aſſault, 


Woolrick, battery, wounding, and for diſturbing the plaintiff in his 


B. R. P. 
[+49] quiet Fpoſleſhon, &c, upon not guilty pleaded, a general 


= - BE. verdict was given for the plaintiff, and damages under forty 
$66, n ſhillings; ; It was contended that the plaintiff was entitled to 
ful} coſts, notwithſtanding the judge had granted no certi- 
ficate, ſince the defendant was found guilty of the wounding 


and diſturbance of paſſe Non; but the court rejected the 
motion. 
Beck e, In another caſe, which . of aſſault, battery, 
dickol C. wounding, and impriſonment, and alſo for breaking and en- 
10G. 1. tering plaintiff's houſe, and opening the doors thereof, and 
* S. breaking the locks and three bars belonging to the ſaid 
Gilb. Eq. doors, the defendant pleaded not guilty to all except the 
= 9 impriſonment, which he juſtified; on the trial the juſtifica- 
B. 24. tion was found for the defendant, and the not guilty for 
the plaintiff, Damages two ſhillings and ſixpence. And 
reſolved by the court, that the damages being under forty 
ſhillings, the plaintiff could not have full coſts for the bat- 


tery, becauſe the judge had not certified it to be proved; 


neither could he have full coſts for breaking the houſe, &c. 


becauſe this was a treſpaſs relating to the freehold, and no 
ecrtificate that it was in queſtion. But it is faid that, if the 
defendant had not juſtified the impriſonment, and had been 
— ad guilty of that, the plaintiff would have been entitled 


518 marge 
| to full coſts, ' _ 
Clarke v. Again, in an action of treſpaſs, the plaintiff declared for 


N FI N an aſſault and battery upon himſelf, and alſo for ſtriking his 
1. 1 Str. horſe, by which he was leſſened in value; plea, not guilty, 


— C. and a general verdict for the plaintiff; damages twenty ſhil- 
Dig. 545. lings, but no certificate from the judge. The plaintiff 
moved for full coſts on account of the ſpecial matter ſtated 

relative 
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ative Fto the horſe; which, on conſideration, v were refuſed 
by the court. 


[ tso] 


In another caſe, which was an v aQtion of treſpaſs the 4 1 
claration ſtated, that the defendant, with force and arms, * C. B. 


aſſaulted the plaintiff, in the pariſh of A. in the county of G 2 


T. 1 & 18 


Northumberland, and did there beat, wound and ill treat Barnes 134 


t. 3. 


him, ſo that his life was deſpaired of, and did then and there Will. 322. 


alſo obſtruct the plaintiff from getting coals, and the coals 
of the plaintiff then and there found, took and carried away, 
and other coals to the value, &c. trod upon and ſpoiled, and 
one ſtandard of the plaintiff there lately erected, and one 
roller fixed thereon, of the value, &c. did take, break, and 
pull down, and other goods and chattels of the plaintiff, to 
the value, &c. did take and carry away. The declaration 
contained another count, varying very little from the firſt ; 


plea, not guilty. At the trial the jury found the defendant 


guilty of all the premiſſes, except the taking and carrying 
away of the goods and chattels, as to which they found him' 
not guilty; damages five ſhillings. 
tried the cauſe, did not certify that the aſſault and battery 
were proved, or that the freehold or title was in queſtion. 
The plaintiff having had full coſts taxed by the prothono- 
tary, the defendant, upon motion, obtained a rule to ſhew 
cauſe why the ſaid taxation ſhould not be ſet aſide. _ 
WiLLFs, Lord Chief Jaſtice—las far as is material to be 
ſtated) delivered his opinion to the following effect: In 
giving my opinion in this caſe, that the plaintiff is entitled to 
full coſts without a certificate from the judge, upon the 22 
fand 23 Car. 2. I do not at all rely upon an aſþortavit, or 
the ſpoliation of a chattel, but lay them quite out of the 
cafe, What I rely upon is, that the plaintiff in no caſe, 
where the damages are under forty ſhillings, needs the cer- 
tificate of a judge to entitle him to full coſts, but either in 
action of _— and "I or treſpaſs guare clauſum 


fregit, 


And the judge, Who 


[+51] 
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( Salk. 205 fregit, which is the foundation of the judgments in the caſes 
* rt of Venn v. Phillips (a) and Thomſon v. Berry (b), on both 


Ea 3 which caſes I found myſelf. After the ſtatute 22 and 23 
197. Car. 2. the plaintiff cannot have full coſts, where his da- 

mages are under foity ſhillings, in af/ault and battery and 

clauſum fregit, unlets the judge certify purſuant to that ſta- 

tute ; but as to all other perſonal actions, wherein there can 

be no certificate upon this act of parliament, as debt, a/- 

 ſumpſit, trover, treſpaſs for ſpoiling his goods, or taking his 
en goods, &c. (c) there the plaintiff, though his damages are 
"whe x found under forty ſhillings, ſhall be entitled to full colts by 
ous words. the ſtatute of Glouce/ter ; but if the judge ſhould deem the 
ſuit very frivolous and vexatious, he may deprive the plain- 

tiff of the benefit of the ſtatute of Gloucefter, by certifying 


upon that of 43 Eliz. c. 6; and I hope that that good ſta- 


tute will be put in uſe, as I have led the way by certifying 
upon it, very lately. 

It is objected that the plaintiff a not to have full 
coſts, becauſe part of the verdict is within the ſtatute 22 and 
23 Car. 2, and that although the breaking the ſtandard and 
roller is out of that ſtatute, and the plaintiff might have had 
full coſts upon that, without any certificate, yet the afſaulb 
battery, and wounding, are expreſsly within the act, and 
therefore, there ought to have been a certificate that theſe 
[+52] Fwere ſufficiently proved, and for want thereof, the damages 

being under forty ſhillings, the plaintiff cannot have mote 
coſts than damages; but I am of opinion that that will not 
alter the caſe, and the plaintiff muſt have full coſts, with- 
out a certificate, notwithſtanding the finding of the gſſaulh 
battery, and wounding; for as the defendant is found guilty 
of other things in the declaration for which the plaintiff is 
clearly entitled to full coſts, the finding as to the * and 
battery makes no alteration. 
I found my opinion upon the reaſon in Jeun v. Phillips, 
and * v. Berry, without regard to aſportavit or 2 


liation, 
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Jiation, which is, that there is no caſe within the ſtatute 22 
and 23 Car, 2, but treſpaſs quare clauſum fregit, and aſſault 
and battery, and that in all other cafes a plaintiff, who re- 
covers, upon a perſonal action, damages under forty ſhil- 
lings, is entitled to full coſts under the ſtatute of Gloucefter, 
without any certificate upon that of Car. 2, unleſs he is ex- 
cluded that benefit by a certificate upon the 43 Eliz. c. 6, 
therefore, in my opinion, the plaintiff is here entitled to full 
coſts. 

 ABNEY, Juſtice, of the ſame opinion. 

BURNET, Fuftice.—l am of opinion that the paimitr i is 
entitled to full coſts. The defendant is found guilty of the 
aſſault, battery, and wounding, and alſo of treading upon 
and ſpoiling the coals, and breaking, and * ng the AT 
ang roller of the plaintiff. 

After ſtating and obſerving upon the ſtatutes of 43 Eliz. 
Fc. 6. and 22 and 23 Car. 2, "be proceeded thus,—an objec- 
tion hath been made, that, in this caſe, the c wſe of action 
is part of it within and part of it out of the | ſt mentioned 
ſtatute, The aſſault and battery, found by {ne verdict, are 
clearly within the ſtatute, and if nothing more had been 


153] 


found by the jury, a certificate would have been requiſite to 


give full coſts to the plaintiff; but here is likewiſe a treſpaſs 
found upon a perſonal chattel, which is not included under 


the ſtatute, and if the verdict had found the defendant guil- 


ty of this part of the charge only, no certificate would have 


been neceſſary to entitle the plaintiff to full coſts, though his 


damages might not have amounted to forty ſhillings, 

And I am alſo of opinion, that, although this verdict finds 
one treſpaſs within the ſtatute, and another out of it, yet the 
plaintifF is entitled to full coſts, although there be neither a 
certificate, nor damages found to the amount of forty ſhil- 
lings; and I go upan this foundation, that ſuch a conſtruc- 
tion will be for the benefit of the defendant; for the plaintiff 
IS leſs vexatious by an. all the injuries in one action. — 


he 
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he might have ſeparated his cauſes of action, and divided 
them into two ſuits, ſo that the defendant, as he hath been 
found guilty of the whole declaration, might have had to pay 
the coſts of two actions; in one action, without a certif- 
cate; and in the other with a certificate; whereas here he 
will, upon our conſtruction, only pay the coſts of one acti. 


Com. Rep. on ; and he cited the reaſoning of the Court in the caſe of 


19, 20 


[+54] 


Lately v. Fry, as applicable to this point. 

There being a ſpoliation in this caſe, upon which the party 
might have brought his ſeparate action, and have recovered 
full coſts without a certificate, I am of opinion that the 
plaintiff is entitled to full coſts. Rule, for ſetting aſide the 
taxation of full coſts for the plaintiff, diſcharged. 


It has been reſolved in the Court of King's Bench, that 


there ſhall be no more coſts than damages, (ſhould the lat. 


ter be found under forty ſhillings) without a certificate, in 


an action of aſſault and battery, and for tearing or injuring 
the plainti fs clothes, if the tearing or other injury, be charg- 


ed in the declaration, or found by the jury, to have been in 


conſequence of the beating. But the reaſoning and principles, 
on which the Court of King's Bench grounded the deciſions 


Poſt. 55, $6 alluded to, ( Hampſon v. Abend and Citterill v. Tolly) fur- 


lafra. 


niſn a ſtrong inference, that that Court would deem a certi- 
ficate not requiſite to give a title to full coſts, on a general 
verdict for the plaintiff, where, in ſuch an action, the tearing 
or damaging the clothes is laid in the declaration as a diſtind 
and ſubſtantive faft, and not as a conſequence of the beating 
even though ſuch charge ſhould be contained in the ſame 
count with the injury to the plaintiſt's perſon. The caſe of 
Carruthers v. Lamb, determined by the Common Pleas, 
muſt have been decided on the ſame diſtinction. But in 
two modern determinations, that Court appear to have con- 
tradicted this doctrine; at leaſt, in a very great degree. The 
following are the caſes of the reſpective courts on the ſub- 
jet. | | 
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In an ation of treſpaſs, for an aſſault, battery, and tear- Carrathers 


ivided 

1 been ¶ ing and ſpoiling the clothes of the plaintiff, with which he was c. . M. 

to pay Wl then clothed, a general verdict was found for the tplaintiff, , [ 1551 | 
ertih- WW damages one penny. And though the judge had not cer- — 120. | 
ere he tified that an aſſault and battery were proved, it was holden digs | 


e aQti- by the judges in the treaſury, that the plaintiff ſhould 18. 
caſe of have full coſts. And it was faid, that this was not 
a caſe within the ſtatute 22 and 23 Car. 2. becauſe the tear- 
party I ing the clothes, which was joined with the aſſault and bat- 
overed 8 tery, was founded on an injury to the property of n plain- 
hat the tiff, for whom there was a general verdict. 
ide the A ſimilar queſtion aroſe, in a ſubſequent caſe, in the Court ge. 
of King's Bench; which was as follows; in an action of 2 B. 
h, that I treſpaſs, the plaintiff declared in the ſame count, that the G. 2 OE 
the lat. ¶ defendant made an aſſault on him and beat him, and then 3%Y- 50. 
cate, in W and there puſhed him down on the ground, the ſaid ground N. P. 329. 
injuring Wl being covered with water, and thereby wetting and ſpoiling 
> charg- ¶ his coat, whereby he became ſick and weak, &c. A general 
been i W verdict was found for the plaintiff with twenty ſhillings da- 
nciples, I mages, and there was no certificate of the ſufficient proof of 
leciſion {Wa battery. The ſole queſtion was, whether the plaintiff had 
lly) fur- Wor had not, under the above circumſtances, a right to full 
a certi- coſts ? and the Court held that he had not, becauſe the wet- 
general ting of the clothes was not a diſtinct thing from the aſſault, 


e tearing Nut laid as a conſequence of it; it was an injury ariſing from 


a diſtin! Ithe original cauſe of action. 
beating; And by Lee, Chief Juſtice.— The damaging of the clothes 


the ſame 
e Caſe of 
n Pleas, 

But in 
jave con- 
ree. The 
the ſub- 


s charged in this declaration, as a conſequence of the aſſault 

and battery, and cannot be ſo ſeparated therefrom, as to 

ke it an independent injury to a perſonal chattel. And 
DENISON, Juſtice, ſaid, the word thereby means the ſame 

as the words fer quod, and it has been frequently holden, , +50] 
at a plaintiff in an action of treſpaſs is not entitled to full 

oſts for an injury to a perſonal chattel laid with a per quod, 

aleſs damages are found to the amount of ey ſhillings, or 


there 


Cotter U v. 
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there be a certificate. If it had been alledged that the defen- 


dant threw water upon the plaintiff 's clothes, and that the 
clothes were thereby damaged, the plaintiff would have been 
entitled to full coſts ; becauſe the throwing of water upon 
the clothes would, in that caſe, have been an Ea 
injury to a perſonal chattel. 

In the following caſe Mr. Juſtice Dena opinion 
that the declaration was ſufficient to carry full coſts, if the 
plaintiff had obtained a general verdict, becauſe, he ſaid, 
the tearing, &c. was laid therein as a ſubſtantive fact; 
but the jury having expreſsly found the tearing to be merely 
conſequential to the beating; the Court refuſed more coſts 
than damages. 


In this caſe, which was an action of aſſault and 9 


Telly B. R. wherein the declaration, after ſtating the aſſault, ſtated in 
P. 27- G3: the ſame count, that the defendant then and there tore, rent, 


Term Rep. 
655. 


[+57] 


&c. the clothes of the plaintiff, the jury found a verdi& for 
the plaintiff with one ſhilling damages; and they alſo found, 
upon being aſked by Grose, Juſtice, that the clothes were 
torn in conſequence of the beating. It was moved that the maſ- 
ter might tax the plaintiff his coſts, and the diſtinction, as 
laid down in the caſe of Hampſon v. Alſbead, between laying 
the tearing of the clothes as a conſequence of the beating, and 
as a ſubſtantive allegation, on a general verdict for the 
+plaintiff, was ſtated at the bar; and it was ſaid, that, in this 
caſe, the treſpaſs muſt be conſidered as a ſubſtantive charge, 
becauſe it was ſo laid; and the finding of the jury did not 
vary the caſe, becauſe they had no right to find the fact in 


different manner from that in which it was laid;' and if they 


had intended to acquit the defendant of that part of the 
charge, they ſhould have found not guilty as to that part 

ASHURST, Juſtice.— The rule is, that wherever the 
tearing the plaintiff's clothes is merely conſequential to the 
beating, the plaintiff is not entitled to more coſts than da- 


mages, unleſs the jury find to the amount of forty ſhillings 
| damages 
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damages. Now, here it is expreſsly found that the tearing 
was in conſequence of the beating ; therefore the plaintiff is 
not entitled to his coſts. 

' BULLER, Juſtice.— The declaration in this caſe is 
ſufficient to carry the coſts, becauſe the tearing, &c. is laid 
2s a ſubſtantive fact. But the plaintiff muſt recover ſecundum 
allegata et probata. If the jury had found the truth of the 
allegation, the plaintiff would have been entitled to his full 
coſts : but they have negatived that part of the count, be- 
cauſe they have found the tearing to have been in conſequence 
of the beating, and the Court are bound by that finding ; 
though it would have been more correct if they had found 
the defendant not guilty as to that part. 

GROSE, Juſtice. l left it to the jury to conſider whether 
the tearing was in conſequence of the beating, who found 
that it was. It was then left to the defendant's counſel to en- [t DE 
dorſe the paſtea in ſuch a manner, as to exclude the plaintiff 


from having his coſts. Rule refuſed. 


The Court of Common Pleas, in the two ſubſequent de- 
ciſions, appear to have differed from the Court of King's 
Bench with r-ipect to what ſhall be deemed, in an action of 
aſſault and battery, a ſufficient mode of laying or ſtating a 
damage or injury to the plaintiff's clothes, as a diſtinct and 


| ſubſtantive allegation, in the declaration; ſo as to carry full 


coſts, without a certificate, on a general verdi& for the 
plaintiff and damages under forty ſhillings. | 1 
Thus, in an action of aſſault and battery, wherein the de- 2 


Jackſon, C. 
claration ſtated, that the defendant ſtruck the plaintiff many Þ: = 2 
violent blows, & and flung and threw a large quantity of wa- | Phang Rep. 


© ter upon and over the plaintiff, and then and there not 95* 
* only wetted him, and put him in danger of catching cold, 
* but ſpoiled his clothes,” &c. jury found for the plaintiff, 


with under forty ſhillings damages, and the judge granted no 
certificate. Motion to tax the plaintiff his full coſts. 


Lon p LoucusorouGH, ſaid, there was much perplexity 
in motions of this ſort, but the ſenſe ſeemed to him to be, 


that 


— . ce IE ren = Ree mg 1 74% Es 
— 
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that where the jury do not find forty ſhillings damages, 
there ſhould be no more coſts than damages. And Goury, 
Juſtice, obſerved, that the throwing the water, and then and 
there ſpoiling the clothes, tied the whole count and com. 


plaint together. And the rule was refuſed. 


Meares v. 
Greenaway 


(+59] 


G. 3 Bl. 
Jem Rep. 
291. 


L or value to him the ſaid plaintiff.” There were two more 


had granted no certificate of the proof of an aſſault and bat- 


ſonal chattels of the plaintiff, and a general verdict found. 


Again, in an action of treſpaſs, for an aſſault and battery, 
the firſt count in the declaration, after ſtating, in the uſui 
manner, the aſſault and battery upon the plaintiff, proceeded 


C. B. N. zo thus.—* And the ſaid defendant then and there tore, rent, 


ce ſpoiled, damaged and deſtroyed the clothes and wearing ap- 
« parel of the ſaid plaintiff, to wit, two coats, two warſtcoatz 
ce one pair of breeches, one hat, one wig, &c. &c. (particu- 
« Jarizing the different articles of dreſs) wherewith he wa; 
« then and there clothed, and which he then and there had un 
4 the value of twenty pounds, ſo that they became of no iſ 


counts, which only differed from this, in omitting the ſpoil- 
ing of the clothes. The defendant pleaded the general iſſue, 
and, at the trial, a verdict was found for the plaintiff, with 
five ſhillings damages; but the judge did not certify. The 
prothonotary having allowed full coſts to the plaintiff, 2 
rule was obtained to ſhew cauſe why he ſhould not review 
his taxation. 

On ſhewing cauſe .. the EE it was inſiſted, that 
the plaintiff in the preſent caſe, was entitled to full coſts, a. 
though the damages were under forty ſhillings, and the judge 


tery, becauſe an injury was charged to be done to the per- 


The defendant might have had a finding which would ne- 

gative that charge; the plaintiff could only have a gener! 
verdict: itmuſt now, therefore, be taken, that the defendan! 
was proved to have done the injury with which he wa 


charged. Att is a diſtin ſublantve allegation, though not 
contains 
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contained in ſeparate counts. And, in ſupport of this doc- 


trine, were Cited the caſes of T hompſon v. Berry, 1 Str. 551. 


[+60] 


Arnold v. Thompſon, Barnes, 1 19. Caruthers v. Lamb, Hanp-; 25 545 
fon. v. Adſhead, and Mr. Fuftice BULLER's op in G- 


terill v. Tally. 


On the other ſide, in ſupport of the rule, it was ſaid, that 
there was no authority to ſhew that, on a declaration framed 


like the preſent, the tearing would entitle the plaintiff to 


full coſts; it ſtatcs the clothes to have been on the back of 
the plaintiff; the tearing of them was, therefore, of itſelf a a 


battery, or, at leaſt, was neceſſarily preceded by a battery, 
ſince the plaintiff had the clothes on. The judge might 


therefore have certified an actual battery Inicio 


proved. N | 

Lorbp Lou chnO OUR. —There is no doubt in this 
caſe, that the ſame queſtion might have been left to the jury, 
which my brother GROsE aſked them in the caſe of Cit. 
terill, v. Tally, namely, whether the tearing the clothes 
were part of the ſame act for which they gave five ſhillings 
damages? if they had anſwered that it was ſo, there would 
have been no queſtion. But it is the ſame thing, if it appear 
on the face of the declaration ; which, after ſtating the beat- 
ing goes on to ſtate, that the clothes of the plaintiff were 
ſpoiled, and then ſpecifies each particular article, his coat, 
waiſtcoat, hat, wig, ſhoes, ſtockings, &c. Now l can only 
conceive one caſe in which, by any reaſonable probability, 


theſe acts can be conſidered as wholly diſtinct; and that is 


by ſuppoſing that the defendant had firſt beat the plaintiff, 


then ſtripped him ſtark naked, and ſpoiled his clothes. But _ 


it is evident that one act was in conſequence of the other; 
and the law is not to be evaded by a device in pleading. 
GouLD, Fu/tice.—There are two courſes marked out for 
Judges in caſes of this kind, one by the ſtatute 43 Elix. the 
other by 22 and 23 Car. 2. The firſt, and beſt determina- 


161] 


tion is in 3 Keble, but that has been open to a great deal of Senb 


| a | Brown v. 
E lube THIS, B, 


R. P. 24 
Car. 2. 
3 Keb. 31. 


(a) Wal- 


ker's e, 4 
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ſubtle reaſoning and diſtinction. Yet, I think that the beſt 


conſtruction, which beſt anſwers the end of the legiſlature, 
and puts a ſtop to all frivolous actions, by reſtraining more 
cofts than damages from being allowed, exeept in the caſes 
ſpecified. If therefore the declaration ſtates the tearing of 
the clothes to be done at the ſame time with the beating, the 


Court will conſtrue it ſo as to accompliſh the object of the 


ſtatute, and will hold the tearing to be part of the ſame act, 
and a conſequence of the battery. It was well determined 
in the caſe in (a) 4 Co. that the words adtunc et ibidem, 


Co. 41. b. united and coupled all together. 


L 462 ] 


HE ATH, Juſtice, —of the fame opinion. Whatever dif- 


ference of conſtrudion there was formerly on the ſtatute of 


Car. 2. it is now ſettled, that it muſt either appear on the 
face of the declaration, or be found by the jury, that the 
tearing the clothes is a conſequence of the beating. But 
after a general verdict it is to be intended that it was fo 
found ; and this may be without violence to the caſes de- 
termined in the King's Bench, 


Wirsox, Fu/tice,—of the ſame opinion, that there ſhould. 


not be full coſts. The caſes reſt on the form of the declara- 
tion. lf in an action of this kind, the party chooſes to 
forego the tort to his perſon, and goes only for the injury to 
his clothes, he would have his full coſts. But if he will com- 


bine both together in one count, the caſe is within the ſta- 


tute Car. 2, becauſe the principal injury is the battery; and 
the judge may certify. Rule abſolute. | 

It ſhould ſeem, from theſe reſolutions, that, in 3 
ſhape an injury, or damage to the plaintiff's clothes, where- 
with he was attired, be charged in the declaration in an ac- 


tion of aſſault and battery, the plaintiff will, in no eaſe, in 


the Court of Common Pleas, be entitled to full coſts on a 
general verdict in his favour, if the damages are found under 
forty ſhillings, and the judge have omitted to certify that an 
aſſault and battery were ſufficiently proved; at leaſt where 
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the injury to the clothes is charged in the ſame count with the 

injury to the perſon of the plaintiff, and to have been com- 

mitted at the ſame time and place, | | 
Although ſome doubt appears to have been entertained } Keb. 349. 


Richards v. 


upon the point formerly, yet it ſeems now clearly agreed, Turuer, C. 
that no certificate is requiſite to entitle the plaintiff to full -BY 1 4 
coſts, however ſmall the damages may be, where the defen- 330. 

dant pleads a juſtification in an action of aſſault and battery, 

which is found againſt him. For ſuch juſtification admits 

the battery, and is therefore equivalent to a certificate of the 

proof of that fact. But if the defendant juſtify, and there- 

upon the plaintiff make a new aſſignment, to which the de- 

fendant pleads the general iſſue, the plaintiff will have no 

more coſts than damages without a certificate. [ +63 ] 
Iln the caſe of Maſber v. Smith, it was agreed, that as the + Banach, 
ever it is pleaded and found for the plaintiff, there ſhall be 4 _ 
full coſts without a certificate, 332, pl. 38. 
In Waſber v. Smith, which was an a of aſſault and Waſher v. 


battery, the defendant pleaded molliter manus impoſuit upon wife. BR. 


the plaintiff, to turn him out of the defendant's garden. The N 6 G. a. 


Barnatd, 
plaintiff obtained a verdict, damages under forty ſhillings, K. B. 185, 


but the judge did not certify. It was inſiſted for the plain- 2 Kel . 
tiff, that a certificate ſrom the judge was, in this caſe, un- 
neceſſary, ſince the defendant's plea amounted to an admiſ- 
ſion of the aſſault and battery. On the other ſide, it was 
ſaid, that there is no occaſion for a certificate, where jor 
aſſault demeſne is pleaded, becauſs that confeſſes the battery, 
but here the battery is denied, and the ſpecial pleadings go 


only to the aſſault. LEE, Juſtice, inclined to be of this latter 
opinion, and doubted whether the battery was confeſſed in 


this caſe; but the Chief Fuſtice (Lord Raymond), and 
PAGE, Juſtice, inclined to be of a different opinion, and 
Mr. Juſtice PAGE faid, that he remembered that Lord 
HoLT would allow a ſmart beating to be admitted on this 

e Ez. | plea. 


Rep. 391. 
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plea. The point, however, was adjourned, and does notap- 
pear to have been ever decided. 

But, if the defendant juſtify the aſault uy, the plaintiff 
cannot have full coſts without a certificate, fhould the da- 
mages be found under forty ſhillings. 

Thus, in an action of treſpaſs for an aſſault and inlay 
Ithe defendant pleaded the general iſſue to the whole, anda 


R. T. 29 G. plea of juſtification as to the aſſault only. Replication de in- 
3. 3 Term. 


' juria ſud propria, &e. And, on the trial, a verdict was en- 
tered for the plaintiff, with damages one ſhilling, and coſts 
forty ſhillings. A rule was obtained to ſhew cauſe why the 
forty ſhillings coſts ſhould not be reduced to one ſhilling, 
On ſhewing cauſe, it was admitted that the jury had not 
really found forty ſhillings coſts, but that the entry was made 
by the officer by miſtake. So that the only queſtion was, 
whether the plaintiff was entitled to any more coſts than 
damages ? 

By the Court. This queſtion muſt be determined by the 


ſtatute 22 and 23 Car. 2. c. g. which enacts that, in actions 


of treſpaſs, aſſault, and battery, wherein the judge ſhall not 
certify that an aſſault and battery were proved, in caſe the 
jury ſhall find the damages to be under forty ſhillings, the 
plaintiff ſhall recover no more coſts than damages. It is true, 
that if a plea of juſtification extend to the battery, as well as 
the aſſault, it has been held that no certificate is neceſſary, 
the juſtification being tantamount to it. But here the battery 
is not juſtified; neither is there any certificate that a battery 
was proved; therefore this caſe falls within the meaning of 
the ſtatute of Car. 2. and the plaintiff is entitled to no more 


coſts than damages. 
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Of Cofts in Actions of Treſpaſs, under the Statute 22 and 


23 Car. 2. c. q. 
We come now to conſider the caſes which have been 


agitated upon the other diviſion of the ſtatute, relative to 
actions f of treſpaſs, where the freehold or title of land either 


actually was, or might have come in queſtion. The obſer- 465 ] 


vation, made by Lord MAnsFIELÞ, in Clegg v. Molyneux, 


that there is a puzzle and perplexity in the caſes upon this Doug. 780. 


part of the ſtatute of Car. 2, and a jumble in the reports, ap- 
pears to be fully warranted by the fact. Theſe caſes are of 
an infinite variety; and the determinations, in many of them, 
are grounded upon, and ſupported by ſuch ſubtle and refined 


diſtinctions and reaſonings, as perhaps render it ſometimes a 


difficult taſæ to form a deciſive opinion upon queſtions on 


this point, that have, more than once, been the ſubjects of 
| judicial diſquiſition. An attempt, however ſucceſsful, will 
be made to methodize and arrange thoſe deciſions. 


It hath been obſerved, in a preceding part of this ſection, 


| that, notwithſtanding the words © other perſonal actions, 
made uſe of in the ſtatute of Car. 2, the conſtruction put 
upon that act of parliament, hath extended it only to actions 

of treſpaſs guare clauſum fregit, that is, to actions where the 


freehold, or title of the land may by preſumption or poſſi- 


dility come in queſtion. Hence, in caſes where ſuch free- 


hold or title in an action of treſpaſs quare clauſum fregit, 
night come in queſtion, the plaintiff will be entitled to no 
more coſts than 3 if the latter are not found by the 


verdict 


14 
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verdict to the amount of forty ſhillings, unleſs the judge, at 
the trial of the cauſe, ſhall certify, purſuant to the ſtatute, 
FR. that ſuch frechold or title was chiefly in queſtion. 
non. C. 
CBT. Thus, in an action of treſpaſs guare clauſum fregit, and 
gs 1 putting ſtakes upon the plaintiff's ground, it was holden, 
48. that there ſhould be no more coſts than damages, without 
1 a certificate. Nor, in treſpaſs for breaking his cloſe, and 
my 5 cutting his rails, for they are fixed to the freehold. 
eee So, in an action of treſpaſs, wherein the declaration ſug- 
v. Long T. geſted ſeveral treſpaſſes, and among others, the turning up 


oof pm e the ſoil with ploughs, &c, it was reſolved, on a verdict for | 


P. 2.5. P. the plaintiff with under forty ſhillings damages, and n no cer- | 
Hazeltine - | 
v. Kirkh, tificate, that there ſhould not be full coſts, 
P. 2. G. 2. Ibid. 3. Vide Reynolds v. Oſborn 5 Mod. 74. which was treſpaſs for break- | 
inghiscloſe, and breaking the ſoil, and the point adjourned; and a caſe cited by Ro- ! 
kerby, J. ſemb. cont. et vide 5 Mod. 316. contra. arg. : 
Butler v. So in treſpaſs, inter alia, for breaking the plaintiff's lock 
Leu upon his gate, the Court denied more coſts than damages, 


7 _ | becauſe the judge had not ertified; and they ſaid if it had 


198. it was been for taking away the lock, full coſts might have been 


9 po given; but, by PowELL, J. this ſeems to be laid as a treſ- 


ſor the paſs in order to try the title. 


locks were | 
fixed to the poſts, and the poſts to the freehold. S. C. 6. Vin. Abr. 357 Marg.cites Lane 

v. Brown, I. 12 Anne. 20 
Michel v. 99» where the verdict found the defendant gullty of trel- 1 
— In paſſing with cattle, and of breaking and proſtrating the . 
Bank. 167. hedges and fences of the plaintiff, and a penny damages, coſts 

owe 470. de increments were refuſed, there being no certificate. is 
Bill v. The fame point was ruled accordingly, where an aCtion of hi 
3 C. treſpaſs was brought for breaking and entering the plaintift's Fi 


” S. cloſe, and cutting down, lopping, and ſpoiling trees there th 
_> growing, and the plaintiff recovered a verdict, and two- be 
and Yard, Pence damages. | ap 
C. B. 2 Com. Dig. 545. Dn ; 
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8 in treſpaſs for breaking and entering a houſe, [+67] 


breaking down the window- ſhutters, and breaking to pieces — my 


and ſpoiling the bolt belonging to the window-ſhutters, the B. T.3.G.r. 
plaintiff, having obtained a verdi& with only one ſhilling 4 — "x 
damages, was allowed no more coſts than damages, as the PraQ. Reg. 


judge had not certified, ws _ 


| ; Nicholls, C. 
B. M. 10 G. 1. 1 Str. 577. 8. C. Gilb. Eq. Rep. 197. Cal. Pe. SE an p. 49. 


Higgins v. Jennings, B. R. M. 13 G. 1. 2 Ld, Raym. 1444. 

So, in an action of treſpaſs quare clauſum fregit, and 
erecting a wall upon the plaintiff's ground, by the opinion of 
Lord Chisf Fuſtice RaymonD, and REeynoLDs, Juice, 
there ought to be no more coſts than damages, except the 


damages amount to forty ſhillings, without a certificate. 


The ſame point reſolved, where, in treſpaſs for breaking I aver v 


his cloſe, and grazing the herbage with cattle, and ſubvert- Hobbs B 


ing the ſoil with ploughs, digging therein, and obſtructing — M. at 


his watercourſe, by which his cloſe was overflowed, there e Cath. 224. 


was a verdict for plaintiff and two-pence damages. 


So, in another caſe, where, in an action of treſpaſs for Blachley v. 


breaking the plaintiff's cloſe, and cutting down his corn there * aW. 
3. 


growing, and taking and carrying the ſame away, the defen- ls 193. 
dant was found guilty only of the cutting the corn, and 7 666. 5 


not guilty of the carrying it away, the Court ſtrongly inclin- 399. 5Mod. 
ed to be of opinion, that the plaintiff ſhould not have full nay fo 


coſts, there being I no certificate z ; but the queſtion was - bees Foray 
0 
adjourned. Lately _ 


The plaintiff declared in treſpaſs for breaking ad enter- a PEPE 
ry v 


ing his cloſe with cattle, and bruizing, preſſing, and ſpoiling Dormer Nl. 


his apples there found, and obtained a verdict with ſmall da- 2,97. 
+mages, under the ſum of forty ſhillings; and it was ruled 

that, ſince the judge had granted no certificate, there could 
be no more coſts than damages; and by the Court, the 
apples, for ought that appears to the contrary on the face of 
the cle might be growing, though ſtated to be there 


[ 108 ] 


80, 


Dixie Bart. 
v. Somet- 

feld H 6 
G. 2. Caſ. 
. 

86. 


Tomlinſon 
v. White, 
Pp. $09. s. 


Barnes 121. 
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117. 
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So, where, in an action of treſpaſs, the declaration was 
for breaking his cloſe, and with pick-axes, &c. digging up 
and ſubverting the ſoil, and breaking, proſtrating, and de- 
ſtroying his pales, rails, and gates there fixed and erected, to 
the value, &c. a certificate was holden requiſite to entitle 
the plaintiff to full coſts, the damages being under forty 
ſhillings ; for the freehold might have come in queſtion. 

Again, in an aCtion of treſpaſs, for breaking and entering 


plaintiff's houſe, and breaking his cellar-door, the injury | 
found for the plaintiff as to breaking the door, damages ſix- 


pence, and the reſidue for the defendant ; for want of a cer- 
tificate the plaintiff was allowed no more coſts than damages, 
becauſe the door was fixed to the freehold, and no perſonal 
chattel, and conſequently the title to che freehold might have 


come in queſtion. 


Blunt v. 
Mither C. 
B. M. 

12 G. 1. 


1 Str. 645. 
8 C | 


cited Gilb. 
Eq. Rep. 
197. 


[ + 69] 


So, in treſpaſs for breaking and entering the plaintifs 
houſe, and keeping him out of the uſe of the houſe, with a 
continuands for a month, whereby the plaintiff was put to 
great expences to regain the poſſeſſion, and in the mean 


time loſt the profit and uſe of it, the plaintiff ſhall only have 
the ſame coſts as damages, in caſe the damages are found 


+under forty ſhiilings, and the judge have omitted to certify, 
for this is a plain treſpaſs guare clauſum fregit, and the per 
gued only aggravaty,n; the title might have been in 


_ queſtion. 


Appleton v. 
Smith, B. 
R. H. 2 G. 
3. 3. Burr. 
1282. 


In a ſubſequent caſe the queſtion was, whether the plain- 
tiff ſhould have full co/ts, or no more caſts than damages, 
under the following circumſtances; this was an action of 
treſpaſs vi et arms, for breaking and entering the plaintiff's 
dwelling houſe, and there making a great noiſe, affray, and 
diſturbance, and continuing it for two hours, and until the 


plaintiff and his father, Richard Appleton the elder, and one 


Ghrifiapher Atkins were compelled and obliged to give, and 
did give the deſendant their promiſſory note for 6/. 175. pay- 
able to him the faid defendant, The jury found for the 


plaintiff, 
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FE plaintiff, and gave him @ guinea damages, but there was no 
1 de- cetificate from the judge that the freehold or title was in 
d, to queſtion. 
"title Lorp MANSFIELD. kia cafe 3 upon the words, 
forty iſ « and until the plaintiff, &c. were compelled, &c. ;”” which 
| words are barcly an aggravation of the defendant's continu- | 
ering ing in the houſe; and nothing more. On the fir/ words, 
njury | | (viz. © breaking and entering the houſs,”) the freehold 
6 "Y night have come in queſtion. 
. Ma. Justice Dxxisox concurred that Fn are only words 
ages, of aggravation; which need not even be anſwered in a plea. 
ape The Court (abſente FOSTER, Juſtice) directed the maſter | 
8 to tax the coſts at a guinea only, 


| | From the above caſes it is abundantly id that a C70 
I certificate from the judge, who tried the cauſe, that the free- 
hold or title to the land mentioned in the declaration was in 


wk queſtion, is abſolutely neceſſary t ſti 
put to coſts, in all actions . wy 3 ch „ 

uu the damages found do Sin e t 3 OY 
Y Rave the freehold or title, for hi t to forty ſhillings) where 
a — bs " RAMA me Fo that appears to the con- 
certify, dk ns 3 * wu ſubject of litigation ; 
he er feed io lber 4 — 2 . ons - ſomething 
„ n 33 m_ 1 aid m_ as 

: to the freehold or land. A 

_ Hence alfo, as the operati of 
amaze", | caſes where it is & peration of the nee is confloed 0 3 
ha of practicable for the judge to certify the title N. a7, 
Antiff's —_ Fame: " dex it is eee that if it appear, from 5. — 2 
ray, and er . js —_ or : e nature of the cauſe, to be 
until the I of land, could b 1 = - _ - 5 i 
5 No eee 1 * Fa e plaintiff is entitled to full 
ive, and MG eee 6 GAINagES may be; that not being a 
1 = in the ſtatute of 22 and 23 Car. 2. * 
Le Rh a RN action upon the caſe, by a commoner againſt Þ Parrck. C. 
plaintiſt, urning his ſheep upon the common, ſo that =_ = - 


th 
e ic plaintiff could not enjoy his right of common in tam 3 Free 
214. S. C. 
aniplo, 2 Med. 141 
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ampls, &c. the plaintiff obtained a verdict with ten ſhillings 
damages; this was reſolved not to be a caſe within tae ita- 


tute of Car. 2, ſince by no poſſibility could the title of the 


land comein queſtion, and the plaintiff was allowed full coſts, 
by +the opinions of Nox TH, Chief Fuftice, and W YyNDHAM 
and SCR0GGs, Fu/tices, againſt that of ATKINS, Juſtice; who 
thought the caſe within the ſtatute ; for although, he ſaid, the 


title of the land could not come in queſtion, yet common 


is concerning land, and a man may have freehold in it. 


Lord Dacre So where the plaintiff declared, in an action of treſpaſ;, 


v. —_ SF 


B. P. 17 G. 
2. Blacl . 
1131. 


for breaking and entering his free warren in Aveley in the 
county of Eſſex, and chang; hunting, and killing divers 
foxes, hares, conies partridges, and pheaſants of the plaintif 
and taking away other his goods and chattels. Plea, not 


guilty. On the trial the defendant was found guilty of 


11721 


breaking and entering the free warren of the plaintiff, and 


chaſing and hunting one hare, damages, ſix-pence, and not 


guilty as to the reſidue, . | 
A motion was made that the prothonotary might tax 
ſull coſts for the plaintiff. For which purpoſe it was alledg- 


ed that this was not a caſe within the ſtatute of Car. 2, be- 


cauſe here there could not poſſibly be any queſtion relating 
to the /and, but merely to the franchiſe of free warren. 
For the defendant it was inſiſted, that it was poſſible the 
freehold or title to the land might be ſo interwoven with th: 
title to the free warren, that both might come in queſtion. 
And where the freehold might come in queſtion, but did not, 
and the damages are under forty ſhillings, there ſhall be n0 
more coſts than damages. 

GouLD, Fuftice.—l think the àct of parliament is con- 
fined to ſuch actions of treſpaſs, where the ſoil or land i 
mentioned in the declaration as the ſubject of the treſpals 
complained of. The right of free warren was not in the 
contemplation of the legiſlature. 
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BLACKSTONE, Fuſtice —Of the ſame opinion. In ae- 
tions inſtituted merely for breaking free warren, it is im- 
poſſible the title of the /i can ever come in queſtion ; for | 
though both may concur in one perſon, yet the title ro the 
free warren is always collateral to that of the land; for a 
man may have free warren in alieno ſolv9, Beſides the hare 


ſo hunted was the perſonal property of the owner of the free 


warren; and if any injury be done to perſonal property, that 
will take it out of the ſtatute, and entitle the plaintiff to full 
colts. | = | 

NakEs, 7u/tice, Of the fame opinion, De Grey, 
Chief Fuſtice, abſent. Rule abſolute for taxing the plain- 
tiff full coſts, | | 1 

So in an action of treſpaſs, vi et armis, (a) for breaking, (Smith v. 
throwing down, overturning, and ſpoiling the ſtalls of the 3 


plaintiff erected in the market- place of H.—(6) for taking „ * 
487. iN. 


away two of the plaintiff's ſheep ;—(<c) for chaſing, driving 100. 


and wounding his ſheep, per guod ſome died, and others 9 aa 


were damnified ; and alſo for taking and carrying away one ( Of- 


hog of the plaintiff's, where the jury found the defendant Holden, 
guilty of all but the taking and carrying away of the hog, of ee 52 | 
which they found him not guilty Cd, for chaſing his cow „ 
and his domeſtic fowls, viz. hens, geeſe, &c. with dogs, Füs. _ 
which dogs were uſed to bite tame fowl, by whoſe biting 3 


they were killed ;—(e) for chaſing his ſheep, and that he Whiſtler. 


(the defendant} fad ca ignota ess abduxit et elangavit 7 (+731 
for puſhing the tap out of a barre}, by means whereof the beer S. C. 2.7 
was ſpilt (g) for breaking a warer-pail ; (Y) for killing _ 155 
a gooſe ;—(7) for taking the plaintiff's horſe and ſending (e) Coie- 5 
and conveying him from H. to G. z in actions of debt, af- —_ 
ſump/it, trover, treſpaſs de bonis aſportatis, ( of gens not fixed Ca. ch. 225. 
12 th Boll 4-3 ; | : „ 
e frecholi and, in ſhort, in all other perſonal actions «. Bol ing, 


whatſoever, (except actions of ſlander and aſſault and bat- Cl. Pr. C. 
. , 24. 

tery, which have been already treated of at large) where, (g Parke v. 

from the nature of things, it 1s impoſkble that the freehold OR N 


or Black- 
be yu. v. 
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| ey, cit. or title ſhould, or could have been in queſtion, — the plain- 


LA. | y 
6 Ms tiff is not precluded from recovering full coſts, in any ſhape, 


= 2 6 by the operation of the ſtatute of Car. 2, if he recover any 
25. damages, howſoe ver ſmal! the amount may be. However, 
an: although a plaintiff's right to full coſts, is not in the preced- 


ing caſes, affected, in any manner, by the ſtatute of Cr. 2. 
ſuch right is not indefeaſible; ſince, we may remember, that, 
in all perſonal actions, not being for any battery, nor any 
title land, nor (now) for ſlaudercus words, a judge has it 
in his power, where the damages are under forty ſhillings, 


to obſtruct full coſts, if he conceive the action to be ex- 


tremely frivolous and vexatious, by certifying upou the ea, 
in purſuance of the ſtatute 43 Eliz. c. 6.—that the damages 
to be recovered do not exceed forty ſhillings. 

OTE Upon the ſame principle, a plaintiff ſhall have ful! coſts 


| Rep. 196. in an action of treſpaſs quare clauſum fregit, - wherein the 
Bunb. 208. 
Gilb. H. C. 


queſtion, and another charges an injury to, or aſportavit of 
+2 perſonal chattel, where the freehold or title could not poſ- 
ſibly be in queſtion ;—ſhould a general verdict with entire 
damages be found for him; though there be neither a certi- 
hcate from the judge, nor damages to the amount of forty 
ſhillings. And the reaſon is, that there being a general ver- 
dict, ſome of the damages muſt be proportioned and applied 
to the ſecond count, which is grounded upon an injury to 
mere perſonalty, utterly unconneQed with, and independent 
of any queſtion relative to the freehold or title, and conſe- 
quently, upon that count, it was impoſſible for the judge to 
grant the certificate preſcribed by the ſtatute of 22 and 23 

og” NS | | 
DST Thus, in an action of treſgaſs for breaking his cloſe, and 
"2 imprunding his cattle, the plaintiff having, upon not guilty 
Car, "i pleaded, obtained a general verdi& with under forty ſhil- 
' 35 lings damages, it was holden that he was entitled to full coſts; 


174 


the 


declaration contains ſeveral counts, one of which relates to 
P. 263. a treſpaſs upon land, in which the title might have come in 
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the defendant being found guilty of the whole declaration, 


one of the counts whereof was for his impounding off the 
plaintiffs cattle. | 

And again, in an action of treſpaſs, wherein the declara- Koight!y v. 
tion contained one count for a treſpaſs upon land, and another 5 H, mw 
for taking and carrying away a hog, upon a general verdict, & 8 
with damages under forty ſhillings, the plaintiff was allow- Na. 39. 
ed full coſts without a certificate. And the ſame princ iple * Bull. 
attaches, in ſome caſes, where an aſportavit of property is 8: IS 
joined in the — 
f ſanie count with a treſpaſs upon land, and a ge- P. 263. 
neral verdict is found for the plaintiff. But ſome contrariety 
and confuſion prevail in the caſes on this ſubject, not onl 
with reſpect to what is, or is not, but likewiſe with 4 151 

0 with reſpect 

to the ſubject matter of ſuch an aſportation as will, when 
contained in one and the fame count with a treſpaſs upon 
land, entitle a plaintiff to full coſts, on a general verdict in 
his favour, however trifling the damages may be, without 
a certificate. 

In an action of treſpaſs quare clauſum fregit, and digging 3 Ann 8 
up and carrying away of his trees, it appeared in evidence w. 2 M. 2 
that the defendant had entered into the plaintiff's cloſe, al n 
dug up ſeveral roots of his trees, and removed them about 
two yards from the place where they were dug up, to a 
different part of the ſame ground. The jury gave damages 
under forty ſhillings, and the judge did not certify. It 
was reſolved by POLLEXFEN, Chref Juſtice, and RokEBx, 


Juſtice, (againſt the opinion of VENTRIS, Fuſtice,) that 


the plaintiff ſhould have full coſts, becauſe the roots were 


carried from the place where they were dug, though not re- 
moved entirely from off the ground. 


And in one report of the caſe of Blachley v. Fry, which skin. 666. 


vas treſpaſs for breaking his cloſe, and cutting and taking 8. C. of 


Blachley v. 


May his corn, and the defendant found guilty of the whole Fry, rep. in- 
treſpaſs, but carrying away the corn, as to which he was , 193. 


equi Comb. 
quitted, the Court a are made to fay, that if the defendant s Mod. 599: 
| but S. P. not 
had noticed. 


+ 
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Franklin v. 
Joliang, B. 
R HSW. 
3. Cited 1 
Str. 634. 


lution in 2 Vent. 215. 


Ann. C. P. 
. 


. Ser 678. 
8. C. G. Ih. 
d. Rep. 

193. 
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had been found guilty of carrying the corn away, though 
not from off the premiſles, the plaintiff would have been en- | 
titled to full coſts. | t 

But from the later reſolutions on this point, it ſhould 
ſſeem that an aſportation, to give a title to full coſts, ſhould 
be an abſolute and entire remzval of the property from the 
land of the owner, and not a partial conveyance of 1 it to ano- 
ther part of tae premiſſes. 

Thus, in treſpaſs for breaking and entering the plaintiffs 
cloſe, and eating his herbs, and for pulling up and throwing 
down three perches of hedge lately erected, there was a ver- 


dict found for the plaintiff, and five ſhillings damages. Mo- * 


tion for full coſts, (notwithſtanding the judge had not cer- 4 
tified) on the ground that there was an aſportation laid in I ;,,, 
the declaration, vi. pulling up and throwing down the hedge, if tion 
which could not be done without ſome aſportation; but by A 
HoLT, Chief Juſtice, and the Court, by aſportation is meant. 
a carrying quite away, and not ſuch an aſportation as this; I . 
ſo the motion was denied. 

In a ſubſequent caſe, the queſtion 1 was whether the wk 
ing dotun, tearing up and ſpoiling of five poles, erected and 
affixed in the plaintift's cloſe, amounted to an aſportation; 
and it was reſolved that theſe words imported no aſportation, 
which muſt be an entire carrying away. In ſupport of this 
doctrine the Court relied on the above caſe of Franklin v. 
Jolland, and expreſſed themſelves 23 with the reſo- 


In a late reſolution by the Court of King 0 Bench, it was 
held that, if what is laid in the declaration as an aſporta- 
vit amount to nothing more than a deſcription of the moce 
in which the injury to the land was effected, and is laid as 
part and a continuation of the ſame act, a certificate, al- 
though the plaintiff obtains a general verdict, is requiſite to 
entitle him to full coſts, except the damages ſhould be found 


to the amount of forty fillings, And the reaſoning in the 
caſe 
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caſe alluded to appears ſtrongly to affect the authority of that 


reported in (1) 2 Vent. 215, even if an abſolute afprrtation 
had exiſted there.. 5 

ln this caſe, a rule had been obtained to ſhew cauſe, why +18] 
the maſter's allocatur of the coſts taxed for the plaintiffs he” and 


ſhould not be vacated, and why he ſhould not tax the defen- Jn2her v: 
| | olyneaux 


dants their coſts on the poſtea. After argument at the bar, and another 


the caſe ſtood over during two terms for the judgment of ” - ark 


the Doug. 580. 


(1) In the caſe reported in 2 Vent. 215. Pollexfen and Rekeby, Juſtices, held that the 
removal of the roots to a diſſerent part of the premiſes, from that where they were 
dug up, amounted to a ſufficient aſportation to carry full coſts, by analogy to the caſe 
ol felony, where, they ſid, a bare removal of goods from the place in which they were 
found, with a felonious intent to ſteal them, conſtituted the crime of feiony. This no- 
tion is certainly juſt, where ſuch felonious taking and carrying away is merely of Ve 
perſonal goods of aner, no way anzexed to the freeheld for if they are things real or ſa- 
rour of the realty, larceny at the common law cannvt be committed of them. And, 
by the rules of th: common law, it was no Larceny, but a bare t:eſpaſs, to ſteal things 
adherent to the freehold, ſuch as corn, graſs, trees, and the like, or lead upon a church 
or houſe ; that is, if any of theſe things were ſevered from the freehold, and at the 
ſame time, by one and the ſame continued act, cairied off by the perſon who ſevered 
them, —becauſe under ſuch circumſtances they could not, in firitneſs, be ſaid to be the 
perſonal goods, as ſuch, of any but the perſon who committed the treſpaſs, ſince the very 
ic of taking was what turned them into perſonal goods [Vide 1 Hawk. P. C. 134 
140, 14I, 6th Ed. and 4 Bl. Comm. 229, &c.] Hence it ſhould ſeem, that eveu an cuties 
'{þortation of roots, or corn, if done at the ſame time, and as part of the ſame continueg 
att of the digging up the one, and cuttng down the other while growing, can hardly 
be ſaid to conſtitute ſuch an aprtatien of the property of another, as will entitle him to 
ſull coſts on a general verdict in an a & ion of treſpals guare cla iſum fregit, without a ccr. 
ulicate from the judge purſuant to the ſta'ute of Car. 2, where the damages are found 
inder forty ſhillings, as in ſuch caſes the freehold certainly may come in queſtion. —lf 
luch an aſportation of property adherent to the frechold, ſhall be deemed ſufficient in 
treſpaſs guare clauſum fregit, to carry full colts, on a general verdict, however ſmall the 
(mages may be, without a certificate, perhaps ne good reaſon can be aſſigned why 2 
/tdlation of that ſpecies of property, ſhould not, on a general verdict, be equally effica- 
COus in couſtituting a title to full coſts ;—which militates againſt all the authorities 
"the point. Vide ante, page 66, &c.—And perhaps it might with egyal force be con- 
tended that the digging up of tur, peat, &c. and carrying ihe ſame away amounts to 
ich an aſpertation ; but which, in Clegg v. Molynearx, was held inſullicient, without a 
Tikcate. Sed quære. 
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the Court, is being underſtood, that there was, for ſome 

time, a difference of opinion among the judges. 
Lox D MANSsFIELD now delivered the unanimous opi- 

nion of the Court, to the following effect; This is an ac- 


tion of treſpaſs guare clauſum fregit. The firſt count ſtates, 
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that thedefendant's broke and entered the cloſe of the plain- 


tiffs, and the graſs of the plaintiffs there then growing, with 
their feet, in walking, trod down, ſpoiled and conſumed, 
and dug up, and got, divers large quantities of turf, pear, 
ſods, heath, ſtones, ſoil, and earth, of the plaintiffs, in 
and upon the place in which, &c. and took and carried atvay 
the ſame, and converted and diſpoſed of the ſame to their own 
uſe. There is another count, upon a fimilar treſpaſs, in 


another cloſe. The defendants have pleaded the general iſ- 
ſue to the whole declaration, and two ſpecial pleas to the ſe- 


cond count; and, on the trial, a verdict has been found for 
the plaintiffs, on the general iſſue; with one ſhilling damages 
and for the defendants on the ſpecial plea; and the judge 
has not certified. The queſtion on this record, is, whether 
the plaintiffs are entitled to any more coſts than damages 
under the ſtatute of 22 and 23 Car. 2. c. 9.? There is 
puzzle and perplexity in the caſes on this part of the ſtatute, 
and a jumble in the reports; and, as the queſtion is a ge- 
neral one, we thought it proper to conſult all the judges; 
and they are all of opinion, that this caſe is within the ſta- 
tute, and that the plaintiffs ought to have no more coſts than 
damages. You will obſerve, that what has been called an 
aſpor tavit in this declaration, is a mode, a qualification, of 
the injury done to the land. The treſpaſs is ſaid to have 


been committed on the land by digging, &c. and the aſþor- - 


tavit as part of the ſame act; and, on the trial of the iſſue, 


_ the freehold certainly might have come in queſtion. This 


is clearly diſtinguiſhable from an aſþvrtavit of perſonal pro- 
perty where the freehold cannot come in queſtion, and 


which, therefore, is not within the att. Thus, after trees 
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are cut down, and, thereby, ſevered from the Feebold, if 
a treſpaſſer comes and carries them away, that caſe is not 
within the ſtatute, becauſe the freehold cannot come in queſ- 
tion. Here it might. 

The rule made abſolute as to vacating 1 the bete of the 
plaintiffs coſts. 

In an action of treſpaſs, the plaintiff declared for entering Smith. v. 
his houſe, continuing therein forty-eight hours, diſturbing TT - 
him in his poſſeſſion, and eating and conſuming twenty ©: 80. 
pounds weight of beef, ſpecifying alſo ſeveral quantities of Ee 
mutton, veal, lamb, beer and ale. Verdict for the plaintiff, 
and half a guinea damages. And, upon conſideration the 
Court awarded full coſts to the plaintiff; for as to the ie 
it was ſaid to be in the nature of an action of trover, and 
that beſides there was to all purpoſes an aſportation which | 
always carried coſts. 

If, in an action of treſpaſs, quare domum 
taſportavit, the defendant be 3 as W 45 
the houſe, and found guilty only of the taking away the fr * 
goods, the plaintiff ſhall have full coſts, of whatever amount 1 
the damages may be; for the acquittal of the defendant as 
2 the treſpaſs 2 the freehold, reduces it to a queſtion re- 

ve to mere perſonal 
re a. ati which is not within the 

And a plaintiff ſhall have full cofts without a certificate 
if he obtain a general verdict with the ſmalleſt damages _- ; 

a count, which contains a treſpaſs upon land, and 10 an 
mw to perſonal property. But to communicate this right 
uch injury or treſpaſs upon the perſonal chattel or propert ; 
muſt be laid in the declaration, as a Jubſtantive and i —_—_ 
dent fact, and not merel y as a Circumſtance in aggravation 
of damages, or as a conſequence of the treſpaſs to the free- 
hold or land. The reaſon, which renders a certificate un 
neceſſary, on a general verdict for the plaintiff, where al 
injury to Pry property is charged in a diſtin and ſe- 
F LE parate 
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parate count, is equally applicable and concluſive in the pre- 
ſent inſtance ;—for the plaintiff having obtained a general 
verdict upon a count ſtating a treſpaſs to the freehold or land 
and a diſtin& treſpaſs or injury to perſonal property, ſon: 
damages muſt neceſſarily be intended to have been given on 
account of the latter treſpaſs, which is not a treſpaſs within 
3 the meaning of the ſtatute of Car. 2. | 
8 Thus, in an action of treſpaſs for entering his cloſe and 


Hughes, B. 
* P. 7 W. cutting his cable, whereby he loſt the uſe of his boat, a ver- 


Combs 324. dict being found for the plaintiff, damages two-pence, it was 
reſolved that the plaintiff ſhould have full coſts. 
1 180, in treſpaſs for entering his cloſe, and chaſing and 
| Thompſon, driving his ſheep, and damages found under forty ſhillings, 
4 oh no certificate was held requiſite to entitle the plaintiff to full 
On coſts, there being a damage done to a perſonal chattel. So, 
99. Thomp- in treſpaſs for breaking his cloſe and chaſing his bull, the 


_ -" vh plaintiff ſhall have full coſts, without a certificate, if he re- 


, +2 cover any damages. 


- 

Ser. 551. 

C. cited Gilb, Eq. Rep. 197. 
B 

R. 


5 


9 
I 
8. 


Again, an action of treſpaſs was brought for the entry of 
diſeaſed cattle into the plaintiff's cloſe, per quod the plain- 
Str. 192. tiff's cattle were infected. Plea not guilty, and, on the trial, 

the jury found a verdict for the plaintiff with twenty ſhil- 
lings damages. No certificate having been granted by the 
judge, the queſtion was, whether the plaintiff, under the 
circumſtances of this caſe, had a right to full coſts ? 
The Chief Fuftice (Sir Joun PRATr), Powys, and 
ForTEsSCUE, Juſtices, thought, that ſuch right exiſted 
becauſe the conſequential damage is a matter for which the 
plaintiff might have had a diſtin ſatisfaction. And they 
likened it to the cafe of an action of battery, per quod con- 
fortium of the wife, or ſervitium of the ſervant, amiſit, whick 
for that reaſon are not within the ſtatute. The true diſtinc- 
tion is, where the matter * by way of aggravation 
will 


Anderſon 
v. Buckton, 
. 

3 G. 1. 
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RIGHT TO COSTS, 


will entitle the party to a diſtin ſatisfaction. Aſportation 

of trees may be a ground for trover, but yet may be laid as | 
an aggravation in treſpaſs, and the plaintiff ſhall have full 
coſts, If a man enters and chaſes, and kills my cattle, that 
is a diſtinct wrong, but yet may be joined as matter of ag- 
Suppoſe, I have two cloſes at a great diſtance, 
and the ſame water-courſe running through +both, I 
may alledge the entry into one, per quod the water was 
prevented from coming to the other, and there ſhall be full 
colls.; /- 

EyRE, Juſtice was of a contrary opinion, becauſe, he 
faid, this recovery would not be pleadable in bar to a ſpecial 
action upon the caſe for the ſpecial injury; gu d cæteri 
negaverunt. And the plaintiff had full coſts. 

And in treſpaſs quare clauſum fregit, and trampled upon ville 
and ſpoiled a hay-rick of the plaintiff there then being, on a v. Vincent, 
verdict for the plaintiff with damages under forty ſhillings, G , 1 


[ +82] 


| the Court ſaid that, by the authorities, where a treſpaſs was F itzgib. 42. 


laid to be committed on a chattel ſevered from the freehold, — __ 


the plaintiff ſhall, on a general verdict, have full coſts. But, CORY | 


in this caſe, the judgment was afterwards arreſted on an ob- 1 Barnard. 


jection to the declaration. 5 dba — 1 
But, in the following caſe, where the plaintiff declared, 1 


in the ſame count, for breaking his houſe and barn, and — In 
Scacc. H. 


locking the doors of the ſaid barn, and taking and detaining 12 G 1. 

the goods and chattels of the plaintiff therein found, for a — — 
long ſpace of time, and depriving him of the uſe of the ſaid 8. by Bunb, 
barn, houſe and goods, &c. on a verdict for the plaintiff, **”: 

with only two-pence damages, it was holden that he 

ſhould have no more coſts than damages, becauſe the judge 

had not certified that the freehold or title was chiefly in 

queſtion. | | 


F 2 Lord 


FY - _ _—_ = S - \ ” \ N 
wm —— . ˙ + apr wy 4. — — * T2 


» Vent, 180 


plaint relative to the perſonal property, the verdict con- 


OF A PLAINTIFF'S 
Loxp Chief Baron (1) Gil BERT, in delivering the opi- 


nion Fof the Court, went very much at length into the ſta- 


tutes relative to coſts, and the caſes decided on the ſtatute 
of 22 and 23 Car. 2; and he ſaid that, although he doubted 
ſomewhat of it at firſt, he was then clearly of opinion with 
the reſt of the Court, that the plaintiff ſhould have no more 
coſts than damages. In this caſe there is no count but where 
the freehold might poſſibly come in queſtion. Here is no ſe- 
parate count for taking and detaining the goods and chattels, 
becauſe it is connected with the breaking and locking up 
the barn, as to which the title might have been in queſtion; 
and then the reſt is laid merely in aggravation of damages. 
If a man will put his goods into my barn without my leave, 
he cannot enter and break in, in order to come at his own 
goods ; and therefore, upon this count, the property of the 
goods might- not be in queſtion, but merely the barn that 


was thus broken. 


And ſhould that part of the declaration, which charges a an 
injury to, or aſportavit of perſonal property, —whether as 2 


* © ſubſtantive fact in the ſame count with a treſpaſs to the free- 
Buub. 208, hold or land, or in a diſtin& and ſeparate count,—be found 


for the defendant, the plaintiff cannot have more coſts than 
damages, if the latter are found under forty ſhillings, and 


the judge have omitted to certify that the freehold or title 


was in queſtion; for by negativing that part of the com- 


verts 


(i) When this caſe firſt came before the Court, Eyre, at that time, Chic! 
Baron, thought that the plaintiff was entitled to full coſts, but the othe: 
Barons, Price, Page, and Gilbert, being doubtful, the queſtion was then ad- 
journed; before the matter was recoaſidered by the Court, Lord Chief 
Baron Eyre was appointed Lord Chief Juſtice of the Court of Common 
Pleas, and Mr. Baron Gilbert created Lord Chief Baron of the Exchequer 

in his room, who afterwards delivered the unanimous reſolution of hin 
ſelf and the reſt of the Court, { Price, Page, and Hole, Barons) again 
the plaintiff's right to full coſts. 
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RIGHT TO COSTS. 


verts the caſe +into a mere aQtion of treſpaſs — clauſum [+84] 
fregit, and thereby brings it immediately and expreſsly 
within the words of the ſtatute of 22 and 23 Car. 2. c. 

g- (5). | 
But wherever, in an ation of . guare ai 1 
fregit, it is apparent, on the face of the pleadings, or from 21 4. 
the nature of the caſe, that the freehold or title of the land is 2 Mod 142. 
in queſtion, a certificate upon the 22 er 23 Car. 2, is by no P. 263. 
means eſſential to conſtitute a title to full coſts; For here 
it would be ſuperfluous and nugatory to certify, it being no- 
torious upon the record, that no other queſtion could be in 
litigation or diſpute, but a queſtion concerning the title; to 
aſcertain which particular, is the ſole . of the certificate 
preſcribed by this ſtatute. | 


Thus, where the plaintiff recovered only thirteen ſhillings: Kempſter 
damages in an action of treſpaſs guare clauſum fregit, wherein © 5 P. 3. 
it appeared upon the record, that a view had been taken by W 

conſent of the parties, though the judge had not certified, 56. S. C. 

it was holden that the plaintiff ſhould have full coſts. And Salk. 665. 
by the Court, a view cannot be granted unleſs the title comes 

in queſtion; and therefore the granting it, is equivalent 

to a +certificate that the title came in queſtion; and by all [485 ] 
the prothonotaries it is always the practice to allow full coſts, | 
where a view is granted. 


In 


(1)1n actions of trefpaſs uare clauſum fregit, where an aſportation or 
injury to perſonal property is likewiſe charged, ſome attention ſhould 
be given, on the part of the defendant, to the declaration, and the evi - 
dence at the trial; that, if that part of the complaint relating to the per- 
ſonal property be not proved, the verdi& may be properly entered; for 
if the defendant be found not guilty as to that part of the declaration, and 
the damages found under forty ſhillings, there muſt be a certificate to en- | 
tit'e the plaintiff to full coſts. Though it is ſaid, if the verdi& was taken 
generally where there was no evidence given of an aſportavit, and damages 
under forty ſhillings, the Court, will, on motion, amend the verdict by the 
judges notes. Gilb, Eq. Rep. 199. 1 Bac. Abr, 514. "arg. 


3 | 


OF A PLAINTIFF'S 


In another caſe, which was treſpaſs guare clauſum fregit, 
Finch. and ſpoiled his graſs, the defendant juſtified the treſpaſs 


- - bogged under a right of way there; replication, extra viam, and 


* on ne iſſue thereon. A verdict being found for the plaintiff, on 
. e 8 


name ol. the trial, with damages not amounting to forty ſhillings, the 


— 1 ſole queſtion was, whether he ſhould have full coſts, or no 


2 Show. 23. more coſts than damages ? And it was faid no title came in 

but not 8. 

P. 8. C ci. Queſtion upon the trial, for the way was admitted, and the 

= = iſſue was only whether the defendant was guilty extra viam. 

198,9. But by the Court,—the plaintiff ſhall have full coſts ; for 
firſt, there was a title to the way in queſtion upon record, 
and ſo the caſe is out of the intent of the ſtatute ; and, ſe- 
condly, upon this iſſue extra viam, a title to the way is in 
queſtion, v:z. of what extent the way is? whether ten or 
twenty fect in breadth, &c. all which came in queſtion upon 
the trial, Otherwiſe, perhaps, if the extent and place where 
the way lies had been agreed in the pleadings. In the prin- 
cipal caſe, the plaintiff had full coſts, 

Hie gings v. The doctrine laid down in Aſer v. Finch, has been con- 

1 firmed by two ſubſequent reſolutions, where the queſtion ap- 

13G.1., pears to have occurred upon preciſely the ſame pleadings 

S "4,05 with thoſe in the firſt mentioned caſe. But it is otherwiſe, 


1444. 8. C. 


1 — if the way, under a right to which the defendant juſtifies, 
v. Moor, be defined by metes and bounds in the plea, and the plaintif 


3 5 reply extra viam; for here no doubt can ariſe concerning 

2 Str. 1168. the extent and locality of the way, ſince theſe circumſtances 

[ +86 ] fare admitted and agreed by the pleadings; and, therefore, in 
ſuch caſe a certificate from the judge, that the freehold or 
title was in queſtion, is neceſſary to entitle the plaintiff to 
full coſts, in cafe the jury find damages under forty fhil- 
lings. 

Cockerill y Thus, in an action of wrefpals, for breaking and entering 

8 the cloſe of the plaintiff, called the Crefi, and for commit- 

22 G. z. ting therein divers treſpaſſes on foot and with cattle, carts, 


wagons, &c. and allo for other treſpaſſes in other cloſes, th 
defencai: 
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RIGHT TO COSTS. 


defendant pleaded ſeveral pleas ; firſt, not guilty generally 
on which iſſue was joined. 2dly, A juſtification of the trel- 
paſſes in the cloſe called the Croft, under a right of way, 
which had been ſet out, by an award of commiſſioners, au- 


thorized for that purpoſe, by an incloſure act of parliament, 


This plea, after ſetting forth in part the act of parliament 
for incloſing certain open fields, of which the locus in quo 
was parcel, and the powers, therein contained, enabling the 
commiſſioners, by their award, to lay out proper ways, &c. 


and the making of ſuch award by the commiſſioners, pro- 


ceeded thus, — “ and did thereby order &c. that there ſhould 
« be at all times thereafter a road or way for cattle, carts 
« and carriages of the breadth of twenty feet, as the ſame 
« was then /taked, ditched, or bounded out, lying in the ſaid 
« place called the Croft, leading from a certain public high- 
« way called the Malton road, in the faid award before 
« mentioned, ſouthward, into through and over the ſaid 
« in which, &c. by the deſcription of the caſt ſide of lands 
« therein awarded to the ſaid J. Cockerill ( the plaintiff) to 


and from a certain other public highway in the ſaid award 


« mentioned, called J/: e/t- - Lane, 4wherefore,” &c. Replica- 
tion new aſſigns other treſpaſſes done and committed « by the 
« defendant otherwiſe and on other occaſions, and for other 

« purpoſes than in and for the uſing of the ſaid way and out 
« of that way.” Rejoinder not guilty to the new aſſign- 


ment. There was another plea to other treſpaſſes, juſtify- 


ing them by eſcape of cattle through the defect of fences re- 
parable by plaintiff; to this laſt plea, there was a replication 


traverſing the preſcription to repair, and rejoinder, taking 


iſſue on the traverſe. On the trial at York aſſizes, 1782, 
there was a verdict found for the defendant on the iſſue taken 


upon the traverſe of the preſcription to repair, and, for the 


plaintiff, on the two pleas of not guilty; damages thirty 
ſhillings, 


The | 


[+87] 


Supra, $5, 
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OF A PLAINTIFF'S 


The maſter having taxed full coſts for the aint, arule 
was obtained to ſhew caule why he ſhould not review his 
taxation. 

On ſhewing cauſe againſt this rule, the counſel for the 
plaintiff cited the caſes of Mer v. Finch, Higgins v. Jen- 
ninge, and Beale v. Moor, and urged the practice of allow. 
ing full coſts under fimilar circumſtances. For the defen- 


dant it was ſaid, that this caſe was materially diſtinguiſhable 


from that in 2 Lev. there the way was not accurately defined 
in the plea, but here it is exactly deſcribed and by the new 
aſſignment, the extent and direction thereof are both admit. 


ted; and then the caſe is nothing more than the plea of the 
general iſſue to an action of treſpaſs uare clauſum fregit, 


conſequently a certificate is neceſſary to entitle the plaintiff 
to full colts. 

+Lord MansFieLD.—This queſtion arifes on the con- 
ſtruction of a ſtatute, which was made for the prevention of 
frivolous ſuits for caſual and accidental treſpaſſes, occaſion- 
ing no material detriment or injury to the owner of the ſoil, 
A new aſſignment is like a new action; and the preſent caſe 
is exactly the ſame as a new declaration in an action of treſ- 
paſs quare clauſum fregit, and not guilty pleaded to it. The 
defendant poſſeſſes a right of way, and, the declaration being 
general, it is incumbent upon him to plead ſuch right ; he 
has done ſo with abſolute certainty, for he has pleaded it as 
laid out by ſtakes by commiſſioners ; the plaintiff in his re- 
plication admits the way as delineated in the plea, but ſays 
that his action was commenced for treſpaſſes, committed ui 
of that way, to the charge of theſe latter treſpaſſes the de- 
fendant pleads not guilty, and thereby reduces it to a mere 
general action of treſpaſs without a juſtification; and as the 
damages are found under forty ſhillings, and the judge hath 
not certified, the plaintiff can have no more coſt than da- 


mages. And this is agreeable to what is contained in the 


latter part of the report of the caſe in Levinz, where it is 
ſaid 
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RIGHT TO COSTS. 
ſaid that it might have been otherwiſe, if the extent and 
place where the way lies had been agreed in the plead- 
ings. 
By the Court. Rule lee (1) = | 
In an action of treſpaſs guare clauſum fregit, the defen- E 
v. 


dant having pleaded a juſtification; the plaintiff made a Brows, P. 
11 G. 2. 


new aſſignment, to which there was a plea of not guilty. Barnes, 124. 


The plaintiff obtained a verdict with damages under , 
ſhillings, and the judge, before whom the cauſe was tried, Day. 32 
not having certified that the title was in queſtion, a doubt 5 
aroſe whether the plaintiff ſhould have full coſts or not. And _ bs | 
it was holden that there ſhould be no more coſts than dama- 

ges. A new aſſignment is equivalent to a new declaration; 

and as the defendant hath here pleaded to it not guilty, there 

was in reality no ſpecial pleading in the caſe. 

If the defendant plead two pleas, not guilty and a juſti- 2Vent, 180, 
fication, in an action of treſpaſs quare clauſum fregit, and a ** 
verdict be found for the plaintiff on the former, with da- 
mages under forty ſhillings, and a verdict for the defendant 
on the latter, the plaintiff cannot have full coſts, in caſe 
the judge have not certified upon the ſtatute of Car. a. be- 
cauſe the iſſue joined on the ſpecial plea having been found 
for the defendant, the caſe is exactly the lame as if only the 
general iſſue had been pleaded. 

In treſpaſs for breaking the plaintiff's houſe, the defen- 5 
dnt juſtified as bailiff under - the plaintiff replied rh 


1G. . ci- 
that ted 2 Bar- 


(1) In the Law of Ni/i Prius, laſt Ed. 330. there is a ſhort uote of the caſe of 
Coterill v. Allanſon in the ſollow ing words Adjudged that where deſendant * 
" fied fora right of way, and the plaintiff replied extra viam, and the defendant m 85 
"ed not guilty, the plaintiff ihould have no more coſts than damages, unleſs Ps 5 
certified; for the title does not —— come in queſtion. It nies or it ma — 

ind if it does, the judge ought to certify:“ -wWhence it ſhovld ſeem to be — | 
on of Mr. Juſtice Buller that the principle which governed the reſolution in C _ 
V. Allanſon, extends to deprive a plaintiff of full coſts, without a certificate a 
rhere a right of way is genera/ly pleaded, as in 2 Lev. 232, and a replication of ext 
tam and not guil:y thereto. Sed guare. 


OF A PLAINTIF F'S 


rard. K. B. that the doors were ſhut, upon which iſſue was joined, 
277. and. Verdi & for the plaintiff, damages two-pence, and no cer- 


yin. Abr. tificate from the judge who tried the cauſe; and it was re- 


35 
7490] ſolved that the . ff ſhould have no more coſts than Br 


mages. 


Of Cifts in Alien of Tropa committed by inferior 
"MM adeſmen, Sc. in hunting, Se. c. 


ts The flatute 4and 5 WW. 5 M. c. 23. . 10. (after recit- 
— ing that great miſchiefs do enſue by inferior tradeſmen, ap- 
to coſts in prentices and other diſſolute perſons, neglecting their trades 
aQtions of and employments, who follow hunting, fiſhing, and other 


treſpaſs lor ; ; . 
hunting. game, to the ruin of themſelves, and damage of their neigh- 


2 bours) enats—< That if any ſuch perſon as aforeſaid ſhall 


another 
man's e preſume to hunt, hawk, fiſh, or fowl (unleſs in compa- 


ground, 
« law) ſuch perſon or perſons ſhall be ſubject to the penal- 
« ties of this act, and ſhall or may be ſuzd and proſecuted 
« for their wilful treſpaſs in ſuch their coming on any per- 
« ſon's land, and if found guilty thereof, the plaintiff ſhall 
« not only recover his damages thereby ſuſtained, but his 
« full coſts of ſuit; any former law to the contrary notwith- 
« ſtanding.” 
This ſtatute, in all actions ef treſpaſs quare ciauſum fregit, 
proſecuted againſt inferior tradeſmen and the perſons therein 
deſcribed, for treſpaſſes committed in hunting, &c. entitles 
plaintiffs, if they recover any damages, to full coſts of ſuit, 
and in ſuch actions diſpenſes with the certificate preſcribed by 
the 22 and 23 Gar. 2, where the damages are found under 
rorty ihillings, and, conſequently, fo far, operates as a par- 
tial repeal of the latter ſtatute, 


— 


e ny with the maſter of ſuch apprentice, duly qualified by 
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It hath been adjudged, in one caſe, that the ſlatute of - [t91] 
4and 5 . and MAH. extends to all inferior tradeſmen, bow- 
ever they may be qualified in point of eſtate, 

Treſpaſs quare clauſum fregit et herbam cum duabus vaccis Bennet v. 
conculcavit et conſumpit et in clauſo venatus ſuit, &c. exiflente La B. 


R. H. 8 and 
inferis ri artifice, viz. pannario, et alia enormia, &c. and ꝙ W. z. 

1Ld. Raym 
concludes contra formam ſtatuti. Plea not guilty ; and upon, i. LE: 
the trial, the plaintiff recovered a verdict, and two-pence rep. in 


th. 382. 
damages. And, in order to prevent full coſts, it was mov- — 5 


ed in arreſt of judgment, 1. That it is not ſaid, that the de- _ rr geo 


fendant is not qualified by eſtate to hunt, without incurring A Mad. 


the penalty of the act; for if he be, he might hunt by law. 0 con. 


But to this it was reſolved by the Court, that hunting is a 26, _ on'y 
ay- 


treſpaſs in alieno ſols at common law, and actionable. (a ) mond no- 


Then the ſtatute 4 and 5 V. and AMA. c. 23. as to this point tices the 


point relat- 


of inferior tradeſmen, only repeals that of 22 and 23 Car. ing to the 


2. c. 9. which enaCts, that there ſhall be no more coſts than —— 


damages, when the jury give damages under forty ſhillings. or eee 


But no act enables the party to hunt in another's ground — the 
and therefore it is not material, how the perſon is qualified, —— 
in the caſe of an inferior tradeſman as to his eſtate. Then thing more 
but the ob- 
it was moved that the plaintiff having concluded contra ſor- jediun to 
nam ſtatuli, which goes to the whole, the declarationis ill; for — 3 


part of the treſpaſs is an offence at the common law, aid not declaration. 
(a) But it 


againſt any ſtatute. But by HoLT, Chief Fu/tice—where hack boeg' 


an act of parliament increaſes a penalty, or deprives the Holden that 
a man may 


party of the benefit of the common law, there ought to be the juſtify tref- 
concluſion contra formam ſtatuti; but it is otherwiſe, if there ym — 
be no act of parliament, and the plaintiff conclude contra with 


thrmam ſtatuti, there ſuch concluſion ſhall be rejected, as Cam 7 
ſurpluſage ; ſo if the party fues for both an offence at com- over the 
mon law and an offence againſt a ſtatute and concludes contra ee - 


firmam ſtatuti; though this may refer grammatically to the he do no 
more tt an 
whole count, yet the Court will refer it only to the offence i nec- Na 7 


prohibited by the ſtatute, and will deem it t ſurpluſage as to 3 2 
the Gundry v. 
Felthan, 


OF A PLAINTIFF'S 


T. 266.3. the common law offence. 1 Vent. 103. Aleyn, 43. In this i & 
3 Term caſe the 4 and 5 W. and M. doth not create a new penalty, h 
(a) Thae ex- but is a reſtitution of the (a) common law; therefore as the ti 
OD. 1 party hath no accaſion to declare with contra formam ſtatuti, 


tended to it would be better to omit that concluſion, in ſucu caſes, 


by 
N And if the plaintiff declare that the defendant was an inferi- ar 
ſteod be- or tradeſman he ſhall have full coſts; then the concluſion th 

tween the 
mak ug contra formam ſtatuti, being here unneceſſary, ſhall be re- w 
th 


of the ſla- jected as ſurpluſage. Judgment for the plaintiff. 


tute of 


N . From the report of the caſe of Bennet v. Talbois by Lord di 
2 A Chief Baron Co uns, it appears, that another objection 


Car. Þ beſides thoſe already mentioned was taken in arreſt of judg- 


when by 


v. 
ar 
the former ment; namely, that the defendant, being a clathier, could fe 
of 
of 


—_— not be comprehended within the words © inferior tradeſ- 


quare cla (c nen, uſed in the ſtatute, becauſe a clothier was one of 


ts _ the principal tradeſmen of the kingdom. Sed non allocatur; +. 
equa (ſays the book ) for the ſtatute ſeems to prohibit al! trades. Cc 
ST if But none of the other reports of this caſe take notice of this tr 
a verdict 4 point. al 
842 * It is ſomewhat remarkable, ap the diſcuſſion in the caſe th 
mages. of Bennet v. Talbois, wherein the Court reſolved that the tl 

concluſion contra formam ſtatuti, in an action on the 4 and ſt 


[ +93 J +5 V. and M. ſhould be rejected as ſurpluſage, becauſe total- 
ly unneceſſary, that, a very ſhort time afterwards, the omiſ- | 
ſion of that concluſion, in a ſimilar action, ſhould be made * 
the ſubject of a motion in arreſt of judgment. 
For in treſpaſs for breaking and entering the plaintiff's 


— B. warren and cloſe and deſtroying the graſs, &c. and hunting 4 
uk W. therein with rabbit-dogs, without the licence and againſt the 8 
424. will of the plaintiff, the defendant being an inſerior tradeſ- 9 

man, viz. a blackſmith, and not qualified to keep rabbit- : 


dogs, and other wrongs, &c. the plaintiff having obtained 
a verdict, with ſeven ſhillings damages, it was moved that he 4 
ſt ouid not have full coſts, becauſe the offence was not 
charged contra formam ſtatuti; and beeauſe it was not laid 
| that 
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that the defendant hunted and 4i/ld game, but only that he 


hunted generally. However, without argument, the plain- 


tiff had judgment. 
Notwithſtanding the above reſolutions in Bennet v. Tal- 
bois, according to the reports of that caſe in Ld. Raym. 149, 
and Comyns, 28, it is by no means an eſtabliſhed point, at 
this day, what ſpecies of tradeſmen are comprehended 


within the meaning of the words © inferior tradeſmen.” In 


the following caſe this matter underwent a very elaborate 
diſcuſſion in the Court of Common Pleas, in which there 
was a difference of opinion among the judges; BATHURST 
and CLIVE, Fuftices, there held that the criterion of the in- 
feriority of tradeſmen, within the intent and ſpirit of this at 
of parliament was their being qualified or ungualiſied in point 
of eſtate, and that it was a queſtion of law; and although 
+Lord Chief Juſtice WiLLEs, and Noel, Fuftice, did not 
coincide in this mode of conſtruction - that every unqualified 
tradeſman was included within the words of the 4 and 5 ,. 
and M. and thought that it ſhould be left to the jury, yet 
their arguments ſeem to furniſh a pretty fair inference, that 
they conceived every qualified tradeſman to be out of that 
ſtatute, 


[ +94] 


This was an action of treſpaſs guare clauſum fregit, Buxton 


wherein the plaintiff declared that the defendant, being an 


his cloſe and hunted therein. The defendant pleaded the 
general iſſue, not guilty; and the cauſe was tried at Thetford, 
March 13, 1752, before Mr. J»/tice Den180N, when a 
verdict was found for the plaintiff, damages one ſhilling and 


colts forty ſhillings, ſubject to the opinion of the Court upon 


a Caſe reſerved ; which ſtated—that the defendant at the 


Mingay, C. 
DN n : B. zo& 31. 
inferior tradeſman, to wit, an apothecary, broke and entered 6.2.2Wilf. 


70. 


time of the treſpaſs was a ſurgeon and apothecary, and not 


qualified to hunt or kill game within the intent of the ſta- 
tutes ; and, when the treſpaſs was committed, was hunting, 
with divers others not qualified, in company with a perſon, 
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who was duly qualified to kill game. The queſtion for the 
conſideration of the Court was, whether the defendant 
ſhould be deemed an inferior tradeſinan within the meaning 
of the 4 and 5 V. and M. c. 23.? | ; 

The queſtion was argued ſeveral times at the bar; for the 
plaintiff it was inſiſted that there was no ſuch diſtinction as 
ſuperiority or inferiority between trades, or tradeſinen, either 
in legal or common apprehenſion ; and that, therefore, the 

[ +95 ] tlegiſlature could never mean to conſider one trade as ſu- 
perior to another, or to make any diſtinction in trades, but 
that by the words inferior tradeſmen, they meant every per- 
ſon in trade not qualified by law; and that this was a reaſon- 
able conſtruction et ſecundum ſubjectam materiam, that ſtatute 

being made for the preſervation of the game. For the de- 
fendant it was argued, that no qualification is neceſſary for 
hunting, and therefore it cannot be the criterion to deter- 
mine who is, or is not an inferior tradeſman within this ſta- 
tute. That every caſe of this kind ought to be left to a jury, 
who were to determine, under the particular circumſtances 
of the caſe, to whom that deſcription extended; otherwiſe, 
it was ſaid, the lord mayor or richeſt tradeſman in London, 

could not lawfully hunt without a qualification in lands, 
which could never be the meaning of the legiſlature. 


The Court being divided in opinion, the judges delivered 


their opinions ſeriatim. 
Noer, Fuftice,—lI think it would be hard for me to ſay, 


that every tradeſman in this kingdom (however rich in 
money), who hath not a qualification in lands, ſhall pay full 


coſts in a caſe like this; nor can prevail upon myſelf to ſay, 


that the defendant, becauſe he is merely ſtated to be an 


apothecary, is, therefore, an inferior tradeſman, or a diſſo- 


lute perſon. | 
It was argued for the plaintiff, that a tradeſmen, 


as ſuch, there can be no line drawn with reſpect to who are 


ſuperior, and who are inferior, but that they are all upon an 
equal 
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_ #equal footing as tradeſmen, and that, therefore, the legiſla- . wy ] 
ture by the words inferior tradeſmen meant ſuch as were not 
qualified; but 1 think, if this conſtruction were to prevail, 
it would bring every gentleman (though of the beſt families 
in England) as well as rich tradeſmen, who have not a qua- 
lification, within the meaning of this clauſe. 
| It was infiſted for the defendant at the bar, that a quali- 
fication was uneceſſary to authorize a perſon to hunt; l 
ſhall ſay nothing to that point; but however that may be, I 
think a perſon going out with a gentleman qualified to kill 

game cannot be convicted for CT. game 25 any unqualified 
perſon. 

It is ſaid for the plaintiff that if the „ be nog 
the true diſtinction, no line can be drawn between ſuperior 
and inferior ; but I anſwer, there is a known diſtinction uni- 
verſally agreed to be betwixt tradeſmen, with reſpe& to ſu- 

perior and inferior, as maſter, journeyman, and apprentice; 
and this is a natural ſubordination, which anſwers the act of 
parliament in every reſpect, for journeymen, and apprentices 
are plainly inferior, and within the miſchief intended to be 
remedied; I de agree that the ſtatute ſays, „ unleſs in compa- 
« ny with a maſter qualified,” and that every apprentice being 
out a hunting, not in company with a maſter qualified, is 
within the ſtatyte, 

I thinł the jury, at the trial, ought to determine, under 
the particular circumſtances of every caſe of this kind, he- 
ther the defendant be, or be not an inferior tradeſman, or 

diſſolute +perſon; and it is too much for me to lay, that +97 1 
this defendant, who is an apothecary and ſurgeon, is an in- 
ferior tradeſman, or a diſſolute perſon. 

Upon the whole, I am of opinion, that the defendant can- 
not be ſaid to be an inferior tradeſman, or a diſſolute perſon, 
and that the plaintiff ought to have no more coſts than da- 
mages, 

| BATHURST, 


"353 
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BaTHuRST, Fuftice—l think this is a queſtion of law 
and not of fact, and that the judges, and not the jury, are to 
determine who are inferior tradeſmen or diſſolute perſons 
within this law. In order to arrive at the true conſtruction 
of this ſtatute, we muſt take the intent of the makers into 
conſideration, which was plainly to fecure the game from 
being deſtroyed by perſons negleRing their lawful employ- 
ments, as appears by the preamble. There may be an in- 


ferior and ſuperior between maſter, and journeyman, and 


apprentice, but [ can never be of opinion that the legiſlature 
intended to permit every maſter of every little mechanic 
trade to neglect his trade and go a hunting; the clauſe, 
under conſideration (it muſt be admitted) is penned a little 


obſcurely, but J am of opinion that every tradeſman is in- 


ferior, who is not qualified, and that is the only line we 
can poſſibly draw between inferior and ſuperior. And 1 am 
inclined to think the parliament purpoſely penned the act 
in this obſcure manner not to diſoblige their conſtituents, 
many of whom were tradeſmen. In Bennet v. Talbois, 
Compns, 26. it was objected, that a clothier was not an in- 


ferior tradeſman; ſed t non allecatur (ſays the book), for the 


ſtatute ſeems to prohibit all trades. I am of opinion, there- 

fore, upon the whole, that all qualified tradeſmen are not 

inferior tradeſmen, and that all unqualified tradeſinen are 

inferior. 

_ Crrveg Fuftice—faid he entirely agreed with his brother 

BaTHvRsT, and delivered his opinion to the fame effect. 
W1LLts, Chief Juſtice.— The ſingle queſtion here is, 


who is the ttadeſman that ſhall pay full coſts in a twelve 


penny treſpaſs, in hunting in W with a gentleman 
qualified. 


J do not think it necceſſary to draw any line at all in this 


cafe, but it ought to be conſidered upon its own circum- 


ſtances; and I am clearly of opinion the legiſlature could 
| | never 


IEP * — 6 * * ps 1 * F 
* + * * 5 N 
„ 2 5 F 
* * ; * 4. ** > © wa. Fo 
* * 1 ; * > 
of * * -- Fs . 4 2 & 
2 * 


| RIGHT TO COSTS. 
never intend that a ſurgeon is an inferior tradeſman, within 
this clauſe; I think the caſe conſiſts both of matter of law 
and matter of fact, and if I had been to try this cauſe, I 
ſhould have told the jury my opinion, upon hearing the evi- 
dence and circumſtances of the defendant, and have afked 
them, whether upon their oaths they could fay that this de- 
fendant, was an inferior tradeſman, a diffolute perſon, or 
neglected his trade? and in this manner I ſhould have ſpoke 
to them, and then left them to ſay, what was their verdict 
upon the whole evidence and circumſtances of the perſon 
and caſe of the defendant. For my own part, I cannot up- 
on my oath ſay, that this defendant, merely as an apothe- 
cary and ſurgeon is an inferior tradeſman, or a diſſolute per- 
ſon, and agree entirely with my brother NoeL, that the | 
plaintiff +ſhould have no more coſts than damages. There- [499] 
fore as the Court is equally divided there can be no rule, | 
but let the pœſfea remain in Court. 

If, in an action of treſpaſs for hunting, &c. laid upon 
the 4 and 5 IV. and M. c. 23, the plaintiff do not prove the — 
circumſtances under the ſtatute, but only the treſpaſs, he 
ſhall, nevertheleſs, recover as in a common action of treſ- 
paſs guare clauſum fregit, the only conſequence will be, that 
he can have no more coſts than damages, if theſe are found 
under forty ſhillings, except the judge ſhould certify upon 
the ſtatute 22 and 23 Car. 2. that the freehold or title was 
in queſtion. 

Accordingly, where the plaintiff declared in treſpaſs, for pallant _ 
that the defendant, © being a diflolute perſon neglecting his Eh = 5 
« employments, and following hunting and other game, 2 Blackſt. 
« and by no means qualified by law ſo to do,” broke and 
entered the plaintiff's cloſes, and with dogs, guns and other, 
engines for deſtruction of the game, hunted upon the faid 
cloſes, trod down the graſs and corn, and broke the fences, ' 
&c, © againſt the form of the ſtatute.” Plea not guilty, and 

G- verdichs 
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verdict, on the trial, for the plaintiff for one ſhilling dama- 


ges, ſubject, to the opinion of the Court upon this caſe. 
The defendant was unqualified in his own right to kill 


game, but was menial ſervant and huntſman to a gentleman 
who was qualified, and when the treſpaſs was committed 
was hunting with his maſter's hounds and by his orders, his 
maſter not being preſent, and was beating over the plain- 
tiff's grounds. The plaintiff requeſted him to go off his 
land, which he refuſed, and at length found a hare, which 
he hunted over ſeveral cloſes mentioned in the declaration. 


If the Court ſhould be of opinion, that the defendant is not 


a perſon within the 4 and 5 V. and M. can the plaintiff re- 


cover againſt him in this : ction, or ought he to have brought 


a common action of treſpaſs guare clauſum fregit ? 


Ds GREY, Chief Fuftice,—We have no doubt but that 


| the defendnat is not a diſſolute perſon, &c. within the ſtatute. - 
The only real queſtion is, whether as this action is fram- 


ed, the plaintiff can recover any thing? He certainly cannot 
have his full colts ; if he cannot recover any thing, but is 


nonſuited, he muſt pay coſts : if he can recover as upon a | 
common action of treſpaſs, he ſaves his coſts. Now cer- 


tainly any man might have always brought an action of treſ- \ 


paſs for hunting upon his grounds. For this injury, among 


lowered the coſts, and if leſs than forty ſhillings recovered, 
gave no more colts than damages. The ſtatute of 4 and 5 


MM. and M. reſtored full coſts again, even in caſe of ſmall 


damages recovered againſt diflolute perſons, inferior tradeſ- \ 


men, &c. This ſtatute gives no new cauſe of action ; the 
old right of action always exiſted, and does ſtill exiſt. The 
plaintiff complains of a treſpaſs, and ſues for the common 


law remedy. He alſo ſtates collateral circumſtances, which 


under the ſtatute would entitle him to full coſts upon a 


verdict for ſmall damages. If he prove thoſe circumſtances, 
| he 


\ 
* 
\ 
\ 


others, the ſtatute of Gloucefter gave coſts as well as dama- \ 
ges. The ſtatute of 22 and 23 Car. 2, to prevent vexation, 


\ 


| 
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he hath his full coſts; if they are not proved, they are mere [+1 01] 
words of +ſurpluſage, and the defendant ſtands exactly in the 
fame ſituation as if the ſtatute 4 and 5 W. and M. had never 
been made. Many caſes in the books have been cited, but 
none applicable to the preſent queſtion. For the only point 
upon which the Court give their opinion, is, that the cir- 
cumſtances ſtated and not proved do not affect the cauſe of 
action itſelf, but merely a collateral conſequence, that of 
colts, 
GouLD, BLAcksToNE, and anne Juſlices, of the 
ſame opinion. 
Pofrea to the plaintiff, and verdict entered, by conſent, 
that the jury find the defendant not a diſſolute perſon, &c. 
but guilty of the treſpaſs, damages one ſhilling, coſts o one 
ſhilling. 
If the verdict, in an action of treſpaſs upon the ſtatute Wickham 
4 and 5 IF. and AM. find the defendant to be an inferior ps 90 
tradeſman (as, for inſtance, a clothier and ale-houſe-keeper), Barnes, 15. 
the circumſtance of his having committed the treſpaſs, for 
which the action was brought, in hunting in company 
with a perſon qualified to kill game, will not exempt him 
from the payment of full coſts; for the ſtatute was made to 
prevent ſuch people from miſ-ſpending their time; and the 
defendant's trade is equally neglected by his hunting in the 
company of a qualified or an unqualified perſon. Per Holt; 
every tradeſman not qualified, is an inferior tradeſman. 
| The declaration in an action of treſpaſs contained two pickenſon 
counts; firſt, that the defendant being an inferior tradeſ- [f 102] 
man, to wit, *© a bricklayer,” broke and entered the plain- 2 
tiff's cloſes and hunted therein; and another count ſtated the .. ]: at 
; : g Carliſle 
treſpaſſes in the uſual manner, without alleging the defen- aflizes, 
dant to be an inferior tradeſman. The evidence produced *7*7- 
at the trial, proved that the defendant was a waller and not 
a bricklayer, as charged in the firſt count of the declaration. 
It was held by WiLsoxN, Juſbice, — that the plaintiff's evi- 
G 2 dence 
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dence was inſufficient to entitle him to full coſts under the 
4 and 5 W. and M. for that, to have the benefit of that ſta. 
tute, it was not alone ſufficient that the defendant was an 
inferior tradeſman, but it was alſo incumbent on the plain. 


tiff to prove him that particular ſpecies of tradeſinan named 


in the declaration, though alledged under a videlicet; and a 
verdict was found for the defendant on the firſt count, and 
for the plaintiff on the ſecond, with a farthing damages. 


Of Cofts in Actions for wilful and malicious T reſpaſſes. | 


If the de- 


For the preventing of wilful and malicious treſpaſſes, the 
fendant be 


found guil- ſtatute 8 and 9 V. 3. c. 11. ſ. 4. enacts, © that in all actions 
ty of a vi- dc of treſpaſs to be commenced or proſecuted in any of his 


ful and 
4 majeſty's courts of record at Veſtminſter, wherein at the 
Diff to © trial of the cauſe it ſhall appear, and be certified by the 
have full « judge, under his hand, upon the back of the record, that 
coſts, as Judt 


well as da- © the treſpaſs upon which any defendant ſhall be found guil- 


mages. (e ty, was wilful and malicious, the plaintiff ſhall recover 
« not only his damages, but his full coſts of ſuit; any for- 
ce mer law to the contrary notwithſtanding. = 

3Wilſ. 325. , In delivering his opinion in the cafe of Mi Burne v. 


[+103] Read, Lord Chief Fuſtice W1LLEs took occaſion to remark, 
that the ſtatute of 8 and g W. 3. c. 11. was intended by the 
legiſlature to relieve only in the very ſame ſort of actions, as 
did that of the 22 and 23 Car. 2, but gave coſts upon a dif- 
ferent principle, not to prevent frivolous and vexatious ſuits, 
as was the object of the latter ſtatute, but to prevent wilful 
and malicious treſpaſſes, and that, not malicious trepaſſes 
upon lands, but of all forts ; and hence ſays his lordſhip, it 


is evident that the legiſlature did not underſtand the ſtatute 
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of Car. 2. in the ſame manner as the courts of law did, but 
underſtood it to extend to all perſonal actions; for if they 
had been of epinion that the ſtatute of Car. 2. took away 
coſts from no treſpaſles beſides clauſum fregit, and aſſault and 
battery, they could have no reaſon for extending the 8 and 
9 V. 3. generally, to all treſpaſſes; but in order to reconcile 


the two acts of parliament there has been a conſtruction put 


upon the latter, which I will not adhere to; which is, that 


it only extends to c/auſum fregit, and that in fact there hath 


been no certificate upon this ſtatute, but in treſpaſs guare 


clauſum fregit, though the ſtatute is not ręſtrictive, but 


ſpeaks generally of all treſpaſſes, and was made to prevent 
wilful and malicious treſpaſſes generally. But there are 
other actions of treſpaſs beſides that of clauſum fregit, where- 
in [ will grant certificates upon this ſtatute, n none 
were ever granted, in ſuch caſes, before. 


Indeed, purſued his lordſhip, in actions for taking goods 


and chattels merely, I will not certify, upon the 8 and 
W. 3. for the abſurdity of ſuch a ſtep; becauſe, as we have 
determined that the ſtatute of Car. 2, extends only to clau- 
ſum fregit, it would be ridiculous to certify in perſonal treſ- 
paſſes, for in theſe the plaintiff, though his damages amount 
not to forty ſhillings, will have full coſts by the ſtatute of 
Glouceſter, unleſs the judge ſhould certify upon the 4.3 Elix. 
that the damages be recovered are under forty ſhillings ; but 
the caſes in which I will certify upon the 8 and 9 V. 3. 
(though not a treſpaſs guare clauſum fregit) is an action of 
treſpaſs for a veluntary and malicious aſſault, unattended 
with a battery. Suppoſe a man draws a ſword and ſwears 
he will ſtab me, and makes a paſs at me, but miſſes me, 
in this caſe I cannot certify upon the ſtatute of Car. 2, be- 
cauſe there was no battery, but I will certify upon that 9 


[104] 


dand 9 W. 3. that ſuch treſpaſs or aſſault was wilful and 
malicious, and let the defendant deliver himſelf from coſts 


how he can, 
However 
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However, no inſtance of a certificate upon the ſlatute of 
8 andg M. 3. occurs in the books, 3 in actions of treſ. 
paſs quare cl auſum fregtt. 


3B. Comm. And every treſpaſs is wilſul, within the meaning FEY this 


Vic. Tem Act of parliament, where the defendant has notice, and is 


- Rep. 636. eſpecially forewarned not to come on the land ; as every 


wet treſpaſs is malicious, where the intent of the defendant plain. 
ly appears to be to haraſs and diſtreſs the plaintiff. 
6 via. Abr. And it was held by Mr. Juſtice Eyre, at Eſſex Lent 
— — 22 aſſizes, 1719, that where a treſpaſs was wilſul, a judge 
would certify, though ns malice proved; which was faid to 
be the practice. 
[+4105] 1A certiſicate, under this ſtatute, that the treſpaſs Was 
— _ wilful and malicious, muſt be made by the judge, in 
v. ab G. 2. Court, at the trial; and ſuch certificate, made out of Gurt, 


2 Will 21. yas been nn to be void. 


\ 


SECT. IV. 


Of is, where a Defendant in any Action, or a Plaintif 
in Replevin, hath leave to plead ſeveral M atters. 


ne THE ſtatute 4 Hun. c. 16. ſ. 4. enacts,. “ That it ſhil 

plead ſeve- © and may be lawful for any defendant or tenant in any ac- 

ral matter: c tion or ſuit, or for any plaintiff in replevin, in any cout 
<« of record, with leave of the ſame court, to plead as man) 
« ſeveral matters thereto, as he ſhall think neceſſary for 
« his defence. | 

Proꝛ iſo 4 Ann. c. 16. f. 3 “ Provided nevertheleſe, that if an 

1 « ſuch matter ſhall, upon a demutrer joined, be judgedit- 


colts. 
« ſucient, coſts ſhall be 2 ven at the diſcretion of tit 
6 e 
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atute of t Court; or if a verdict ſhall be found upon any iſſue in the 
of treſ. « ſaid cauſe, for the plaintiff or demandant, coſts ſhall be 
| « alſo given in like manner, unleſs the judge, who tried the 
of this « ſaid iſſue, ſhall certify, that the ſaid defendant, or tenant, 
and is « or plaintiff in replevin, had a probable cauſe to plead 
every « ſuch matter which upon the ſaid iſſue ſhall be found againſt 
t plain- « him.“ 
4 Ann. c. 10 ſ. 7. Provided always, and be it enated, Not to ex- 
x Lent « that nothing in this act before contained ſhall extend to _ py p- 
a judge « tany writ, declaration, or ſuit of appeal of felony or peal — 1 
s ſaid to « murder, or to any indi ment or preſentment of treaſon, * — 
« felony, or murder, or other matter, or to any proceſs up- der, &c. 
aſs was « on any of them, or to any writ, bill, action, or infor- 
dge, in « mation upon any penal ſtatute,” 
of Gourt, | The coſts, intended by this ſtatute, are nothing more 3 
than the coſts of thoſe pleadings, which have either been . 
adjudged inſufficient upon demurrer, or found, by the ver- 
dic, for the plaintiff; conſequently, the right to the gene- 
ral coſts of the cauſe remains unaffected by this ſtatute. 
The words in the fifth ſection of this act of parliament, 
—viz. „ coſls ſhall be given at the diſcretion of the 
Court,” —have given riſe to ſome doubt and diſquiſition,— 
whether that diſcretion was meant by the legiſlature to ex- 
Plainti tend to all the coſts, (that is, to ona able the Court, if it 
ſhould be deemed proper, to refuſe to allow ary coſts at all,) 
wy or to be refſtrasned to the quantum of thoſe coſts, — The lat- 
at it ſhal ter opinion is ſupported by the greater weight of authorities, 
1 any ac· ¶ and an attentive conſideration of the object and language of 
any cout Wl this part of the 4 Arn. c. 16. will make it abundantly evi- 
| as man} dent that this conſtruction is moſt conſonant to the inten- 
ſary fl tion of the legiſlature. It was obſerved by Mr. Juſtice 
1 BuLLER, in the caſe of Duberley v. Page, that the mean- 
nat if all ing of the legiſlature, in paſſing this act of parliament, was, 
udgedit- that though they would grant an indulgence to the defendant, 
n of tit by r n him to plead ſeveral matters, (which could 


„ Court; | | | e not- 
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not be done prior to this ſtatute) yet it ſhould not be pre- 


| judicial to the plaintiff; if, therefore, a defendant, exerciſing 
[+107] the privilege conferred upon him by this ſtatute, plead ſe- 
veral matters, which are either adjudged, or found againſt 
him on demurrer, or trial, it is but juſt and reaſonable, that 
he ſhould ſuſtain the expences incurred by ſuch his own 
falſe, or improper pleading. However, in the caſe of Hovard 
v. Cheſhire, determined upon the opinion of all the judges, a 
different meaning appears to have been annexed to the 
words of this clauſe. The following are the determinations 

upon this ſubject. ep | 
jones v. In an action of aſſault and battery, the defendants, by 
Davies leave of the Court, pleaded ſeveral matters, namely an ac- 
p. 22 C. a. cord with ſatisfaction by the huſband ; that what the wife Ci] 
Barnes, 140 as in aid of her huſband; not guilty ; and ſon aſſault de- 
meſne. On the trial, a verdict was found for the defendant 


on the two firſt mentioned pleas, and on the reſidue for 


the plaintiff, without any damages ; and the judge.did not 
certify that the defendants had probable cauſe to plead the 
two pleas found for the plaintiff. On motion, the Court 


directed the coſts of the two latter pleas to be allowed the 


plaintiff, and that the ſame ſhould be deducted out of the 
coſts allowed the defendants, ſaying, that they had no diſ- 
cretionary power, but were bound by the 4 Ann. as the 
Judge had not certified. | + 
And if the plaintiff obtain judgment on a demurrer to a 
ſpecial plea before the trial on the general iſſue, he ſhall have 
coſts of the pleas adjudged inſufficient on the demurrer, 
notwithſtanding he may be afterwards nonſuited on the trial 
of the general iſſue. | | 
1108] Thus, in an action on the caſe by a commoner againſt 
SGreenbow. defendants for digging turfs, &c. upon the waſte, where the 
v. ey ved right of common was claimed, whereby the plaintiff could 


others, P. 


— os » uo enjoy, &c. the defendants, by leave of the Court, plead- 
13 ed the general ifſue, and two ſpecial pleas, one of the latter 
| | of 
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of which was ala to the firſt, and the other to the ſe- 
cond count of the declaration. There were new aſſignments 
to the two ſpecial pleas, and a ſpecial plea to the new aſſign- 
ments, to which the plaintiff demurred; on the demurrer the 
plaintiff had judgment, but on the trial of the iſſue, joined 
upon the not guilty, was nonſuited. Under theſe circum- 
ſtances, the prothonotary had a doubt with reſpect to the 
mode of taxing the coſts. 

After hearing arguments on both ſides, and a conſulta- 
tion with all the judges (among u hom was ſome diverſity 
of opinion), the Court directed the prothonotary to tax the 
plaintiff's coſts of the demurrer, according to the ſtatute of 
Aun. and that ſo much as ſhould be allowed upon ſuch 
taxation, ſhould be deducted out of the ſum allowed the de- 
fendants for their coſts, upon the nonſuit. | 

So, if one of ſeveral pleas, pleaded by the defendant, be 
xjudged bad on a demurrer to the plaintiff's replication 
thereto, the plaintiff is entitled to have the coſts of thoſe 
pleadings, deducted from the coſts taxed for the defendant 
on the po/tea, if the defendant, afterwards, obtain a verdict 
upon the trial of the iſſue joined on the other pleas, even 
though it ſhould appear on the whole of the record, that the 
plaintiff had no cauſe of aCtion. 

tAs where, in an action of treſpaſs for 1 and en- : 
tering a cloſe, lately part of a waſte in the manor, the defen- e 
dants pleaded not guilty and ſeveral juſtifications; one, 1 
under a right of common, to which the plaintiff replied a = 23G. 
igt of approving in the lord, leaving a ſufficiency of com- How, ogg 
mon; another, under a right of digging ſand or gravel up- 
on the waſte, which was traverſed by the replication. There 
was another juſtification under a cuſtom in the manor re- 
ating to the mode of incloſing the waſte ; replication that 
the lord had a right to incloſe the ſaid parcel under the ſta- 
tute of Merton, and did approve the fame, there being left 
common ſufficient, Co this the defendants demurrer ſeve- 

ray, 
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rally, and joinder by the plaintiff. Judgment was given for 


the plaintiff on the demurrers, and afterwards the cauſe went 


to trial on the ſeveral iſſues which had been taken. And the 
iſſues relating to the defendant's preſcriptive right to dig 
gravel and ſand being found for them, the jury were di. 
charged from giving any verdict on the other iſſues, on the 


ground that the lord could not incloſe under the ſtatute of 


Merton againſt ſuch right, or any right of eſtovers. The 
maſter taxed the defendants' cofts on the poſſea, but did not 


allow them the coſts of che demurrers. 


[+110] 


A motion was made, on the part of the plaintiff, that the 
maſter might tax the plaintiff the coſts occaſioned by the de- 
murrers, and that the amount of ſuch taxed coſts might be 
deducted out of the coſts allowed to the defendants on the 
peſtea. And it was contended that under the 4 Anne, c. 16, 
the plaintiff was entitled to the coſts of the demurrer which 
had been adjudged for him, notwithſtanding the defendants 
twere entitled to judgment on the whole record; and the caſe 
of Greenhow v. ley was cited in ſupport of this doctrine. 

In oppoſition to the rule, it was inſiſted, that, as it ap- 
peared on the whole of the record, that the plaintiff had no 


Cauſe of action, he was not entitled to have any coſts de- 


ducted, The defendants were clearly entitled to a general 
jadgment on the record, for though in fact only one ifſue 
was tried, which was on the right to dig ſand and gravel, yet 
that being found for the defendants, was deciſive againſt the 


right ſet up by the lord to incloſe, and there was no occaſion 


to enter upon the other iſſues. As the j 2int on which the 
demurrer turned was totally collateral to the merits and gilt 
of the cauſe, the plaintiff has unneceſſarily incurred that ex - 


_ pence by arguing it before the trial; for if he had waited til 


afterwards, the arguing of the demurrer would have been 


nugatory. I he Court are not bound by the ſtatute of Anne 
to allow the plaintiff his coſts on the demurrer. They hare 


a diſcretion which goes to all the coſts, as well as to the 
quantum. 
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quantum; ſuch a diſcretionary power as a judge at N. Pri- 
us has of granting a certificate under the ſame ſection of the 
act, N 
BULLER, Juſtice.— This verdict proceeded on the ground 
which the defendants' counſel have ſtated, but the queſti- 


on now is, whether under the ſtatute of Anne the plaintiff 


has a right to the coſts of the demurrers which were ad- 
judged in his favour? Before this act of parliament only 
one plea could be pleaded, when records were of courle leſs 


expenſive than they are at preſent. The meaning of the 
tlegiſlature in paſſing that act was, that though they would 


grant an indulgence to a defendant, by permitting him to 


plead ſeveral pleas, yet it ſhould not be prejudicial to the 


[tru] 


plaintiff ; and therefore the coſts of double pleadings are by 


Then it is 
material to conſider, whether, under this clauſe of the act, 
the quantum of the coſts only is left to the diſcretion of the 


they will or will not allow any co/?s at all? I am of opinion 


that on this clauſe the plaintiff is entitled to coſts, and that 
the quantum only is in the diſcretion of the Court. The 


form of entering the judgment for coſts in all cafes ſtates 
it to be by the diſcretion of the Court, but that is only as to 
the quantum. With regard to the latter part of this clauſe, 


Court? or whether a diſcretion is veſted in them, whether 


if a verdict had been found for the plaintiff on the iſſues, 


primd facie he would have been entitled to coſts: and I have 
never known any inſtance of a judge at M/ Prius certifying 
in favour of the party pleading double when the iſſues on 
thoſe pleadings are found againſt him; for it is but juſt that 


the party who has created that expence ſhould pay it. Then 


it is ſaid that the. plaintiff ſhould not have argued the de- 


murrer till after the iſſues had been tried, in order to avoid 


the expence of the demurrer; but that argument is not well 


founded, becauſe an expence is immediately incurred by the 
pleadings. The plaintiff had a right to argue the demurrer 
| either 


Fol. 


[f112] 
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either before or after trial; I have always thought it better 
to argue it before the trial, becauſe a demurrer may put an 


end to the whole. This falls very much within the reaſon. 
ing in the caſe of Dodd v. Joddrell, which was argued in the 


laſt term, where the defendant in replevin was allowed the 


coſts of the f iſſues found for him out of the general coſts of 


the verdict, though ſome iſſues were found for the plaintiff 


which entitled him to judgment. There the Court reaſoned 
on the plea itſelf, holding every thing afterwards to be con- 
ſequent upon it. In the preſent caſe, the demurrer was in 
conſequence of the bad plea pleaded by the defendants ; and 
as the plaintiff had judgment on that plea, he is likewiſe en- 
titled to the coſts of it. 


Gross, Juſtice.—I agree with my brother Bol LER, that 


our diſcretion on this act of parliament only relates to the 
quantum of the coſts which the party is entitled to. In this 


caſe it is highly fit that the coſts of this bad pleading ſhould 


fall on the perſon who was the cauſe of that pleading ; 
otherwiſe it would be right to correct the mode of pleading 
as many pleas as the party chooſes. This double pleading 
is not allowed as of courſe in the Court of Common Pleas, 
where they refuſe their aſſent to particular pleas which they 
think are vexatious. As to the objection that the plaintiff 


ſhould not have argued the demurrer before the trial, the 


anſwer which has been given to it is deciſive; for if the plea 


be good, it may put an end to the ſuit, and thus may be the 


M 29G. 2. 


means of ſaving expence. On the true conſtruction, theie- 
fore, of this ſtatute, I think that our diſcretion is confined to 
the quantum of the coſts ; and that the plaintiff, who has ob- 
tained a judgment on the demurrer, is entitled to the coſts 
of this plea. Rule abſolute. 

In the caſe of Hovard v. Chefhire, before alluded to, the 


B. R. Say. defendant, by leave of the Court, pleaded, in an action of 


Rep. 260. 


Sed quare. 
| 113] 


#treſpaſs, not guilty and a juſtification ; there was a verdict 


for the plaintiff on both pleas, 2 one penny, and the 
Judge 
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judge did not certify that the defendant had a probable cauſe 
to plead the ſecond plea, but he certified purſuant to the 
ſtatute 4.3 of Eliz. c. 6, that the damages were under forty 
ſhillings. The plaintiff moved for the coſts of the ſpecial 
plea. ; | 

And by DRNTSON, Juſtice, It hath been ſaid that, 
becauſe the judge hath not certified, that the defendant had 


a probable cauſe to plead the ſpecial juſtification, the plaintiff 


is entitled to the coſts of that plea, it having been found for 
him, under the ſtatute of 4 Ann. c. 16; but the words of 
that ſtatute are only, that coſts ſhall in ſuch caſe be given 
at the diſcretion of the Court; and it has been reſolved at a 
meeting of all the judges, that if there be a certificate upon 
the 43 Eli. the plaintiff ſhall not have the coſts of any plea 
pleaded with leave of the Court, although the iſſue thereon 
joined be found for him, and the judge have not certified 
upon the ſtatute of Anne. „5 
Although the word “ avawant” doth not occur in the 
fifth ſection of the ſtatute of 4 Arne, it is obvious, from the 
penning of the latter part of that clauſe, that it muſt have 
been omitted from mere accident; the fourth ſection enables 
aplaintiff in replevin to plead ſeveral matters in bar, by leave 
of the Court, and the fifth provides that, if any ſuch matter 
be judged inſufficient on demurrer joined, or a verdi& be 
found upon any iſſue for the plaintiff or demandant, coſts 
ſhall be given at the diſcretion of the Court, unliſi the judge 
ſhall certify that the ſaid plaintiſf in replevin had a probable 
cauſe to plead ſuch matter; now a certificate could hardly 
be ſaid to be given in order to excuſe the plaintiff from pay- 
ing the coſts, unleſs the defendant would be, without ſuch 
certificate, entitled to receive them. And it hath been ac- 
cordingly held that, although ſome ifſues in replevin may be 
found for the plaintiff, which entitle him to judgment, the 
defendant is entitled to the coſts of other iſſues found for 
lim, unleſs the judge certify that the plaintiff had probable 


Cauſe 
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cauſe to plead the matters on which the iſſues found againſt 
him are joined. 


„ Ja the iſt caſe, in 9215 this point appears to have 


Dent F. a0. been agitated, there was no deciſion, but it furniſhes a ſtrong 

| Baracs,141. inference, that the Court inclined in favour of the avowant's 
right to coſts. The caſe was, in an action of replevin four 

ſeveral iſſues were joined upon four ſeveral pleas in bar to an 
avowry; three of which were found for the plaintiff, and the 
fourth for the defendant ; and the judge not having certified 
that the plaintiff had a probable cauſe to plead the fourth 
plea in bar, the defendant moved for the coſts of that plea, 
and obtained a rule to ſhew cauſe. However the rule was 
afterwards diſcharged, the judge having certified, after the 
motion and before cauſe ſhewn, in the plaintiff's favour; but 
the plaintiff was ordered to pay the defendant the coſts of the 
application. 

| Bright v. In a ſubſequent caſe, wherein the 3 was preciſely 

* H. the ſame with that in Cremer v. Dent, after enlarging a rule 


238. 


e which had been obtained by the defendant to ſhew cauſe, the 
| _ Court directed the prothonotary to tax the ayowant's coſts 
[+115] fon the pleas found for him, and that the ſame ſhould be de- 
duQed out of the coſts allowed to the 3 on the other 

part of the record. 
FEY Again, in an action of replevin, the FI OS pleaded 
Joddrcil B. non cepit, and men made cognizance as bailiff of J. Horne, 
q OP The plaintiff after taking iſſue on non cepit, and traverſing 
Rep 235. the d. fendant's being bailiff of J. Horne, pleaded two pleas 
in bar; the firſt, a licence to him from J. Horne to put his 
cattle in the place in queſtion; the ſecond, that the place in 
queſtion was parcel of Po/tcomefield, and ſet up a right of 
common thereupon. The replication firſt traverſed the li- 


cence from J. Horne to the plaintiff; and, ſecondly, pro- 


teſting againſt the right of common, traverſed the place in 
queſtion being parcel of Py//comefield. The firſt and laſt 


iſſues were found for the plaintiff, the ſecond and third for 


T. ² A 
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the defendant. 
tried, did not certify that the plaintiff had a probable cauſe 
for pleading his pleas in bar ; the maſter in taxing the plain- 
tiff his coſts having only deduCted for the defendant the coſts 
of the third iſſue. 

A motion was made that the maſter ſhould be direted 
to allow the defendant the coſts of the verdict; or atleaſt to 
deduct for him the coſts of the ſecond, as well as of the third 
iſſue. The counſel was beginning te argue the defendant's 
title to the coſts of the verdict, but was ſtopped by the 


Court, who deſired him to confine himſelf to the ſecond 
point, as they were of opinion that the plaintiff was clearly 


entitled to the coſts of the verdict. The arguments on this 
point chiefly turned on the penning of the fifth clauſe of 
the ſtatute of Anne, which, it was ſaid, plainly proved, that 
the legiſlature muſt have intended to comprehend avowants 
therein. And it was faid, as the maſter had already allowed 
the defendant the coſts of the third iſſue, which was found 
for him, it was equally reaſonable that he ſhould have thoſe 
of the ſecond. 

The Court were clearly of opinion, that the defendant 


was entitled to deduct the colts of the ſ:cond as well as of 


the third iſſue; and 
BULLER, Juſtice, added the Sificulty o of the FO 


ſcems to have ariſen from the term © overpleading ;” for he 
conceives that although ſome of the iſſues are found for the 


defendant, yet, if the plaintiff did not unneceſſarily plead 
the matter upon which thoſe iſſues were taken, and was en- 
titled to the general coſts of the verdict, the colts of thoſe 
iſſues ought not to be deducted. But I take it that over- 
pleading means, pleading matter not true in point of fact 


which is found againſt the party pleading it, and yet he is en- 


titled to a verdict. It makes no difference whether the plain- 
tiff in replevin pleads new matter out of the recognizance, 
on which iſſue is joined, and it is found againſt him; or 


v nether 


And the judge, before whom the cauſe was 
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whether he takes iſſue on the cognizance itſelf, and that i 

found againſt him. The general rule is this; where ſever;] 

matters are pleaded by the plaintiff, ſome of which are 

found for him, and the others for the defendant, and the 

plaintifF is entitled to judgment, if the judge, who tried the 

cauſe, certify that there was a probable cauſe for pleading 

thoſe pleas, the maſter is not to deduct the coſts of thoſe iſ. 

[ 4117] ſues ſo found for the defendant ; but if there be no certi. 

ficate, the defendant is entitled to have thoſe coſts deducted 
for him. Ordered accordingly. | 
An avowant hath been determined to be a defendant with- | 
in the meaning of the ſtatute of 4 Hun. c. 16. and therefore W 
if there are ſeveral avowries, ſome of which are found for ; 

the plaintiff, and the others for the defendant, the plaintiff 
is entitled to the coſts of the iſſues found for him, if the a 
judge, who tried the cauſe, do not certify a probable cauſe ; 
for pleading thoſe avowries, even though, on the whole, F 
the plaintiff ſhould appear to have no cauſe of action. p 
Done 5 Thus, in replevin, there were ſeveral avowries on the re- 5 
R. P. 22 cord, and iſſues joined on all; and the jury having found for i 
hg 725 the plaintiff on all but one iſſue, on which a caſe was reſerved | 
por the opinion of the Court and adjudged, on argument, 
for the defendant, a rule was obtained to ſhew cauſe why 
the maſter ſhould not allow the defendant the full cofts cn 
all the iſſues. To this end it was contended, that a defen- 
dant or avowant in replevin, is an actor, and to many pur- 
poſes conſidered in law as a plaintiff, That different avow- 
ries, therefore, ought to be looked upon as different counts 
in a declaration, and that when ſeparate iſſues are found on 
different counts, and any one of them is found for the plain- 
tiff, he is allowed the coſts of the whole record. That by 
the fifth ſection of 4 Anne if any ſpecial matter pleaded by 
virtue of that ſtatute by any defendant, tenant, or pluntif 
in replevin, ſhall be judged inſufficient on demurrer, ot 


found for the plaintiff or demandant, coſts are given; but 
that 
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RIGHT TO COSTS. 


that it a not be ſuppoſed, that in the general words [ 11 181 


« defendants or tenants,” were included avowants or defen- 


dants in replevin; and if they were not included, they ought, 


upon general principles, to have their full coſts, in ſuch a 
a caſe ; becauſe, if any one of the avowries is found againſt 
the plaintiff, it ſhews that he had no cauſe of action. 

But on ſhewing cauſe Lord MANSFIELID, WIIIESs, and 
BuLLER, Fuftices, (ASHURST, Juſtice, being abſent), 
were clear that an avowant 1s a defendant within the mean- 


ing of the act, and ſaid, it had always been ſo conſidered 


in the taxation of coſts. Indeed if it were not ſo, there 
would be no authority under ſet. 4. to plead different 


avowries. 


If the plaintiff take ive on fans pleas in bar, one cf 


which is inſufficient in point of law, and obtain a verdict on 


all the iſſues, except that joined upon the inſufficient plea, 


which is found for the defendant, he is not entitled to the 


coſts of the iſſue found for the defendant, although judg- 
ment may be entered up for him (the plaintiff) on the other 
iſſues found in his favour ;—he ought to have demurred to 
the bad plea. 


As where, to an action of treſpaſs, the defendant pleaded Kirk v. 


the general iſſue, and three ſpecial pleas of juſtification ; at . - 
the trial whereof a verdict was given for the plaintiff on the R P. 26 G. 


general iſſue and the two firſt juſtifications, and for the de- 3; 7 Term 


tendant on the laſt juſtification, A rule having been made 
to enter up judgment for the plaintiff on the general iſſue 
and the two firſt pleas of juſtification, notwithſtanding the 
verdict for the defendant on the laſt juſtification, the ſame 
tbeing inſufficient in point of law, the defendant obtained 
a rule to ſhew cauſe why the maſter in his taxation of coſts 


ſhould not allow ſuch coſts only as were incurred upon the 
iſſues found for the plaintiff, without allowing to the plain- 
iff any coſts upon the iſſue found for the defendant. On 
* cauſe againſt the rule it was ſaid, that as the defen- 


H dant 


Nep. 266. 
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dant had pleaded an inſufficient plea, the plaintiff was enti. 1 
tled to the coſts of that plea. That if the plaintiff had de. eres 
murred either to the plea or to the rejoinder, and had judg. the 
ment, he would have been entitled to the coſts ; andit was YL 
immaterial in what ſtage of the cauſe the FREY had Judg- V 
ment, of tl 
BuLLER, Juſtice. —All the late caſes are decidedly againſt ¶ bete 
the plaintiff. Suppoſe the judgment had been ede, no {Wooin 
coſts would have been given, The reaſon is obvious; the N poin 
plaintiff has contributed to the coſts as well as the defendant, 
He ſhould have demurred to the defendant's plea; and by 
going on to trial, he is equally in fault. 
Per Curiam. Rule abſolute. 
— If the defendant plead, by leave of the Court, not guilty, 
10 2. and not guilty within fix years, upon the former of which 
2 % ii iſſue is joined, tried, and found for the plaintiff, and to the 
be. latter there is a demurrer, which, on argument, /ub/equent 
to the trial of the general iſſue, is adjudged for the de- 
fendant ;—neither party ſhall have the coſts of the trial, but 
the defendant ſhall have thoſe of the demurrer. Thus,— 
In an action of treſpaſs and aſſault for criminal con- 
[+120] verſation with the plaintiff's wife, the defendant, by leave 
bof the court, pleaded not guilty, and not guilty within fix 
years. Iſſue was joined on the former plea of not guilty; 
to the latter the plaintiff demurred. Prior to any argument 
upon the demurrer, the iſſue joined on the plea of not guilty 
was tried, and found for the plaintiff, with 5ol. damages; 
afterwards the demurrer was argued, and adjudged for the 
defendant, and each party had judgment; viz. the plaintiff 
on his verdict, and the defendant on the demurrer. Upon 
theſe facts a motion was grounded for the direction of the 
Court to the maſter how to tax the coſts. 
After taking a few days to conſider of it, the reſolution of 
the Court was delivered by Lord Ma NSFIELD, to the fol 


loving effect; 
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RIGHT TO COSTS. 


The two pleas pleaded by the defendant have received dif- 
frent determinations; one is found againſt the defendant, 
he other has been adjudged for him. So that the plaintiff 
pen the whole has no cauſe of action. 

We are all of opinion, that the particular cnt 
of this preſent caſe are ſuch as may very well ſuffice for our 
ktermining it upon theſe circumſtances alone, without 


going into the general queſtion ;—the general queſtion is a | 


point that might require a good deal of conſideration. 


Now, upon the preſent circumſtances, it is clear, that 


the defendant muſt certainly have the coſts of the demurrer 
which hath been adjudged for him. 

But as to the coſts of the trial. we think that the plain- 
if ought not to have them, though he has' obtained a ver- 
ict upon this iſſue: for, upon the whole, he had 0 cauſe 
of ation. The demurrer is deciſive as to that. And he has 
xted unadviſedly, in carrying this iſſue down to trial, before 
the determination of the demurrer. 


We cannot ſay that the defendant did wrong in dd 


not guilty, as well as not guilty within fix years; we can- 
not determine that he had no pretence for ſo doing, and 


therefore we cannot ſay that he ought to pay coſts merely 


for that cauſe. And yet, on the other hand, that plea 
being found falſe, he ought not to receive colts of the plain- 
tf, upon the trial of that iſſue which has been found againft 
bim. 

But nevertheleſs, though it is band againſt the 4 
ant, yet the plaintiff cannot have damages upon it, becauſe 
won the whole judgment muſt be againſt him; and there- 
lore neither can he have ceſis upon it. So that the judg- 
nent muſt be for the defendant clearly, and he muſt alfo 


[+121] 


have the cofts of the demurrer ; but upon the trial there are 


to be no coſts on either fide ; but each "oy is to fit down by 
lis own coſts. 


H 2 


N. B. 


OF A PLAINTIFF'S, &c. 


N. B. There was no rule drawn up in form; this declarz. 
tion of the Court being only for the direction of the ma. 
ter, how to tax theſe coſts. 

Doug. 678. Where there are different iſſues joined on different pleas, 

on ſome of which a verdict is found for the plaintiff, and on 

[+122 ] fothers for the defendant, the defendant, by the practice of 

= REY the Court of King's Bench, will be entitled to the coſts of 

o * 33 the iſſues found for him; though it ſhould ſeem that a diſ. 
— 134. ferent practice prevails in the Common Pleas. 

But it is different where there are iſſues joined on ſever: 
counts, and on ſome a verdict for the plaintiff, and on others 
for the defendant; for there the defendant ſhall not, in 
either the Court of King's Bench, or Common Pleas, have 
any coſts upon that part of the record on which the verdict 
is found for him. | 
Bartlet ant In treſpaſs, the defendant pleaded not guilty, and ſevera 
3 juſtifications ; upon the trial, the plaintiff not proving his 
$. E. Barnes poſſeſſion in the locus in quo, the defendant had a verdid, 
| og" which, by the direction of DEN Iso, J. was entered upon 
— 5 the general iſſue only; upon which there was a motion fora 

venire de novo, - but the Court refuſed the motion, ſaying 

8. P Dayrel that the verdict was complete, and determined the cauſe, 
2 Briggs. that the plaintiff was not entitled to damages; though they 
25 G. a. faid the plaintiff might have inſiſted upon having a verdi 
entered on the other iſſues, which would have entitled him to 

the coſts of thoſe iſſues, unleſs the judge ſhould have cer- 

tified that the defendant had probable cauſe for pleading the 

ſame. e 

Cremer v. A certificate upon the ſtatute 4 Anne, c. 16. ſ. 5. need 
| not be made in court, at the trial, but will be effective i 
Barnes, 141. made afterwards ; even though it ſhould be granted after ai 
application by the plaintiff, for the coſts of a ſpecial plc, 
for want thereof. 


Vide poſt. 
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CHAPTER 11. 


OF A DEFENDANT'S RIGHT TO COSTS. 


TY 


_ SECT. I. 


Of Gifts where the plaintiff i is nenfuited, or a 22 is Ps 
for the Defendant. | 


SECT, II. 


Where a plaintiff neglefts to declare in due Time, or, after 
Declaration, diſcontinues his ſuit. | 


Ser. MM 


Where there are re foueral Defendants, and one or more of them 
acquitted, by Verdict, at the Trial, 


SECT. Iv. | | 
Where there is Judgment for the Defendant, on a De- 


munrrer., 


Ser. v. 


Where an Action is inſtituted in a ſuperior Court for a - 
Matter, or againſt a Perſon, within the Furiſdiftion 
of, or amenable to, a Gurt of Conſcience, or Requeſts. 


1 


[4124] 
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ver4i@ paſs © tiff or plaintiffs, and any other perſon or perſons, or of 
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SECT. 1 


Of Cofts where the plaintiff is nonſuited, or a Verdict is found 
for the Defendant. 


IT is unneceſſary to make any particular obſervations on 
the ſtatute of Marleberge, c. 6b. which only entitled a de. 
endant to coſts in a writ of right of ward, when the ſuit 


was malicious, fince that ſtatute, or at leaft that part of it, 


being calculated for the ſupport of our ancient military te- 
nures, with them became extinct in the reign of Charles the 


Second. 
In no other caſe, were any coſts 85 a defendant, by 


either the common or ſtatute law till the twenty-third year 


of King Henry the Eighth. However, now, by a variety 
of ſtatutes, a defendant, when he prevails, is entitled to the 
ſame coſts as the plaintiff would have had, in caſe he had r re- 
covered. 

23 H. 8. c. 15. f. 1. enacts, & That iin any aQion 
« bill, or plaint, of treſpaſs upon the ſtatute of King 
« Richard the Second, for entries into lands and tenements 
* where no entry is given by law, —or of debt or covenant 

upon any ſpecialty made to the plaintiff or plaintiffs, or 
upon any contra? ſuppoſed to be made between the plain- 


* detinue of any goods or chattels on a ſuppoſed right of 
« property, or of account charging the defendant as bali 
or receiver, or upon the caſe, or upon any glalute for any 
« offene or wrong perſonal immediately ſuppoſed to be done 
« to the plaintiff, — che plaimiff, after appearance of the de- 
4 fendant, be noriſirited, or that any verdict happen to pals, 
« by lawful trial, againſt the * the defendant, in 


every 
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RIGHT TO COSTS. 


« every ſuch action, bill, or plaint, ſhall have judgment 
« to recover his coſts againſt the plaintiff, to be aſſeſſed 


« and taxed at the diſcretion of the Court, and ſhall have 


« ſuch proceſs and execution for the recovery and having 
« his coſts againſt the plaintiff, as the plaintiff ſhould or 
« might have had againſt the defendant, in caſe the judg- 
« ment had been given for the plaintiff.” 

The 24 H. 8. c. 8. exempts plaintiffs, ſuing to the uſe 
of the king in any action whatſoever, from tlie payment of 
coſts, in caſe they be nonſuited, or a verdict paſs againſt 
8 +. 0 n 25 
14 Fac. 1. c. 3. enacts, „That if any perſon ſhall com- The deſe n- 
« mence or ſue in any court of record, or in any other court, _ -_ 
« any action, bill, or plaint of treſpaſs, or ejectione firme, — 
« or any other action whatſoever, wherein the plaintiff or 2 


« demandant might have coſts (in caſe judgment ſhould be plaint ff 


would have 


given for him) and the plaintiff or demandant in any ſuch had them 


« action, bill, or plaint, after appearance of the defendant, a LO = 
« be nonſuited, or that any verdi happen to paſs, by any | 
te lawful trial, againſt the plaintiff or demandant, that then 

« the defendant in every ſuch action, bill, or plaint, ſhall 

« have judgment to recover his coſts, to be aſſeſſed, taxed, 


and levied in manner and form as coſts are to be aſſeſſed, 


« taxed, and levied in certain actions in and by the law of 
« the three-and-twentieth year of King Henry the eighth.” 
lt would be both a tedious and. uſeleſs taſk to enter into [+126] 

a minute detail of fuch deciſions upon the 23 H. 8. c. 15. as For caſes 
upon the 

only go to determine what ſpecies of actions are compre- 23 H. 8. 

hended within the words of that act; ſince the 4 Fac. 1. 8 m Ss 

c. 3. has rendered a knowledge of moſt of thoſe diciſions a 517. in netic. 

matter of very ſmall importance by affording adefendant the 

ſame right to coſts, on a nonſuit, or verdict in his favour, 

in every action, where, on a recovery by him, the plaintiff 

would have had them, as was done by 23 H. 8. in the parti- 

cular actions therein — 


Where 


OF A DEFENDANT'S 


| Alfop v. Where judgment is given for a defendant upon a ſpecial 


Cleydon, a 
— Elie. verdict, he ſhall have his coſts as well as upon a general ver- 


- in ©. dict; for the former is equally a verdict for him, for whom 
406. 
bur not it is found as the latter, and, after judgment thereon, there 


- gs is no difference, but it is the ſame, as if a general verdic 
144. ſemb. had been originally given for the defendant. 


contra, 
1 Lill. Pr. It appears from the greater number of authorities, that a 


Res. 572. defendant is entitled to coſts on a nonſuit, or verdict, in a 


G. acc. 
| ſpecies of action, wherein the plaintiff, on a recovery, would 


have had coſts, although it ſhould be obvious upon the face 


of the declaration, in that particular caſe, that the plaintiff 
had no cauſe of action. 


Wright H. mance of anaward, the breach being alleded in a matter not 
Moore, Within the ſubmiſſion, and iſſue joined thereon, the plaintiff 
555. at Miſi Prius was nonſuited; a motion was afterwards made 
for the purpoſe of ſaving coſts, under the 23 H. 8. c. 15 
that the judgment might be given upon the inſufficiency of 
[#127] the jdeclaration, and not upon the nonſuit, but the Court 
| rejected the application, and held that the defendant ſhould 
have coſts, they being given for the vexation. 
Biythe v. But in the caſe of Bhthe v. Topham, a ſimilar motion 
gy — ſucceeded ; this was an action upon the caſe for digging 2 
758. Vide pit in a common, per guad his mare, being ſtraying there, 
5 322. fell into it and periſhed, and on not guilty, verdict for the 
Ketley, defendant; the plaintiff, to ſave coſts, moved in arreſt of 
146. . ; : 
judgment that the declaration was not good, he not ſhewing 
any right therein, why his mare ſhould be in the common, 
and therefore it is damnum abſque injurid, and of that opinion 
was the whole Court; wherefore it was adjudged upon the 
declaration, that the bill ſhould abate, and not upon the 
verdict, 2755 | 
Dy. 32. b. However, the principle laid down in Ladd v. Wright has 
3 been very equitably adopted in a variety of ſubſequent de- 


3 Bu'ſt. 248. 
Hutt. 16. ciſions; wherein, conformably to that caſe, it has been de- 


cided 


Thus, in an action of debt upon a bond for the perfor- 


ſpecial 
1 ver- 
whom 


there 
erdict 


that a 
Ma 


would 


e face 


laintiff 


zerfore 


er not 
laintiff 
made 
6.4% 
ncy of 
Court 
ſhould 


notion 
Sing a 
there, 
or the 
eſt of 


ewing 


nmon, 


pinion 
on the 
on the 


ht has 
nt de- 
en de- 


cided 


RIGHT TO COSTS. 


ae "OY notwithſtanding the declaration may be inſuffi- . 
cent, the defendant ſhall have coſts, if he obtain a verdict, — 175 
or the plaintiff be nonſuited. And, indeed, it would big Cos rn 
unjuſt, in ſuch a caſe, to deprive a defendant of his coſts, ＋ BY 
merely becauſe the action brought againſt him is erroneous, 213. 427. 4 
2s well as wrongful. — le, 258. 
But where at the trial of a cauſe, a verdict was found for Rep. 88. 
the plaintiff, and two points were reſerved for the opinion of 
the Court; one of which was a ground for arreſting the 
judgment, and the other for entering a nonſuit, and both of 
them, fon argument, determined againſt the plaintiff, the [4128] 
Court refuſed to order a nonſuit to be entered, but arreſted 
the judgment, and thereby fixed each party with his own 


coſts, as the defendant might have demurred to the decla- 


"ration, and as his conduct in the tranſaction, in which the 


action originated, n. to have been ſomewhat repre- 
benſible. 
This was a ſpecial action upon the caſe, brought againſt — | 
defendant for a breach of the duty of his office, which was B. R. H. 
ſtated in the declaration to be that of under-fheriff. Plea — 2 
not guilty. Verdict for the plaintiff. a 403. 
At the trial, three points were ſaved for the opinion of the 
Court; two of which are only material to this queſtion. 
iſt, Whether the action would lie againſt the defendant, the 


under-ſberiſf? 2dly. Whether the plaintiff was not precluded 


from bringing this action, having already, on motion, ob- 
tained ſpecific relief, by a rule of Court, againſt the high. 
ſheriff, for the injury complained of? 

A rule was obtained to ſhew cauſe why a nonſuit ſhould 
not be entered, or why the Judgment ſhould not be arreſted. 
After argument, 

Lord MAN$FIELÞ ſaid, the Court were unanimouſly of 
opinion, that the action did not lie againſt the ander- HMeriꝶ; 
al actions for breach of duty in the office of ſheriff, muſt be 
brought againſt the * -ſheriff, as for an act done by him, 

though 
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though it proceeds from the act of theunder-ſheriff or bailiff, 


This objection, which ariſes on the face of the declaration, 
[4129] goes in arreſt of judgment. And as to the ſecond objeQi. 


on, we are of opinion, ſuppoſing the action would well have 


Jain againſt the defendant, that under the circumſtances of 


this action, having already complained againſt the high- 


ſheriff by motion, and uponſuch motion obtained an adequate 
recompence by rule of court, for the identical injury now 
complained of. 


The queſtion that ariſes upon theſe two points, one of 


which is a ground for arreſting the judgment, and the other 
for a nonſ=it, is what the Court ſhould da. If we order a 
nonſuit to be entered, the plaintiff muſt pay the defendant 
1“ bis colts ; but if we arreſt (a) the judgment, each party 
- ns _ mult pay their own coſts, Upon the whole, taking all the 
273. circumſtances and complexion (1) of the caſe into conſide- 
— ration, we think the defendant ought to prevail upon the 
— motion in arreſt of judgment, more eſpecially as it appears 
284. 1 T. uponthedeclaration that he might have demurred.——Judg- 
X 267. ment arreſted. 

Lord MansFIELD added, that the proper wal would 
have been for the defendant to have applied to the Court to 
ſtay the proceedings in this action. 

If the plaintiff be nonſuited, the deſendant ſhall have colts, 


 Laifſt 
— =_ although he may have pleaded a an infufficient plea in bar. 
11 Jac. C. B. Godb. 220. 


[4130] 8c the defendant ſhall have coſts under 4 Fac. 1. c. 3, | 


1 H. where the plaintiff is nonſuited i ina honune replegiande. 


1 G. 2. Caf. Pr. CP. 39. 
Greethm Or, in an action by the party grieved, againſt tht Hun- 


res un dred, upon the ſtatute g G. 1. c. 22, ſ. 7. 


Thea, B. RI. 56.3 3 Burr, 1723. . Th 


(i) It appeared, in evidence, atthe trial, that the defendant, in the 
very tranſaction, which oceaſioned the ſuit, had aded n to the 
| recommendation of thc — 
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RIGHT TO COSTS. 


The declaration upon the M/ Prius roll varied from the gd. 
Plea roll; and at the aſſizes the plaintiff was nonſuited. 2 - 
After which, upon motion, a diſtringas de novo was award- 
ed, the nonſuit being immaterial ; the defendant inſiſting on 
having the coſts of the nonſuit, the Court directed pre- 
cedents to be ſearched; and the report adds, that it ſeems 
he ſhall have coſts at the diſcretion of the Court . no 
judgment appears to have been given. | 

In ejectment the defendant ſhall have coſts, where the — v. 
jury find for him, notwithſtanding the plaintiff may have 18 jac. 2. 
miſtaken his venire ſheias. _ Godb. 

But theſe ſtatutes do not extend to give cofts in a writ f 
attaint. | 


As where attaint was brought by the Mlaintiff in an action mY ot 
of aſſault and battery, and the verdi& affirmed, it was held, Cro. Car. 
that the defendant ſhould have no coſts in the attaint ; for if 3 — 
the firſt verdict had paſſed for the plaintiff, whereby he W. eg ones, 
ſhould have had coſts; or if the verdict had paſſed againſt © 
him, and he had brought attaint, and the jury had thereupon 
been attainted, he ſhould have ſuch coſts only as he would 
have had in the firſt action, if it had been found for him, and 


+no more in reſpect of the attaint. So #2 converſs, where the [131 ] 


fuſt verdict paſſes for the defendant, and upon attaint the 


verdict is affirmed, he ſhall only have the coſts of the firſt 
verdict... . EY 
" Naidhes ſhall the defendant have Ow if the pint be 1 
nonſuited in an afſize. 
Nor where there is a default i in the i writ, * the Loiſton's | 


ſe, Godb. 
plaintiff is afterwards nonſuited; becauſe when the eren 220. | 


is abated, it is as if no ſuit had ever been. 


So where there is a plea in abatement, which the plaintiff Greenhill v. 
confeſſes to be true, and enters A nil capit per breve, the 3 
defendant is entitled to no coſts. 


Ids. S. P. Allen v. Maxey, M. 8 G. 2. Barnes, 120. 1 Str. 638. acc. 


But 


Aplin v. 


— 
T. 13 G. 1 


OF A DEFENDANT'S 


But if iſſue be taken on a plea in abatement, and the 
plaintiff, afterwards, at the aſſizes, be nonſuited, the defen- 


Car pi. C. dant ſhall have coſts upon the nonſuit; becauſe, if the iſſue 


P. 35. 


Davies v. 
James, B. | 


R. M. 
27 G. z. 


114132] 


x Term, 
Rep. 37 1. 


hal been found for the plaintiff, it would have been peremp- 
tory, and he would have had coſts. 

If a defendant remove proceedings from a county court, 
by recordari facias loquelam, into one of the ſuperior courts, 
and ſign judgment of nanpros for the non-appearance of the 
plaintiff, he ſhall have coſts. 

Thus where, an action brought in the county court of 
Monmouth, having been removed by the defendant into the 
Court of King's Bench by a recordari ſacias loquelam, the 
+plaintifF's attorney obtained an order for time to declare; 
and a few days afterwards, hearing from the plaintiff that he 
would not proceed, becauſe the cauſe in the inferior court 
had been commenced to recover only three ſhillings, gave 

notice thereof to the defendant's attorney, who 3 judg- 
ment of nonpros 

Then the defendant obtained a rule to ſhew cauſe why 


the maſter ſhould not tax his coſts. 


And, in ſupport of the rule, it was contended, that the 
word nonſuit, as uſed in the ſtatutes giving coſts to defen- 
dants, extends to nonpros; for it means any relinquiſhment 
of the ſuit. The maſter's doubt aroſe from a dium, to be 
found in the books of practice, that when the defendant 
removes a cauſe from an inferior court, he cannot nonpros 
the plaintiff for not declaring, becauſe the plaintiff is not 
bound to follow him. But that rule only holds in caſes 
waere the cauſe is removed by habeas corpus, and not by re- 
cordart ; which diſtinQion is evidently founded on this rea- 
fon, that in the former caſe the record itſelf is left in the in- 
ferior court, and only an account or hiſtory of the proceed- 


_ Ings tranſmitted to the ſuperior one, Sall. 352; but in 


the latter caſe, the original proceſs is made a record of this 
court. Beſides, it in this Particular caſe, the plaintiff hath 
applied 
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RIGHT TO COSTS. 


app Aled for a rule to declare, which brings 


him into court as 


much as if he had actually filed his declaration. | 
BULLER, Fuſtice,—T he maſter thought in this caſe that 
he was not at liberty to tax the defendant his coſts under the 


+13 Car. 2. ſt. 2. c. 2; and Iagree with 


courts. But the ſtatute of 4 Fac 1. c. 3. 


him in that; be- (t133] 
cauſe that act is confined to ſuits commenced in the ſuperior 
makes this matter Poſt- 137. 


very clear, which ſays that, if a party is entitled to his judg- 


ment, he is entitled to coſts. Then the 


queſtion is, whe- 


ther the defendant is entitled in this caſe to his judgment ? 


that depends on the nature of a recordari. 


There is no ſuch 


diſtinction between an habeas corpus and à recordari as the 


defendant's counſel has taken, as far as rel 


for a habeas corpus does remove the ſuit. 
SIEBER r, in his Law of Replevin, 148, ſays, in a habeas 


corpus, the plaintiff muſt follow the body 


ates to this point; 
Lord Chief B. 


of the priſoner. 


The general rule is, that where, by the writ, each party 
has a day in court, and the defendant may be damnified by 


not appearing, he may appear and demand 


this even though the writ be not returned; 


exigent, or diſtringas. 38 Ed. 2. 20. 


the plaintiff, and 
as upon a capias, 


3 H. 7, 8. . 10. 


Gilb. Law of Rep. 138. Then what is a writ of recordari? 


lt is a ſummons to both parties; for it requires the ſheriff 


to record the plaint, to have it in court on a certain day, and 
to prefix that day to both parties, that they may be there. 
Fitzh. M B. 70. By this writ, therefore, both the parties 


have a day; and the defendant, being bound to appear, may 


be damnified if he does not : then if the plaintiff do not ap- 


pear, the defendant is entitled to judgment. 


It follows from 


hence, that he is likewiſe entitled to his coſts; not indeed 


on the ſtatute of Charles the Second, but 


on that of 4 Fac. 


I. e. 3. whereby if any perſon ſhall commence any action in 


any court, &c. which words are not confined to ſuperior 
courts. | 


Per 


[+134] 


Rex v. 
Midlam, 
. 
5 G. 3. 
3 Burr. 
1720. 


OF A DEFENDANT'S 

+ Per Curiam. Rule abſolute (1). 

It ſhould ſeem that a defendant ought to be allowed al 
ſuch coſts upon a nonſuit, as have been incurred in taking 
the neceſſary meaſures for his defence in the action. 

As where a man, notwithſtanding he had been already 
convicted before a juſtice of the peace, upon the game laws, 
and paid the forfeiture upon ſuch conviction, was ſued by 
action for the ſame offence; and when he wanted to plead 
this conviction in bar of the action, the juſtice refuſed to 


give him a copy of it, which obliged him to remove it by 


Davila v. 
Herring, 
.. 
6 G. 1. 

1 Str. 300. 


Sed vide 
polt. 


(t135] 


Gale v. 
Chapman, 


F. 68. 8. 
Cas. Pr. C. 


P. 65. 
(2) 2 G. 2 . 
c. 22. 8 G. 


= © So 


certiorari into the Court of King's Bench, where, at the in- 
ſtance of the proſecutor, it was ſet down in the paper, and 
affirmed; and afterwards, the proſecutor became nonſuited 
in the action under theſe oppreſſive circumſtances, it was 
faid by Lord MAxNSFIE LD and Mr. Juſtice Y ATEs, that the 
defendant, in the taxation of coſts upon the nonſuit, ought 
to have been allowed the expence of his neceſſarily bringing 
this certiorari to remove the conviction, becauſe it was ne- 
ceſſary to his defence in the action. | 

Upon the trial of a cauſe a caſe was whos; afterwards | 
argued in court, but the facts not being ſufficiently ſtated 
to enable the Court to give judgment, the parties, on the 
recommendation of the Court, agreed to go to a new trial; 
where the plaintiff was nonſuited. And the queſtion now 
+ was, whether the maſter ſhould tax the common coſts of a 
nonſuit, or take into his conſideration all the former pro- 


. ceedings ? Upon motion for the direction of the Court, the 


maſter was ordered to tax the defendant his coſts upon the 
whole, as well with relation to the firſt trial as the laſt. 
It was moved upon the ſtatute (a) for ſetting off mutual 


debts, - that no coſts ſhould be allowed the defendant, be- 
cauſe 


(1) To a queſtion from the bar, whether it was to be underſtood that 
the deciſion had been made ſolely on the ground of the plaintiff's having 
appeared in this Court, by the order for time to declare? The Court 


CAſburſt ard Buller, mn) anſwered in the negative. 
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RIGHT TO COSTS. 


cauſe he had not obtained a verdict, there being only an en- 
dorſement that 13]. was due to the plaintiff for rent, and 
that on balancing the accounts, there appeared due to the 
defendant 1 3s.; but the Court declared that the endorſe- 
ment was equally a verdict to entitle the defendant to his 


coſts, as a verdict in other caſes. 
If the plaintiff be nonſuited in an action of gegen: f. Jordan v. 


againſt ſeveral defendants, he may pay the coſts to any one R AA 
of the defendants at his election. . 
And if the plaintiff be nonſuited for a fault i in his declara- 2 OO 
tion, though divers defendants appear ſeverall 7 15 they * | 
ſhall have only the coſts of the nonſuit. 
An aCtion of debt lies in the Court of King's Bench for — 5 
the recovery of the coſts of a nonſuit in an inferior court, Cro. Elia. 


SG 
though ſuch coſts may not amount to forty ſhillings. poppe 
S. P. Mur- 
ray V. Wilſon, B. R. H. 25 G. 2.1 Wils. 316. Vide 4 T. R. 495, 1 Lill. Abr. 471 (4) 


Darlow v. Colliſon, T. 24 G. 2. B. N. P. 335. 


Where a plaintiff is nonſuited upon the trial, the defen- 
dant ought to pay the jury, which will be afterwards allowed 
him in the coſts of the nonſuit. 2 
+One defendant gave a general releaſe to the plaintiff, af. Ir 36] 
ter the coſts of a nonſuit had been taxed, and, upon mo- 
2 he was ordered to pay the other defendants their 
es. 1 


SECT. 


OF A DEFENDANT'S 


SECT. II. 


Cofts where a plaintiff neglets to 1 in due Time, or 
* * Declaration diſcontinues his Suit. 155 


Cofts, d- THE ſtatute of 8 Eliz. c. 2. recites ! That whereas di- 
mages, and « vers perſons of their malicious minds, and without any 
charges « juſt cauſe, do many times cauſe and procure others of the 
awarded t0<« queen's ſubjects, to be very much moleſted by attach. 
dant, where © ments and arreſts made of their bodies, as well by proceſs 
the _— « of latitat, alias, and pluries capias, ſued out of the Court 
— dif « called the King's Bench, as alſo by plaint, bill, or other 
i« nonfaired © ſuit in the Court of the Marſhalſea, and within the city af 
! King'! London, and other cities, towns corporate, and places 
« where any liberty or privilege is to hold pleas of debt, 
< treſpaſs, and other perſonal actions; and many times there 
« is no declaration or matter laid againſt the parties ſo ar- 
te reſted or attached, and ſo they are maliciouſly put to great 
t expence, without juſt or reaſonable cauſe, and, yet, hi- 
« therto by law, the party ſo grieved and vexed could never 
4 have any coſts or damages. For remedy whereof, be it 
« enacted, That when and as often as any perſon ſhall ſue 
te forth, or cauſe or procure to be ſued forth, of the ſaid 
« Court commonly called the King's Bench, any of the writs 
© or proceſs before mentioned, againſt any perſon, upon 
e which ſuch perſons ſhall be arreſted, or appear upon thc 
< return thereof, and put in bail to anſwer ſuch ſuit as {hal 
te be objected againſt him, that then in every ſuch caſe, if 
« the party, at whoſe ſuit or procurement the ſame writ ot 


& proceſs was ſued forth, do not, within three days next af- 
: © i 
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RIGHT TO COSTS. . 


« ter ſuch bail taken, put into the ſame court his declara- 
tion; or if, after declaration had and put into court, the 
« plaintiff ſhall not proſecute the ſame with effect, but ſhall 
« willingly and apparently to the ſame court ſuffer his ſuit 
« to be delayed, or ſhall ſuffer the ſame ſuit to be diſconti- 

« nued, or be otherwiſe nonſuited therein, the judges of the 
« aid court for the time being ſhall, by their diſcretions 
«from time to time, award to every perſon ſo arreſted, 
u yexed, moleſted or troubled by ſuch writs, or ſuit, his 
« coſts, damages, and charges, ſuſtained by means of any 
« ſuch writs, proceſs, arreſt or ſuit.” 

The third ſection of this act gives, in like manner, coſts 
to a defendant attached or arreſted to anſwer any ſuit in the 
Marſhalſea Court, or any other of the inferior courts therein 
mentioned, in caſe the plaintiff do not declare in due time, 
or, afterwards, delay or diſcontinue his ſuit, or be non- 
ſuited, 

By 13 Gar. 2. ſt. 2. c. 2. ſ. 3. Unlek the pine who If the plain- 
© has ſued a writ, bill, or proceſs out of the Court of _ N : 
« King's Bench or Common Pleas, ſhall put into the court fore the end 
from whence ſuch writ, bill, or proceſs did iſſue, his bill, —_ 
4 or declaration againſt the perſon thereupon arreſted, in je” gs 
* ſome perſonal action, or cjectione firme of lands or tene- may de en- 
« ments, before the end of the term next following after e e | 
appearance, +that a nonſuit may be entered in the ſaid [+138] 
* courts reſpectively, and the defendant ſhall have judgment mu 3 
«to recover his coſts againſt ſuch plaintiff, to be alleſſed, 

* taxed, and levied in ſuch manner, and as it is provided 
by the ſtatute for coſts made in the twenty-third year of 
king Henry the Eighth.” 

It is obſervable, that the proviſion contained in the ſta- 
tute 8 Eliz. c. 2, with reſpect to the coſts of a defendant . 
where the plaintiff in the Court of King's Bench, diſcon- 
inues after declaration, is not extended by the 13 Car. 2. 
to the caſe of a ſimilar diſcontinuance in the Court of Com- 

I (= mon 


OF A DEFENDANT'S 


Cie. Pr. mon Pleas. The reaſon generally aſſigned for this ſeeming 
453: 2 omiſſion is, that, as a plaintiff could not diſcontinue his ſuit 
we dog. in the Court of Common Pleas without an application to the 
pl. 142. Court for that purpoſe, it was cuſtomary to make the pay. 
ment of coſts to the defendant one of the conditions of 2 
compliance with a motion for leave to diſcontinue, and 
therefore it was unneceſſary to make any proviſion by ſta. 
tute, for the coſts of a defendant in ſuch a caſe. 
If the plaintiff omit to declare within two terms, in an 
action againſt ſeveral defendants, there ought to be but on 
judgment of nonpros ſigned, for all the defendants, and not 
a diſtinct judgment for each of them. 
Anon. BR. Thus, where a latitat was awarded againſt four defen. 
3 3 3- dants, who were arreſted thereon, and appeared ſeverally by 
S. P. al- different attornies, and afterwards, the plaintiff not declar- 
_ ing in two terms, they ſigned four diſtin judgments of 


R. LE 2 W. nonpros againſt him, and thirty ſhillings coſts were awarded 
3. Salk. 


[ +139] t each fof them; this proceeding was held irregular ;— 
455. Pryce for by HoLT, C. J. though the plaintiff might declare againſt 


— them ſeverally, yet as the writ was awarded againſt 


B. * them jointly, and the plaintiff was nonſuited before any 
2418. Con. declaration, there ought to be but one nonſuit for all of 


tra Anvn, : ; 
B, . . 8 them. | b 


Ann. Vin. 
Abr. Tit. 
Coſts. 341. Vide Doug 169. Tidd's Pr. 236. 2 T. R. 257. 


Reg. M. 10 If the plaintiff ſees occaſion, or finds he cannot ſupport 
noc (4) his action, he may diſcontinue either before or after the de- 
livery of a declaration, by motion at the fide bar, on payment 
of coſts. - „ | 
— And it may be laid down as a general rule, that, in every 
N. P. 322. caſe of a diſcontinuance by the plaintiff, by leave of the 


Burt. r. . . 
| — Curt, the defendant is entitled to coſts. 


Of. Pleas, | | | | 
155, 6. | But 


RIGHT TO COSTS. 


lis ſeeming But no coſts are payable upon a tie in law; N 323. 
a it, 150. 

Wwe his ſuit M nor upon a diſcontinuance after demurrer. 1 Sid. 142. 
tion to the And where the plaintiff diſcontinues, by leave of the Do -veniſh. v. 
art, B. 


e the pay. Court, in a ſpecies of action, wherein the defendant, in R. P. 78. 
itions of 2 Ml caſe he obtained a verdict, would be entitled to double coſts, 3 


a Bull. N. P. 

inue, and it muſt be _= the payment of double cats. 3:2 S. C. 
| 2. Str. 974. 

on by ſta | 2 Barnard, K. B. 373» when 449. 


The Court, on. motion, gave the plaintiff book. in one ogy 366. 
caſe, to diſcontinue where he was under a peremptory rule 
to try the next term, on condition of paying good coſts to 
the dofendant. And the plaintiff may diſcontinue after a g . 78. 


"MS, in an 
be but on 
S, and not 


our defen. ﬀ Hecial, though not after a general verdict. 
verally by The Court refuſed to permit the plaintiff to diſcontinue Pim s. 
ot declar- W +after judgment on demurrer for him {but not entered upon Warren, M. 
gments a record), and a writ of error brought and bail put in thereon, [ + 140] 
e awarded WI without payment of the coſts of the writ of error. Barnes, 169. 
egular ;— If the countermand of a notice of trial be regular, and Heſter v, 
re againſt I the plaintiff afterwards obtain a rule to diſcontinue upon ws 
J againſt payment of coſts, the defendant will not be allowed, upon Barnes,z07. 
efore any the taxation of the cots upon ſuch rule, for any expences 

for all of WM incurred between the time of giving the notice of trial, 


and the notice of countermand ; as, for inſtance, not for the 
expences of a witneſs, who ſet out in the interval betwixt 
the notices, in order to attend the aſſizes. | 

Though no coſts are payable in formedon, yet the plain- Scott v. 
iff moved for leave to diſcontinue an action of that kind, fe, g 
on payment of coſts. For the tenant, it was alleged that 3. 2 Bl. 758. 
two ejectments had been brought for the ſame premiſes, | 
which were dropped after the lnllaed had entered into the 
common rule, and it was therefore prayed that the payment 
of the coſts incurred in theſe actions might be made a2 
part of the terms of being: allowed to diſcontinue the for- 


medon. 
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| But the Court refuſed to tack theſe coſts to the preſent 


motion, leaving the parties to the ordinary remedy, and 
made the rule abſolute. 
This caſe is differently reported in 3 Wii. 206. where it 


is ſaid, that, on motion for leave to diſcontinue, becauſe of 


L. 141 


ſome miſtake in ſetting out the eſtate- tail in the writ, the 


Court thought, that the plaintiff, as he was aſking a favour, 
tought to pay the coſts of an ejectment brought for the ſame 
lands by the plaintiff, as well as thoſe of the formedon; 
which was conſented to by the plaintiff, upon being per- 
mitted to amend all the proceedings in the formedon, and 
that he had leave to amend accordingly. 

The entry of a nol: proſequi by the plaintiff, is a diſconti- 


Nuance within the 8 El:z. c. 2. 


Cooper v. 
Tifſin, M. 
30 G. 3. B. 
R. 3 Term 


Rep. 511. 


As where, after action brought and the PEFUSIFER deli- 
vered, the plaintiff having diſcovered that the defendant 


was an infant, entered a noli preſegui; in conſequence of 
vhich the defendant moved for his coſts under the 8 Eli. 
e. . | | 


It was ſaid on the other ſide, that this caſe neither came 
within the words nor the reaſon of the act of parliament. 
The words are only diſcontinuance and nonſuit; and there 
was good reaſon for not extending the ſtatute to a retraxit 
or a noli proſequi, becauſe by taking theſe ſteps, the party 
renounces his claim upon the defendant, and cannot after- 


| wards commence another action for the ſame cauſe ; whereas 


in the caſe of a diſcontinuance or nenſuit, a new action for 
the ſame cauſe may be afterwards brought; to prevent the 
vexation of which this ſtatute was paſſed. 

But the Court ſaid, that the caſe of a noli proſequi could 
not be diſtinguiſhed in reaſon from that of a diſcontinuance; 
for that in this, as well as in that, the party might after- 
wards commence another action for the fame cauſe ; and 
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hat the practice had been to give coſts in ſuch caſes. Rule L +142] 
blolute (1 * 


| SECT. III. 


9 Os where there are ſeveral Defendants, and ene or 
more of them acqu: itted by Verdict. 


BY the 8; and q IV. 3 6 11. l. 1. it is enacted, That Where 
there are ſe - 


« where ſeveral perſons ſhall be made defendants to any ac- eral defen- 


« tion or plaint of treſpaſs, aſſault, falſe impriſonment, or _—__ in 
reſpaſs, &c 
« jeftione firmæ, and any one or more of them ſhall ben 
more of 


« upon the trial thereof acquitted by verdict, every perſon em 2. 


«or perſons ſo acquitted ſhall recover his coſts of ſuit, in quitted by 
verdict, he 


« like manner as if a verdict had been given againſt the plain- or they fo 


« tiff, and acquitted all the defendants; unleſs the judge be- . — 


« fore whom ſuch cauſe ſhall be tried, ſhall, immediately coſts. 


« after the trial thereof, in open court, certify upon the re- 
cord, under his hand, that there was a reaſonable cauſe 


« for the making ſuch perſon or perſons a defendant or de- 


© fendants to ſuch action or plaint.” 
| | Before 


1) The only caſe, in which this queſtiou appears to "A 3 
ay diſcuſſion in the courts, is that of Turner ve Gallilee. Hard. 152. men- 
tioned by the plaintiff's counſel in Ceeper v. Tiffin ; in that caſe, after iſſue 
joined and notice given by the defendant of trial by proviſo, the plaintiff in 
perſon entered a soli preſegui, upon which the defendant moved for coſts; 
but the deciſion of the Court in that caſe-is no where to be found, the re- 
portin Hardres, containing nothing more than his own arguments for the 
painiff, in the courſe of which, he urged the diſtinQion taken by the 
counſel in Cooper v. Tiffin between a noli proſeqw and a diſcontinuance or 
tonſuit, the former of which, he contended, was equal to a retraxit. 


OF A DEFENDANT'S 
[F143] Before this ſtatute a plaintiff was not liable to the pay. 


3 ment of any coſts to a defendant who was acquitted, pro- 
— vided he obtained a verdict againſt any one of the defen. 
; dants in the action; the courts conſtruing the former acts, 
by which coſts are given to defendants, only to extend to 
the caſe of a total acquittal of al the defendants in a ſuit, 
| —_— This conſtruction was, ſometimes, productive of great in- 
R juſtice ; for it afforded a plaintiff an opportunity by making 
an amicable defendant (who by colluſion was to make no 
defence, but ſuffer judgment to go againſt him by default), 
to evade the payment of coſts to the only real defendants in 
the action, in caſe they ſhould have a verdict in their favour, 
But although it is conſiſtent with natural juſtice, that a de. 
fendant ſhould have coſts in every caſe where he has ob- 
tained a verdict, and been unneceſſarily joined in the action, 
notwithſtanding the plaintiff may have ſucceeded again! 
other defendants in the ſame cauſe, yet there are many 
ſpecies of actions, at this day, where a defendant fo circum- 
ſtanced cannot have coſts ; for the deciſions on the ſtature of ff t 
William the Third, have n it's operation to actions Ml ® 
of treſpaſs vi et armis. u 
An action of treſpaſs pon the caſe, has been held not to ff " 
be comprehended within the 8 and g V. 3.c. 11. ſ. 1. c 

Dibben o. Thus, in an action upon the caſe for nuiſance againſt two 

Cooke B. R. 3 8 Fe 

H. 8 G. z. defendants, againſt one of whom there was judgment by 
2 Str. 1995. default, and, at the trial, a verdict for the other, it was il ' 
held, after conſideration, that the acquitted defendant was . 
not entitled to any coſts. And Lord HarDwicke, Chi Wl © 
[+ 144] Juſtice, in delivering the reſolution of the Court, ſaid WM " 
that, as it was ſettled that all ſtatutes relating to coſts are 
1 and ought to be conſtrued frily and according to the let- 
ter, the word © zreſpaſs” uſed in the 8 and g W. 3. muſt be 
taken only to mean the general fort of treſpaſs vi et armin 
and not treſpaſs upon the caſe. And he added, that upon 


inquiry into the practice of the Commen Pleas, it appeared 
thhat 


=_=—_ „ © 
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to the pay. hat the word treſpaſs was there taken only to relate to treſ- 
titted, pro- vals vi et armis. 

the defen. Neither is rej an action or plaint within that 
ormer acts, ſtatute. 

extend to Thus where, in an action of "IRR one defendant WAS Ingle v. 
in a ſuit bund guilty, and the other acquitted by verdict, the queſ- —_— 4 
f great in. ¶ don was, whether the latter could have his coſts under the auorher, R. 
by making J and 9 W. 3. c. II. . 1, the judge, who tried the cauſe, , ay DN 


o make no Ml not having certified that there was a reaſonable cauſe for 1030 8. C. 
y default), MW making him a defendant? 35 3 8 
fendants in Lord MAxsTIEID, — We have thought of this caſe. 
eir favour, MW We had a ſtrong bias to have given the defendant his coſts, 
that a de. if it had been poſſible; becauſe it is agreeable to natural 
ne has ob- juſtice, that he ſhould receive them, if there was no reaſon- 
the action, MM able cauſe for making him a defendant. 
-d againſt But the matter is 20 fully ſettled to be now gone into, 
are many upon reaſons at large. 
ſo circum. WM The ftatute ſpeaks generally of actions of treſpaſs, and 
ſtatute of Ml +does not particularly ſpecify any actions of treſpaſs that are [+145] 


to actions not treſpaſſes guare vi et armis. But this is a caſe of replevin, 
which cannot have that latitude of conſtruction put upon it, 
1d not to MW which has been contended for, conſiſtent with the ſettled 
. 1. caſes, 
rainſt two (I It has been ſo ſettled and eſtabliſhed, that this act, and all 
zment by acts that give coſts, are to be conſtrued ſtrictly. In Dibben 
er, it was v. Cooke it was held that an action of treſpaſs on the caſe is 
dant was not within the ſtatute ; and treſpaſs upon the caſe is nearer 
«EF, Chief to treſpaſs vi et armis, than replevin is; which differs in 
urt, (aid, many things from a mere action of treſpaſs. 
cofts ar: WM The argument in the caſe of Dibben v. Cooke was, that 
» the let- ions of treſpaſs upon the cafe have been holden to be 
muſt be Ml vithin the proviſo of the ſtatute of limitations, though as 
et arm much excluded there as here, by ſo many other actions being 661 Jon 
hat upon ſpecified | in that clauſe (@), and this omitted. ” 1. % % 
appeared | 1 


that 
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But that proviſo is to be conſtrued liberally ; this * 
flrily. ] conſider this point ſo fully ſettled, as not to be 
got over, upon any reaſoning at large. Therefore the rule 
for taxing coſts for the defendant muſt be diſcharged, 
Poole v. And, in conformity to the above reſolutions, it hath been 
v0 l, her, determined that an action of trover is not an action of treſ. 
Barnes,139- paſs within the ſtatute of 8 and g . 3, and conſequently 
— if, in trover againſt ſeveral defendants, one be found guilty, 
— Burr. and the others acquitted, the latter are not entitled to any 
at coſts. 
[+1 61 +50 if one defendant be acquitted at the aſſizes, upon an 
The Ter information againſt ſeveral, he cannot have coſts under the 


and others, 8 and g . 3. c. 11. ſ. 1. 


Salk. 19. Upon the trial, in an action of ejectment, all the defen- 
Thruſtout dants were found guilty except one who was acquitted ; after 
Janin this defendant had got his coſts taxed upon the po/tea (the 
— judge not having certified that there was a reaſonable cauſe 
ethers, H. for joining him in the action), he applied to the Court that 
— 2 31. he might be not only allowed a third part of a defendant's 
common coſts, but alſo all his extraordinary coſts; but it ap- 
pearing to be nothing more than a contrivance to fix the 
_ plaintiff with the extraordinary colts, which had been incur- 
red on account of all the defendants, to one of whom the 
acquitted defendant was tenant, and indemnified by him, 
the Court diſcharged the rule with cofts. 

* treſpaſs vi et armis there was a verdict for the plaintiff 
Nuttin „ Vinſt one defendant, and againſt the plaintiff as to the 
_— 23G. 2. other defendants; upon an affidavit that the plaintiff was an 
Barnes, 145. indigent and itinerant Jew, the defendants, who were aC- 
quitted, moved that the coſts, to which they were entitled, 
might be deducted out of what ſhould be allowed by the pro- 
| thonotary to the plaintiff againſt the other defendant, but 

the Court denied the motion, declaring it to be unprece- 


dented. 


But 


an ef oo: ads oa al. ds. - en -- 
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But, in one caſe, where ſome of the defendants ſuffered 

judgment to go by default, and others went to trial and ob- 

tained a verdi ct, the Court permitted the coſts and dama- 


ges ton the judgment by default to be deducted from the 
coſts taxed for the defendants, who had a verdict. 


Thus in an action of treſpaſs for breaking and entering Schoole v. 


& two other 
ment to go by default, and the third went on to trial, and g. 3 


obtained a verdict. Damages being aſſeſſed againſt the two Blackf. Ti 


the plaintiff's houſe, two of the defendants ſuffered judg- 


former defendants at one halfpenny each, a rule was obtain- 
ed to ſhew cauſe why the cs, which might be taxed againſt 
thoſe defendants on the judgment by default, ſhould not be 
deducted out of the coſts taxed to the defendant, who had a 
verdict, on the poſtea, and allowed to the plaintiff, and i in 
the mean time execution againſt them be ſtayed. 

This was moved on an affidavit ſtating, that the two de- 
fendants had acted under the authority of him for whom the 
verdict was given, who had alſo undertaken to pay the da- 
mages and coſts. | 

The rule was oppoſed, on the ground that it went to de- 
prive the attorney of that lien on the ceſts to which he was 


legally entitled. 


But the Court held that the attorney could only have 
ſuch alien on the coſts as was ſubject to the equitable claims 


of the parties in the cauſe, and therefore made the rule 


abſolute. 


" SEGE. 
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1 +148] 10/7 Ci. where there is „ for the Defendant upon a 


Demurrer. 


F, upon The ſtatute of 8 and 9 V. 3. e. . . 2. after reciting 
00 = og that © foraſmuch as for want of a ſufficient proviſion by law 

ment be (for the payment of coſts of ſuit, divers evil diſpoſed per- 

_ the ſons are encouraged to bring frivolous and vexatious 


F aintiff or c actions;“ enacts, —< that if any perſon ſhall commence, 
2 
proſecute in any court of record, any action, plaint, or 


Cant or te (; 
ee ſuit, herein upon any demurrer, either by the plaintiff 


bave coſts. © or defendant, demandant or tenant, judgment ſhall be 
« given by the Court againſt ſuch plaintiff or demandant, 

ce the defendant or tenant ſhall have judgment to recover 

« his coſts, and have execution for the ſame by capias ad 


« ſatisfactendum, fieri facias, or elegit.“ 


Anon. H. It is laid down in one book, that if, on a demurrer to the | 
36 Eliz. 
1 And. 18. ation, there were judgment againſt the plaintiff, the de- 


117. pl 153 fendant ſhould have coſts under the 23 H. 8. c. 15, though 
March h 30, 
Semb. 8. P. a caſe not expreſsly within the words of that ſtatute, and 


_ 4 TO that it had been often ſo adjudged, but that it was other- 


| 
vide cee wiſe where the demurrer was A to the writ, But if a 
en defendant had been entitled to coſts in the caſe above menti- Ml : 
t 


arg ſenk. | 
161. Cra. one d, eiter by the 23 H. 8. "oi 155 Or the 4 Fac. I. Co 37 


n was unneceffary to make any proviſion for ſuch coſts by WWE t 
the 8 and 9 V. 3.—T ic ſtatutes of 23 H. 8. and 4 Fac. 1 MW r 

[t149] entitle a defendant to tcoſts only where the plaintiff is on- 
ſuited, or a verditi paſſes againſt him, under which words it 9 
would be difficult to maintain that the legiſlature meant to it 


include a judgment upon demurrer, particularly when it is b. 
recolleRtcd 


t upon a 


reciting | 


| by law 
ſed per- 


exatious 
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RIGHT TO COSTS. 
recolleCted, that it is a well eſtabliſhed principle that ſtatutes 
relating to coſts are to be conſtrued fri&ly. | 

The demurrer meant by the 8 and 9 V. 3. c. 11. f. 2.is 
a demurrer to the merits, upon which the court may decide 
the right of action and give final judgment; therefore a de- 
fendant is not entitled to coſts under this ſtatute upon a 
judgment in his favour on a demurrer to a plea in abatement, 
becauſe the judgment in ſuch caſe is not final, nor the right 
of action thereby determined; and moreover, it was the 
intention of the act to give coſts to a defendant only where 
the plaintiff would have been entitled to them, in caſe 
judgment had been given for him on the demurrer, and up- 
on a judgment in his favour upon a demurrer to a plea in 
abatement, the plaintiff has no coſts. | 

Thus, in an action of afſump/it, the defendant pleaded his Thomas v, 
privilege as an officer of the Exchequer, in abatement, on N = 
which the plea being held good upon demurrer thereto by 3. alk. 94. 
the plaintiff there was judgment gud billa caſſetur. Af. 33 yu 


terwards the defendant moved for coſts upon the 8 and On 0 482. 


9 N. 3. c. 11; but by the Court, this is not a caſe within 153. 5. P. 


that ſtatuſ®. The act only extends to demurrers in bar 4 clan WM. 


and not in abatement, becauſe it ſpeaks of ſuits which are R. NI. 
Au n. 
vexatious, and it 1s impoſſible for the Court to ſay upon a Sall. 194. 


demurrer to a plea in abatement, where the merits of the + 8 . 3 
feaſo are not diſcloſed, whether or not the action is either [+ 150] 
frivolous or vexatious. And it would be unjuſt to give the de- * ova 
fendant coſts in this caſe, becauſe if the demurrer had been 12 Med. 

523. 609. 


adjudged for the plaintiff, he would not have had coſts againſt 0:53 H. c. 
the defendant, but only judgment quod reſpordeat ouſter, and P. 258. Caſ. 
the right to coſts, in ſuch a Caſe, ON to be mutual and = a 
reciprocal. 

Neither is a defendant entitled to coſts under the 8 and 
9 N. 3. c. Ii. on a judgment in his favour upon demurrer 
in a ſpecies of action, where the plaintiff would not have 
had colts if he had 1 judgment; for coſts given by 


that 
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that ſtatute, are confined to caſes, where the right is mu. 

tual and reciprocal between the plaintiff and defendant. 
Miller v. 
82 murrer in formedon in remainder, it was inſiſted on the part 

10 G. 1. | 
Caf. Pr. C. of the demandant that there ſhould be no coſts, becauſe if 
r. as. the demandant had recovered, he could not have had coſts, 
no damages being recoverable in a formedon at common 
law. And, it was ſaid, though the words of the ſtatute of 
William the Third are general, yet the intent thereof was 
only to extend a defendant's right to coſts on judgment on 
demurrer in ſuch actions and caſes where, by preceding ſta- 
tutes, he would have been entitled to coſts in the caſe of 
a nonſuit, or verdiCt againſt the plaintiff. = 

Ke, Chief Justice, and Dox rx and DeNTon, 
Juſtices, thought that the tenant ſhould have no coſts; but 


point was adjourned, and afterwards was ſolemnly argued 
a ſecond time, when the Court threw out a ſtrong opinion 
againſt the tenant's right to coſts, and, after taking further 


time to conſider, finally reſolved that ne s ſhould be 


= allowed. | * 
11 Ann. Indeed it has been holden in one caſe, that a defendant 


"x Pre ©: ſhall have coſts on a judgment i in his favour upon a demur- 


mination in formedon, becauſe no coſts are recoverable by 
the plaintiff in a quare impedit; but, beſides that this caſe 
was prior in point of time to the deciſion in Miller v. Sea- 
grave, and does not appear to have undergone either much 
Thrate ang argument or conſideration, it has been expreſsly overruled 
others v. by a recent and ſolemn deciſion of the Court of Common 
the Bit®® Pleas, wherein, after taking the ſtatute 8 and 9 . 3. c. 11. 


of London, 
ard others, 2. and the caſes that have been adjudged thereon, into full 


— 0 JH. conſideration, that court unanimouſly held, that a defendant, 
| _ obtaining judgment on demurrer in guare impedit, is not 
entitled to coſts. And Lord LoucxsoRoOUGH, in deliver- 

ing the opinion of the Court, expreſ I 7 recognized the prin- 
| ciple 


Thus, where judgment was given for the tenant on de. 


11151] Tracey, Fre, inclining to a contrary opinion, the 


rer in quare impedit, which is contrary to the above deter- 
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ele on which the reſolution in Miller v. Seagrave, is 
grounded, namely, that the coſts given by the 8 and g NV. 
4 are confined to caſes where the plaintiff as well as the 
defendant is entitled to them. 

In an action of treſpaſs and aſſault for e comms Cooke v. 
tion with the plaintiff's wife, the defendant, by leave of the 8 . 
Court, under the ſtatute of 4 Anne, c. 16, pleaded two 3 0. 2, 
pleas, not guilty, and not guilty infra ſex annos. On the - 3 8. C. 
former +plea iſſue was joined, and to the latter, the plaintiff 2 Will. 85. 
put in a demurrer. Previous to the arguing of the demur- 11152 
fer, the iſſue, joined on the firſt plea, was tried by the 
country, when a verdict was found thereon for the plaintiff, 
with 501. damages, and afterwards the demurrer was argued 
and adjudged for the defendant. Under theſe circumſtan- 
ces, it was holden, that the defendant ſhould have judgment, 


and alſo the co/?s of the demurrer, but that, upon the trial, 
there ſhould be no cots on either ide. 
But a defendant is not entitled to coſts, although a de- 
murrer to a plea be adjudged for him, unleſs the plea be an 
anſwer to the whole declaration. 
Thus, where the declaration conſiſted of two counts, 121 Aſtley v. 
there was a joinder in demurrer on a plea to one of the ES 
J R. T. 1 G. 
counts, and iſſue joined on a plea to the other, and judg- 3. 3 Burr. 
ment for the defendant on the demurrer, and a verdict ſor 
the plaintiff on the trial of the iſſue to the country; it was 
reſolved by the Court, that the defendant could have no co/?s 
upon his judgment on the demurrer. But where there is 
double pleading, and each plea goes to the whole declaration; 
and there is a demurrer to any one ſuch plea, and judgment 
for the defendant thereupon, there the defendant ſhould have 
coſts, for the plaintiff ſhould not try his iſſue, after the de- 
fendant has had judgment ws demurrer which goes to 
the whole. 
Indeed, in one caſe, where there was an iſſue joined and Yates v. 


likewiſe a joinder in demurrer, and a verdict for the plaintiff * = 


on Barnce, 144. 


17753] 
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on the trial of the iſſue, and judgment for the defendant 0 


+the demurrer, which was argued ſubſequent to the trial; 
the Court of Common Pleas ordered the prothonotary to 


tax the coſts of the trial for the plaintiff, and thoſe of the 


demurrer for the defendant, and that the ſmaller ſum on ſuch 


taxation ſhould be deducted from the greater. 
But the note of this caſe in Barnes is ſo extremely ſhort 


and obſcure, as to leave us ignorant of the principles upon 


which the Court acted in making the deciſion ; at any rate, 


being prior in point of time to the determinations in Cote v. 
Sayer, and A/tley v. Young, it can be of no weight or autho- 
rity in caſes circumſtanced like either of thoſe. 


SECT. v. 


Of the Coſts of a Defendant, where he is impleaded in a 
Superior Court, for a Matter within the Furiſdiction of 
Gurt of Conſcience, or Requeſts. 


THE ſtatute 3 Fac. 1. c. 15. f. 2. (1) (entitled an act 
for recovering of {mall debts, and for the relieving of poor 
debtors in London), enacts, © that every citizen and free- 


e man of the city of London, and every other perſon inha- 
| 5 & biting 


(1) The firſt of theſe courts of ſummary juriſdiction, called Courts of 


| Requeſts, er Courts of Couſeience, for the recovery of ſmall debts, was eſ- 


tabliſhed in Zoerdon in the reign of Henry the Eighth, by an act of their 


common council; which, however, was certainly in:ufficicnt for the pur- 
poſe intended, and illegal, till it received the ſanRion of the legiſlature 


by this ſtatu:e of James, 3 Bl. Com. 81. Doug. 244. . [+] 
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« biting or that ſhall inhabit within the ſaid city, or the liber- 


« ties thereof, being a tradeſman, viQualler, or a labouring 


« man, which now, or hereafter, ſhall have any debt ow- 


« ing unto him not amounting to forty ſhillings, by any 


« citizen, or by any other perſon being a victualler, tradeſ- 
“ man, or labouring man, inhabiting within the ſaid city, 


« or the liberties thereof,” —may ſummon ſuch debtor to the 
Court of Requeſts or Conſcience, in London; which 
court ſhall have power to determine ſuch cauies. | 
3 Jac. 1. c. 15. ſ. 4. © That if in any action of debt, or 
« action upon the caſe upon an aſ/umfyit for the recovery 
« of any debt, to be ſued or proſecuted againſt any the per- 
« ſon or perſons aforeſaid, in any of the King's courts at 
« Weſtminſter, or elſewhere out of the ſaid Court of Re- 


[+154] 


« queſts in the city of London, commonly called the Court | 


« of Conſcience, it ſhall appear to the judge or judges of 
e the court, where ſuch action ſhall be ſued or proſecuted, 


e that the debt to be recovered by the plaintiff in ſuch action 


« doth not amount to the ſum of forty ſhillings, and the 
« defendant in ſuch action ſhall duly prove, either by ſuffici- 
« ent teſtimony, or by his own oath, to be allowed by any 
« the judge or judgesof the ſaid court, where ſuch action 
« ſhall depend, that at the time of the commencing ſuch 
action, ſuch defendant was inhabiting and reſiant in the 


« city of London, or the liberties thereof, as above, that in 


« ſuch caſe, the ſaid judge or judges ſhall not allow to the 


be ſaid plaintiff any coſts of ſuit, but ſhall award that the 


© plaintiff ſhall pay ſo much ordinary coſts to the defendant, 
* as the defendant ſhall prove before the ſaid judge or judges, 
* it hath truly coſt him in the defence of the ſaid ſuit.” 


+3 Fac. 1. c. 15. ſ. 6. Provided that this act ſhall not. 


* extend to any debt for any rent upon any leaſe of land or 


tenements, or any other real contracts, nor to any other 


debt that ſhall ariſe by reaſon of any cauſe concerning a 
" teſtament or matrimony, or any thing concerning, or 


properly 


[+155] 
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* properly belonging to, the Eccleſiaſtical Court, albeit the 
<« fame ſhall be under forty ſhillings.” | 

The right of ſuing in this court is, by ſtatute 14 G. 2. c. 
10. ſ. 1. (by which that of Fac. I. is explained and con- 
firmed) extended to every citizen and freeman of London, 
and every other perſon inhabiting within the city, or it's 
liberties, —and every perſon renting or keeping any 
ſhop, ſhed, ſtall, or ſtand, or ſeeking a livelihood in the 
city, or it's liberties, againft any perſon whatſoever inhabit- 
ing or ſeeking a livelihood within the ſame limits, whilſt ſo 
inhabiting or ſeeking a livelihood,” 

The time and expence of obtaining this ſummary redreſs 
being very inconſiderable, and, conſequently, a great bene- 
fit to trade, ſince the reign of James the Firſt, Courts of 
Conſcience have been eſtabliſhed, by a variety of acts of 
parliament (1), in many trading towns and other diſ- 
ſtricts; but it will be unneceſſary to go into a detail 
of thoſe ſtatutes, as moſt of them contain nearly the ſame 
proviſions and regulations with thoſe of the ſtatute 


of Jac. 1. already noticed with reſpect to the Court 


of Conſcience of London. It may, therefore, ſuffice to 


take a curſory view of ſuch only of thoſe acts of parliament, 


111561 


as have given riſe to any judicial determinations, and to re- 


mark the points in which they correſpond with, or vary from, 


the ſtatute of James the Firſt. 
The ſtatute 23 G. 2. c. 30, by which a Court of Re- 
queſts was continued for the Tower Hamlets, contains no 


reſtriction as to the party ſuing, and renders any perſon 


liable to be ſued, who reſides, as or keeps any ſhop, 
| ſhed, 


(1) By 27 C. 2. c. 16. ſ. 2. all acts of parliament for 1 Couru oſ 


Requeſts or Con ſcience, for recovering ſmall debts, in cities, towns corpo- 


rate and ether p aces, are made — acts. 
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RIGHT TO COSTS. 
ſhed, tall, or ſtand, ſeeks a livelihood, trades, or deals 


within the diſtrict therein deſcribed. In this act of parlia- 


ment are two clauſes ſimilar to the fourth and ſixth of 3 Fac. 
1,—entitling a defendant to coſts when ſued in another 


court, for a matter belonging to the juriſdiction of the court 


of the Tower Hamlets, and excepting certain debts and cauſes 
out of the ſtatute. The 3th ſection provides that, if the 


judge, who tried the cauſe, ſhall certify that the plaintiff 


had a probable cauſe of action for forty ſhillings or more, 
the ' plaintiff ſhall not pay but recover coſts, although he 
may have obtained a verdict for leſs than forty ſhillings in 
one of the courts at W:/tminfler, great ſeſſion of Wales, 
or counties palatine. 
action or ſuit, for any debt under forty ſhillings, and reco- 


verable by virtue of that act, in the ſaid Court of Requeſts, 


ſhall be brought in any other court whatſoever. 


And the 21ſt ſection enacts, that no 


By 23 G. 2. c. 33. it is enacted, that a ſpecial county 


court ſhall be held, at leaſt once a month, in every hundred 
of the county of Mi duliſex by the county clerk. That in 


all cauſes, not exceeding the value of forty ſhillings, the 


county +clerk and twelve ſuitors of the ſaid county court, 


ſhall proceed in a ſummary way, and from time to time 
make ſuch order or decree therein, as they ſhall judge 


agreeable to equity and good conſcience. © That in caſe 


(+157] 


« any action of debt, or action upon afſump/it, ſhall be 


« commenced and proſecuted in any of his majeſty's courts 
« of record at Meſtminſter, and the defendant, at the time 
« of ſuch action brought, ſhall live or reſide in the ſaid coun- 


« ty of Middleſex, and be liable to be ſummoned to the . | 


« county court, and the jury, upon the trial of ſuch cauſe, 
* ſhall find the damages for the plaintiff under foggy ſhil- 
«lings, unleſs the judge ſhall, in open court, certify upon 
« the back of the record, that the freehold, or title to the 
Ne land, principally came in queſtion, at ſuch trial, 


End coſts ſhall be awarded to the plaintiff in ſuch alin. 
K « but 
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b but the defendant ſhall be entitled to, and recover double 
%. 19. coſts of ſuit (a).“ And by the fourth clauſe of this ſta- 
tute, ' no perſon is liable to be ſummoned to the county 
court, as new modelled; who was not ſo to the old com- 


mon law county court; and the new court can hold plea of 


no action, Cauſe, or ſuit, except ſuch as the old county 

- court might, formerly, have held plea of by plaint. 
Pennel v. If a man be ſued in one of the ſuperior courts for a mat- 
= _ — ter ariſing within the juriſdiction of the Court of Conſcience 
5 - cited of Londen, he may, plead. the ſtatute of 3 Fac. 1. c. 15. in 
FP bar of the action; and, ſhould he omit to take advantage of 
the ſtatute in that Rage of the cauſe, andi ſuffer a verdi? to 
0 againſt him, if the damages thereby given are un- 
der forty ſhillings, the Court will permit him to receive 
the benefit of do n . entering; a ſuggeſtion upon the 

roll. 


1 1 „ And in uch ** pa. 1 is e entitled to the 


Colley, B. 3 of the trial and former proceedings, but alſo to thoſe 


5 = = occaſioned by the application to the Court for leave to enter 
— 8. C. the ſuggeſtion upon the recoro. 
ö But if the defendant, in an action, 3 by the 
N \B. ſtatute of James the Firſt, to have been ſued in the Londen 
1. 18tr. 46, Court of Conſcience, ſuffer judgment, to go by default, he 
cannot afterwards enter a ſuggeſtion upon the roll in order 
io entitle him to coſts, however ſmall the damages may be; 
——becauſe when an inqueſt is taken by default, the defen- 
dant is out of court to all aaa der having judgment 


Nane him (1). 
Although 


{1) in Brampton v Crabb the ſuggeſtion was, © qned gaerens nulla miſas e. 

4 cuſfithgia verſus ipſum in loc caſu ſuper veredifains illud rechperare debet, ſe bu. 
e mnillime petit idem defendens quad miſce ct cuflagia ſua per ipſum circa defenſronen 
4 ſuam in tac parte expenſa per judicium hu jus curiæ juæta fermam fat tft ibi ad- 
'- Judicentur, quia dicit guod. ” (ſetting out the act of 3 Fac. 1 . 61 hen 
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RIGHT TO COSTS: 


Although the plaintiff ſhould declare for more than forty 
killings yet if he obtain a verdict for leſs than that ſum, 3 — 8 20. 
the real debt or demand, at the commencement of the action, 
the defendant will be entitled to enter a ſuggeſtion on the 
roll for coſts. 

Thus, upon a rule to ſhew cauſe why a ſuggeſtion ſhould , [#159 ] 
not be entered upon the record, in order to entitle the de- Donely, 'B. 
feridant to his coſts under the ſtatute 22 G. 2. c. 47. G. 85 — 
(a) for erecting a court of Requeſts for the Borough of 27 =% 
Southwark, the queſtion was whether, as the plaintiff . 
had alleged in his declaration, that the ſum due to him _ mo 
from the defendant exceeded forty ſhillings, and had ob- with reſ- 
tained a verdict for only thirty ſhillings, he was liable to pay ee ny 
the defendant coſts, he being a perſon liable to * ſued in _ 3 
the Borough Court of Requeſts ? : 


I. c. 15. 
And by RyDeR, Chief Juſtice.— We are of opinion, that, 


as the plaintiff did not obtain a verdict for forty ſhillings, he 


is liable to coſts. In the 3 Jac. I. c. 15. the words are, the 
debt to be recovered; yet the conſtruction has always been, 
that if the defendant be reſiant within the city of London, the 
plaintiff, in caſe. he bring an action in one of the ſuperior 


courts, is liable to coſts, unleſs he obtain a verdict for r forty 
thillings. 


If, however, the plaintiff's auen, at the commencement 
of the action exceeded forty ſhillings, - and the defendant 
either plead, or give in evidence a ſet of, which reduces the 

pert: — - balance 


ration, et ſemper abinde 1 he was and is a freeman of the city of Zon- 
in, reſident therein, (viz. in ſuch a pariſh and ward) uſing the trade of a 
cooper, and that the plaintiff was and is a freeman, reſiding within the 
tity, viz, &c vſing the trade of a barber, and that the cauſe of action aroſe 
wichin the juriſdiction of the Court of Conſcience, which was held every 
Wedneſday and: Saturday in every week ſince the time of making the pro- 
miſe. He likewiſe averred, that he was indebted to the plaintiff i in no more 


than 228 and that he had expended ſo much in his rn which the plan- 
tf ought to pay, juxta rey ftatuti mow | 
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balance due to the plaintiff, under that ſum, the defendant, 
though within the juriſdiction of a Court of Conſcience, is 
- Not entitled to coſts, 

Pirrs v. Thus where, the defendant having pleaded a ki off, the 
Ix plaintiff, at the trial, proved there was due to him from de. 
[+169] fendant 4/. 155. 3d. and the defendant proved that the t plain- 
” 2 _ tiff owed him 31. 2s. whereby the balance was reduced to 
1 Wi. 19. 11, 13s. 34. for which ſum the plaintiff obtained a verdict. 
4 Fr Upon which it was moved on the part of the defendant, that 
Spe G.;, be might be at liberty, in order to get his coſts under 3 
Wil. 4s. | Fac. I. c. 15. to ſuggeſt upon the roll, that he and the plain. 
Col — tiff were both citizens of London, and that the debt reco- 

vered was under forty ſhillings. 

But the Court rejected the motion, and held, that the 
defendant was not entitled to the benefit of that act, though 
the damages were under forty ſhillings, becauſe the plain- 
tiff's real demand was above that ſum, and it was impoſſible 

for him to know that the defendant intended to plead a ſet 
off; and if the plaintiff had gone to the court of Conſcience 
for this demand, and the defendant had thought fit not to 
have proved any ſet off, it is evident that Court would have 
had no juriſdiction. Beſides, the plaintiff has in effect re- 
covered 41. 15s. 34. becauſe a debt, which he muſt other- 
wiſe have paid, is now ſatisfied, Here are two cauſes of 
action determined, both of them af greater value than is 
within the inferior juriſdiction. 
Heawardv. 80, if there is a plea of tender as to part of the demand, 
* and non aſſumpſit as to the reſidue, and, the iſſue joined on 
- 53 the plea of tender being found for the defendant, the ba- 
lance proved under the non aſſumpfit does not amount to 
forty ſhillings; yet, if that together with the ſum tendered ex- 
ceed forty ſhillings, the defendant, though reſident within the 
jutiſdiction of the county court of Middleſex, is not enti- 
[+ 161] tled to double coſts under ſtatute 23 G. 2. c. 33. ſ. 19. 
The plaintiff could not know that the defendant would 


plead a tender. The reaſon of the determination in the cal 
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of Pitts v. Carpenter, is equally applicable here. 


RIGHT TO COSTS. 

The ten- 
der was not an extinguiſhment of the debt, and the queſtion 
is, what appears to have been due at the time of the action 
brought ? for if that exceed forty ſhillings, the inferior court 
has no juriſdiction. | | 

But it is otherwiſe where the plaintiff's demand, original] Fl Benſony. 
above forty ſhillings, is reduced by payments in part, prior pry = . 
to the bringing the action, to leſs than forty ſhillings. For — 5 
this is different from the caſe, where mutual debts ſubſiſt at 
the commencement of the action. Here no ſet off is uſed or 
neceſſary, for the part which is paid by the defendant to the 
plaintiff, is not a debt owing by the plaintiff to the defendant, 
but operates as a diſcharge of the plaintiff's demand pro 
tanto, and may be given in evidence, under non aſſumpſit. 
Therefore in a caſe ſo circumſtanced, the defendant, if a 
perſon within the juriſdiction of a Court of Requeſt or 
Conſcience, is entitled to enter a ſuggeſtion upon the roll, 
in order to recover his coſts under the ſtatute n ſuch 
inferior court. 5 

If the j Jury find a verdi& with leſs than forty tbillings da- 
mages, in an action which ought to have been proſecuted in 
a Court of Conſcience, the Court are bound to allow the 
defendant to enter a ſuggeſtion upon the record to entitle 
himſelf to the benefit of the ſtatute N ſuch Court 
of Conſcience. 

Thus, where the plaintiffl in an action upon the caſe for Fitzpatrick 
+uſe and occupation for above forty ſhillings, and upon ſe- [+102] 
veral other counts, failed, at the trial, by reaſon of the ab- tu g 85 
ſence of a witneſs, in proving the uſe and occupation, but P: gle 1 1 
obtained a verdict for twenty- eight ſhillings upon another 8. C. Barnes, 
count; in conſequence of which the defendant . 2 _- 
leave to enter upon the roll by way of ſuggeſtion, that he portec. 
reſided in 4iddleſex, and that the debt was under forty ſhil- 
lings. For the plaintiff it was ſaid, that this was an ex- 
tremely hard caſe, as he had not ſucceeded to prove his de- 


mand 
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mand above forty ſhillings, merely from an accident, the 
non-attendance of his witneſſes, and that the Court had a 
diſcretion either to grant or refuſe the — prayed for 


by the defendant. 
But by the Court, We are bound by the act of parlia- 
. ment to give the defendant leave to enter the ſuggeſtion 


. prayed, and the plaintiff may traverſe it if he pleaſes; and - 


s M8 it is not in our diſcretion whether we will grant it or 
not. By the verdict, here, we muſt take it that there 


was no more money originally due to the plaintiff than 
twenty-eight ſhillings, and, therefore, the po/fea muſt be 


delivered to the n., with leave to enter the N 
prayed. 


Butler v. 


Grubb, B. to refer the matter to arbitration, and the arbitrator award 


- 2 only 1/. 17s. to be due to the plaintiff at the commence- 


= B. 3 Ed. ment of the action; the defendant, both he and the plain- 


tiff living within the juriſdiction of a Court of Conſcience, 
is entitled to enter a ſuggeſtion upon the roll in order to 


have his coſts. 


An action for uſe and occupation e cannot be maintained 


[+163] +in the Court of Conſcience in London; and, therefore, in 
ſuch an action, brought in the Court of King's Bench, the 
defendant, though a perſon within the juriſdiction of the 


city Court of Conſcience, and the damages under forty 


ſhillings, is not entitled to coſts under the ſtatute 3 Fac. 


. 
Woolley Thus, after a verdict for the plaintiff in an ibn for uſe 


50 4 and occupation, the damages being only 1/. 75. 6d. a rule 


20 G. 
Doug. 144 


were under forty ſhillings, and that the defendant, at the 

time the action was brought, was in inhabitant, &c. in Lon- 
don, and liable to be ſued in the Court of Conſcience there, 
under 3*Fac. 1. 


On 


If at the trial of an action of aſſump/it, the parties agree 


was obtained to ſhelw cauſe, why the defendant ſhould not 
have leave to ſuggeſt on the roll, that the damages recovered 


RIGHT ro COSTS. 


On ſhewing cauſe, it was inſiſted,” that this was a caſe 


within the exception in the ſixth clauſe of the ſtatute, che 


words of which are not: © any actian of debt for rent, 


but “ any debt for rent; and therefore the ſubſtance, not 
the form of the action was what the legiſlature had in view, - 
the intention being to prevent queſtions of title from com- 


ing before this inferior juriſdiction. 
And a ſimilar caſe was mentioned, which bad FROG: be- 


fore the Court ſome time ago, on the ſtatute ereQing the 


Court of Requeſts in the Tower Hamlets (a), in which () 23 C. a. 


c. 30. 


there is an exception (i) in the my : fame words with that (4) l. 20. 


in the act of James 1. 


In ſupport of the rule it was ſtated, that ſuch actions had 


tbeen uſually brought in the Court of Conſcience, and it 
was contended, that, by, “ other real contracts, was meant, 


covenants for rent by deed, and that the exception only ex- 


tended to actions for rent upon ſpecialties. 


Lon D MansFiEtD.—It may have been uſual to bring 
ſuch actions in the City court; if the defendant makes nd 
objection, the cauſe proceeds of courſe ; but there is no in- 
ſtance where the point has been litigated and the juriſdic- 
tion allowed. The title may come in queſtion in this ſort 


of action; if brought, for inſtance, by a deviſee or a pur- 
chaſer. We think this caſe within the exception ; and, 
in the caſe alluded to at the bar, we had all formed the fame 
opinion ; but it was compromiſed. & 

BuLLER, Fuftice, ſaid, the conſtruction put upon the 
words C other real contracts, was very improbable, becauſe, 


[+164] 


at the time of making the act, it was not neceſſary that 


leaſes ſhould be in writing, much lefs by deed, which even 
yet is not required. That, before this action for uſe and oc- 
cupation came to be uſed, after 11 G. 2. c. 19.1, 14, it was 

common 


| [4165] 


Ailways v. 


Burrows, 


Exor, B. R. 
M. 20 G. 3. plaintiff had a verdict for 11. 5s, Upon which the defen- 


. 263. 


(a) Vide 
q Jac, 1. 
c. 15. ſ. 6. 
and 23 G. 
2. e. 30. 
ſ. 20. ſupra. 


15 5. 
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common to bring debt for rent on parole leaſes. The * 
diſcharged (1). 


Neither perſonal repreſentatives, nor attornies are liable 


to be ſued in the county court of Middleſex, and, therefore, 
when ſued in the ſuperior courts, though inhabitants of 
Middleſex, and the damages under forty ſhillings, they are 
excluded the benefit of ſtatute 23 G. 2. c. 33. ſ. 19. 

Thus, in an action brought againſt an executor upon an 
apothecary's bill, owing by the defendant's teſtator, the 


dant obtained a rule to ſhew cauſe, why he ſhould not have 
leave to ſuggeſt on the roll that he lived in Middleſex, and 
that the debt was under forty ſhillings. Afterwards, in 


ſupport of the rule, it was ſaid, that in the eſtabliſhment of 


ſeveral courts of this ſort, there is an expreſs exception re- 


lative to teſtamentary queſtions (a), and as there is none in 


the act of 23 G. 2. c. 33. it was a fair inference, that no 


ſuch exception was meant. At any rate, the Court would 
allow the ſuggeſtion of the fat, leaving the conſequence in 


point of law for ſubſequent conſideration. 


Lord MANSsFIEID.— The Court will not permit the ſug- 


| geſtion of a matter on the roll, unleſs it appear to be rele- 


vant, and it could not be meant to give this Court of Con- 
ſcience a juriſdiction over executors. 
exception, there is one implied from the nature and reaſon of 


the thing. The rule diſcharged. 
Again, 


(a) It is remarked by Mr. Donglas, that the affidavit, on which the 
motion was grounded in }oelley v. Cloutman, ſtated only the defendant's 


reſiancy within the city of London, and that the rule did not go to the 
ſuggeſtion on the roll of any thing touching the plaintiff's deſcription, or 


where he inhabited; but he thinks that the ad and 4th clauſes of the act 
of Jac. 1. ought to be taken together, and that the defendant onght to 


ſhew that the plaintiff was ſuch a perſon as is authorized by ſ. 2. to ſuc 


in the city Court. And ſo, he ſays, it ſeems to have been underſtood in 


Hickman v. Colley; and in Brampton v. Crab, and Pitts v. Carpenter, ſupra, 
the ſeggeſtion ſtated hoth the plaintiff and defendant to be citizens of 


OG -n-0), 


If there is no expreſs , 


RIGHT TO COSTS. 


Again, in aſſumpſit there was a verdi&t for the plaintiff ary oe 
+with only ſeventeen ſhillings damages; after which, the x 


defendant, who was an attorney, obtained, a rule to ſhew B. K. P. 


cauſe why it ſhould not be ſuggeſted on the roll, that he was Pong. 
an inhabitant of Midaleſex, at the time the action was 
brought, and liable to be ſummoned to the County Court, in 


order to entitle himſclf to double colts . 23 G. 2. c. 33. 
ſ. 19. 


20 G. 3. 
382. 


Among other arguments againſt the od it was urged, 


that the act eſtabliſhing the ſummary juriſdiction of the 


Middleſex County Court, could never mean to affect the 


privilege of an attorney to be ſued in his own court. That 
this was manifeſt from the act conſtituting the Weſimiuſter 
Court of Conſcience (5), for it being deemed expedient that 
attornies and ſolicitors ſhould be liable to be ſued in that 
Court, a particular ſtatute ſubſequent to the act ereCting the 
Court (c), was neceſſary to extend the juriſdiction to them. 


(6) 23G. 2, 
IF TO 


And, beſides, that the queſtion had becn already ſolemnly e. 5g 


decided, by the Court of Common Pleas, in the caſe of 


Gardener v. Feſſop (1). 


On the other fide, a ſubſequent caſe, in the Court of 


King's Bench, viz. Silk. v. Bennet, M. 5 G. 3. 3 Burr. 1583. 
was relied on, where the Court reſuſed to grant an attach- 
ment fagainſt the commiſſioners of the London Court of 
Conſcience, for having proceeded againſt an attorney after 
he had ſerved them with a writ of privilege, holding that the 


City Court had a mixed juriſdiction, equitable as well as 


legal, and that privilege does not extend to courts of equity. 
Lord 


(r) H. 30. G. 2. 2 Wilſ. 42. That caſe was aſſumpſit for goods fold and 


delivered; to which the defendant pleaded a affump/it as to all except 11. 
31. Sd. and, as to that ſum, that he ought not to be ſued in the Court of 


Common Pleas, becauſe he reſided in Mid2le;ex, and was liable to be ſummon- 
ed to the County Court there, within the meaning of 23G. 2. c. 33; re- 
Plieation that the defendant, being an attorney, was not liable to be ſum- 
moned to the ſaid County Court ; to this there was a demurrer, which, 
after joinder therein, and argument, was adjudged for the plaintiff, 


[+167]. 


OF A DEFENDANT'S 
Lord MAnsF1ELD ſaid, there ſeemed to be a contradic- 


tion between the two caſes, and his lordſhip read the maſter's 
note of that of Si/k v. Bennet, which agreed with Sir James 


| Burrow's report. 


The Court took time to conſider, and then Lad 1 


FIELD delivered their opinion, as follows; - We have 
ſpoken to the judges of the Court of Cmmon Pleas, and 


find, that it was decided by the caſe in that Court, that an 


attorney is not liable to be ſued in the Middleſex Court of 
Conſcience. Therefore the ſuggeſtion cannot be allowed. 


The rule diſcharged. 
Huy and And it hath likewiſe bgen . that, where the 


another v. 


Jordan, B. plaintiff is an attorney, the defendant is not entitled to the 


wer — G. benefit of the ſtatute 23 G. 2. c. 33. though reſident within 
382. 1. the juriſdiction of the County Court of Middleſex. 


Waſe, als. 
an v. perſonal repreſentative, for inſtance as an adminiſtrator, in 


8 the Court of King's Bench, and recovers leſs than forty ſhil- 
2063. lings damages, the defendant, if reſident within the county 


1 Middleſex, and liable to be ſummoned to the County 


Court, is entitled to have theſe circumſtances ſuggeſted up- 
[4168] on the roll, in order to entitle himſelf to double ccits_ 


under 23G. 2. c. 33. in the ſame manner as if the n 
had ſued in his own right. 
The ſtatute 23 G. 2. c. 27. (a) eſtabliſhed a Court of 
ING z Requelts for the city and liberty of J/z eltminſter, and that 
by 24G. 2. part of the Duchy of Lancaſter adjoining thereto. And this 
RE act contains regulations with reſpect to the perſons authoriz- 
ed to ſue or liable to be ſued, ſimilar to thoſe in the ſtatutes 
already noticed, and likewiſe an exception of actions of debt 
for rent, and teſtamentary and matrimonial cauſes. 


(a) Explain- 


The eighth clauſe of this ſtatute enacts, that, if in any | 


action of debt or aſſumf/it brought againſt any of the per- 
ſons therein deſcribed, in any other court than the ſaid 


Court of Requeits, the plaintiff ſhall declare for a leſs ſum 


than 


But where the plaintiff brings an action of afſump/it as a 


the dar 
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ſhilling 
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RIGHT TO COSTS. 
than forty ſhillings, <« the defendant may plead generally i in 


« bar of ſuch action, that, at the time ſuch action was com- 


« menced, he was inhabitant and reſident within the faid 


« city and liberty of Mſtminſter, or that part of the Duchy 


« aforeſaid, and was liable to be ſummoned to the ſaid 
« Court of Requeſts; and in caſe the plaintiff, in any ſuch 
action, ſhall declare for the ſum of forty ſhillings or up- 


« wards, the defendant may plead generally (over and above 
« ſuch matters as aforeſaid), that he was not, at the com- 


« mencement of ſuch ation, indebted to the plaintiff in any 


manner to the amount of forty ſhillings, without pleading 


« any other matter ſpecially, whereto the plaintiff ſhall or 


« may reply generally, and deny the matters pleaded; and 
« if the plaintiff be nonſuited, diſcontinue his action, or 
« verdict, or judgment on demurrer, paſs or be given 
« againſt him, the defendant ſhall have full coſts.” 

If a defendant, liable to be ſummonedto the Court of 


Requeſts for Meſiminſter, be ſued in one of the ſuperior 


courts for a debt under forty ſhillings, he ought to plead the 
23 G. 2. c. 27. in bar to the action, or at leaſt make the 
objection at the trial of the cauſe, for after verdict he will 


not be permitted to take advantage of the act, either by a 


ſuggeſtion of the facts upon the roll, or otherwiſe, but the 

plaintiff, in ſuch caſe, will be entitled to his coſts, though 

the damages do not amount to forty ſhillings. . 
As where, the plaintiff having recovered twenty. eight 
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Taylor v. 


ſhillings on the trial, the defendant, on the 23 G. 2. c. 27. Biar, B. 
obtained a rule to ſhew cauſe, why he ſhould not be at li- = * 3. 
berty to enter a ſuggeſtion on the record, that, at the com- 3 Term 


mencement of the action, he lived within the juriſdiction of 
the Court of Requeſts of Vęſiminſter; or why all nn, 
proceedings ſhould not be ſtrayed. 


Rep. 45 2. 


Againſt the rule, it was inſiſted that the application came | 


too late after plea pleaded, becauſe the only advantage to 
which a defendant in ſuch a caſe was entitled, was to plead 
| the 


[+150] 
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OF A DEFENDANT'S 


the matter in bar to the plaintiff's action, under the eighth 


ſection of the ſtatute. Under the ſtatute of Gloucęſter 
(6 Ed. 1. c. 1.) every plaintiff, who recovers damages at 
the trial, is entitled to coſts, unleſs he be deprived of them 
by ſome ſubſequent act. Now this ſtatute deprives the 


- plaintiff of coſts only where he takes iſſue on the matter 


tpleaded in bar, by virtue of the eighth ſection, and that is 
found againſt him ; and if the application were to ſucceed, 
it would repeal this clauſe of the aQ. 

On the other ſide it was obſerved, that this act of parlia- 
ment differed from the 23 G. 2. c. 33. relative to the county 
court of Middleſex ; for the twenty-firſt ſection of this act 
enacts, —< that no action for any debt under forty ſhillings, 
« and recoverable in the Court of Requeſts, Mall be brought 
« againſt any perſon reſiding within it's juridiction, in any 
« other court nm. The eighth ſection only ſays, 
that the defendant « may””—not ©« Hall plead generally, &c.“ 
leaving it in his option to do ſo or not. He may therefore 
have the benefit of the ſtatute either by pleading, by non- 
ſuiting the plaintiff at the trial, or by application to the 
Court at any time before judgment, A contrary conſtruc- 
tion would render the twenty-firſt ſection nugatory. 


Lord Kenyon.—lt has been urged in ſupport of the rule 
that, unleſs we interfere in this ſtage of the proceedings, the 


twenty-firſt ſection of this act will be rendered nugatory : 
but that is by no means the cafe; for the defendant might 
have pleaded the ſtatute ; or, perhaps, if the objection had 
been made at the trial, the plaintiff would have been non- 
ſuited, T he argument, that under the ſtatute of Glcuce/ter 
a plaintiff is entitled to coſts, where he recovers damages, in 
all caſes, unleſs deprived of them by ſome ſubſequent act, is 
unanſwerable. Different acts of parliament have preſcribed 


different modes by which a plaintiff may be deprived of 
coſts ; ſome by a ſuggeſtion on the roll; others by a certi- 
ficate from the judge; and others by plea. The ſtatute 

| | | e in 


* 


RIGHT TO COSTS. 


in queſtion has preſcribed the latter mode; and as the de- 


fendant has not choſen to avail himſelf of that, his applicati- 
on is now too late. 

Per Curiam. Rule diſcharged. 

If a private act of parliament direct that, where the da- 22 M. 
mages, on a trial, between certain parties, in an inferior I R. - 
court, do not exceed forty ſhillings, © the plaintiff ſhall 5Mod- 367. 
« have no judgment, but the defendant ſhall have coſts,” 
the judge of the inferior court ought (in a caſe within the 
ſtatute), to direct the jury to find a verdi# for the defendant ; 
as he cannot, ſhould they find for the plaintiff, though with 
under forty ſhillings damages, afterwards ſuggeſt the matter 


on the roll in order to have his coſts, 
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SECT. I. 


OR 
07 g 4470 a . ſues, * defends, as an E recutor 
or Auminiſtrutor. [173] 


THE ſtatutes of 23 H. 8. c. 15. and ans 1. , 3. 
whereby coſts are: given to a defendant in caſe the plaintiff gag 
be nonſuited, or a verdict paſs againſt him, have been con- — 
trued not to extend to give coſts to a defendant in either 168. Cro. 


utor Jac. 229. 


adminiſtrators, when plaintiffs, is, that thoſe acts, being 69 Sep 


paſſed with-a view to prevent, as much as poſhble, malici- galk. 20. 
ous and groundlefs ſuits, by ſubjecting plaintiffs, where they! : Veat. 92- 


am- we nonſuited, or have a verdict againſt them, to the pay- 61 ** 
en 


ment of coſts, could not be intended to comprehend execu- 155 pl. 7. 


tors or adminiſtrators; becauſe, ſuing en autre droit, and — — 
conſequently, preſumed to be unacquainted with the perſo- 1 12 Mod.” 
nal contracts, and rights of their teſtator or inteſtate, and, da" 70. 
moreover, being only truſtees for the creditors,—it cannot Ne. 136. 

be ſuppoſed that they would inſtitute a ſuit from malicious p. 250. Cat 


or vexatious motives, | although ſuch ſuit appears, ultimate- Pr. C. F. 
w 5. 20. 157. 


ly, to be ill founded. Beſides, an executor or adminiſtrator Barnes, 127. 


ſuing upon a ſpecialty or contract made to or with his teſta- Rep. 8 


tor or inteſtate, is not liable to colts by the 23 H. 8. c. 15, 5 Ke, Rep. 
though he ſhould be nonſuited, or the defendant obtain BY 4h — 
verdict, becauſe that act only operates to give coſts to a [ 15741 
2 P. Wm 
defendant, in the two caſes juſt mentioned, where the ac- 161. Andr. 


tion is grounded upon a ſpecialty or contract made to the 350 g- 
plaintifF or plaintiffs, or between the. praintiff or plaintiffs 1, 8 Sera. 


ing 


the actions, and r not the perſons, | 
And, 


of the ſtatutes abovementioned, in favour of executors or 361. Hutt. | 


and any other perſon ; and the 4 Zac. 1. c. 3. * * oe a _- | 
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IN ACTIONS BY OR AGAINST 


3 And, upon the ſame principles, it ſhould ſeem that an 

$517, $18. executor or adminiſtrator, when plaintiff, is not liable to 
colts, by the Band g V. 3. c. 11, on a judgment "ou 
him upon demurrer. 

However, the authorities, * cited, muſt be under. 
ſtood to exempt an executor or adminiſtrator, when plaintiff, 
from the payment of coſts, in thoſe cafes only, where he can- 
not maintain the action otherwiſe than in his repreſentative 
capacity, as when he ſu2s upon a cauſe of action which aroſe 
antecedent to the death of his teſtator or inteſtate, in whoſe 
right he brings the action, and who is, as it were, plaintiff 

mk through him. For wherever an executor or adminiſtrator 
Dal. „o. can bring the action in his own right, without naming him- 
—_ ſelf executor or adminiſtrator, as when the cauſe of action 
106. Hutt. accrues after the death of the teſtator or inteſtate, yet brings 
70 6 Mod. 

92, 93 94. it as executor or adminiſtrator, if he be nonſuited, or 2 
” _ verdict be given againſt him, he ſhall pay coſts, —becauſe, 

35- Pl. 17. . 

174. pl. 18. in ſuch caſe, that preſumed ignorance of the preciſe ground 
— action, which excuſes him from coſts, where he ſues up- 


141, 2. | 
Bull. N. P. on a contract, or other cauſe of action that aroſe, or was 


B. R. ; ; NS | af 
11 205, entered into, in the lifetime of the teſtator or inteſtate, 
——4＋ — does not exiſt. Here the ground of action happens during 
£50. — his own poſſeſſion, he alone is conuſant of, and privy to its 

110 n, 


1 Will. 1-2. nature and extent; tand, therefore, failing in an action 

rer abu ft founded upon a matter within his own private knowledge, 
J. 2 Term. 

Rep. 477. it is but equitable that he ſhould be liable for the coſts, lt 

"00 75] was formerly a ground of giving, or refuſing coſts againſt 

an executor or adminiſtrator, when plaintiff, if the thing or 

damage recovered was aſſets; but that is now exploded, for 

even though the cauſe of action ariſe after the teſtator's 

death, yet the thing, when recovered, will be aſſets. The 


rule, therefore, it ſeems, now entirely reſts upon the dil- 


tinction above ſtated ; namely, upon the circumſtance of 


it's neing neceſſary or not, to name himſelf executor or ad 
miniſtrator in the action. 
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clares himſelf of a different opinion. And from his account 


ro and HUTTON, Fu/lices, eſpouſing the contrary opinion. 


not immediately to the plaintiff, there ſhall be no coſts; but, 
they ſaid, that in the principal caſe, though the plaintiff was 


EXECUTORS OR ADMINISTRATORS. 
This doctrine will be abundantly, illuſtrated by the fol- 


lowing caſes, 

An executor brought a writ of raviſhment of ward, and, Townley v. 
iſſue being joined upon the tenure, it was found againſt the 1 | 
plaintiff; and the queſtion was, whether the defendant : 8 20s 
ſhould have coſts ? In the report of this caſe by Crnok E, it ande 25 
is ſaid to have been holden by three judges, of whom Hur- Lays 
TON, J. was one, that the defendant ſhould not have coſts ; Car. 29. 
but in the report of the ſame caſe by Hurrox himſelf, 


which is much fuller than that in Crs. Car. that judge de- 


of the caſe, the Court appear to have been equally divided 
on the queſtion, CRoRE and Harvey, Juſices, holding 
that the defendant ought not to have coſts ; and YELVER- 


The two laſt mentioned judges agreed, that in actions 
brought by +executors upon contracts, obligations, or [#170] 
other things made to the teſtator, or de bonis aſportatis in 
the life of the teſtator, or upon any tort ſuppoſed to be done 


named executor and his title derived from his teſtator, yet 

the action was brought upon an immediate fert done to him- 

ſelf, by taking away the ward, whoſe marriage belonged to 

him. HorT, Ch. J. in commenting upon this caſe in 6 

Mad. 94. intimates an opinion againſt the defendant's right 

to coſts, becauſe, he ſaid, the ward never came into the 

actual poſſeſſion of the executor, and could not, therefore, 

be aſſets in him; but the fact ſeems to have been otherwiſe, 

for in Hutt. 78. the count expreſsly ſtates the executor to 

have been poſſeſſed of the ward, and that, being ſo poſſeſſed, 

the defendant rapuit illum et abduxit. | 
The plaintiff, an executor, being nonſuited in an action Bull v. Pal- 

of fan aſſumpſit upon an account ſtate ed with himſelf, 5 


as 2. 1 Freem. 
424. I. CG 
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3 Keb. 62 
643. Tho. before the Court, was whether he ſhould pay coſts. 


Jones, 47. 


2 Lev. 165. 8. P. n, Salk. 207. 


_ the And WYLDE, Fuftice, held that he ſhould ; for 8 


onunſe 
—— the the grounds of the account was for matters in the lifetime of 


pe. wi the teſtator, yet the account being made with the executor 
created no himſelf, muſt neceſſarily be within his own knowledge, and, 


— © therefore, having knowingly brought an action without 
but only al- cauſe, it was fit he ſhould pay coſts. Beſides, it was un- 


ained 
— neceſſary for the plaintiff to name himſelf executor in this 


—_— action, or to produce the will, becauſe the ground of ac- 


[+17 


Rill as tion was the account with himſelf; ſo in trover, the con- 


of the teſ- 


tator. av colts. 
Con ra pay 


Treby, Cb. J. 1 Ld. Raym. 437. 


ed the debt erſion being alleged in the time of the executor, he ſhall 


But RainsFORD, Chief Juſtice, TwisDEN and Joxxs, 
Fuſtices, contra. As to the caſe put of trover they agreed 
with WyLDE, Juſtice, becauſe there it was entirely unne- 
ceſſary for the plaintiff to mention that he was executor ; 
but TwispEx faid that he had always taken the rule to be, 
that, where the plaintiff muſt declare and make his title as 
executor, though the debt accrue in his own time, he is 
(a) 23 H.8. not a plaintiff within the ſtatute (a) to pay coſts; and here 
— in this caſe, if he ſhould declare generally upon a compu- 
Supra» ſaſſel, he muſt be nonſuited; the caſe of Townley v. Steele 
is doubtfully reported, but muſt be ruled on that difference; 
(to which RAainsFoRD, Ch. J. agreed), and what the ex- 
ecutor recovers in this action will be aſſets; therefore, by 

three judges, the plaintiff was held not liable to coſts. 
— — This was indebitatus aſſumpſit by the plaintiff for money 
of Wild-. due to the inteſtate, paid to the defendant after the inteſ- 
born. v-Kil- tate's death, to the uſe of the plaintiff his adminiſtrator. 


ligre w , . 
10 W. 3. The plaintiff was nonſuited. And whether he ſhould pay 


1 Ld.Raym. 
436. 


g, as executor, after the death of his teſtator, the queſtion, | 


coſts 


EXECUTORS OR ADMINISTRATORS. 


coſts or not, was the queſtion. The caſe was as follows; 
the inteſtate was a ſoldier in a regiment, of which the de- 
fendant was colonel, and died having arrears of his pay due 
to him from his majeſty, and the plaintiff took adminiſtra- 
tion, and afterwards the money was paid into the hands of 
the defendant, to diſcharge the arrears of the regiment ; and 
this ation was brought for the inteſtate's proportion of 


the money on account of his arrears. TREBVY, Chief [ +1758] 


Juſtice.— The plaintiff has declared of ſo much money re- 
ceived to his own uſe after the death of the inteſtate ; and 
therefore the naming himſelf adminiſtrator is not to any 
purpoſe ; and we ought to take the caſe as it is upon the 


declaration. And by him and PowzLL, Fuftice, if A. be 6 Mod. 92. 


Same doc- 
indebted to the inteſtate before his death, and after his death warns 2 
firmed hy 


A. pays the ſaid debt to B. by direction of the adminiſtra- Holt, Ch. 7. 
tor, there the adminiſtrator may ſue B. without naming | 


himſelf adminiſtrator; and though he does name himſelf ad- 


miniſtrator, it is void, and he muſt pay coſts, if the action 


be found againſt him. Or if A. pays it to B. to the uſe of 
the adminiſtrator, without his direction, yet the admini- 
ſtrator may have an action againſt B. in his own name, and 
he ſhall pay coſts. But in ſuch caſe he hath election, to 
bring an action againſt A. or B. the firſt debtor; and if he 


brings it againſt A. it muſt be as adminiſtrator, and he ſhall 


not pay coſts, For in all caſes where an executor or ad- 
miniſtrator ſues for a debt or other thing belonging to the 
teſtator or inteſtate, and grounds his action upon the 
fame contract that was to the teſtator, &c. he ſhall 


not pay coſts if he fail in his ſuit: but if he ground 
his action upon 2 contract expreſſed, or by implica- 


tion and operation of law, which accrues to him after 
the death of the teſtator; there the action lies in his 
ow nname, and the naming him executor, &c. is void, 
and he ſhall pay coſts. And in this caſe theſe two judges 


were of opinion, that the money being paid to the defen- 
dant, to diſcharge the arrears of the regiment, there being 
an arrear due to the plaintiff as adminiſtrator of Mildborn, 


L 2 | the 
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the plaintiff might have indebitatus aſſumpſit againſt the de 


fendant for ſo much money received to his uſe; although 
no money +was expreſly paid to the defendant to the uſe of 


117791 = eee oy 
the plaintiff, But admitting that in this caſe the plaintiff 


\ ought to name himſelf adminiſtrator, to entitle himſelf to | 


this money due to him, and received by the defendant ; the 
duty due to the inteſtate being altered, and being become 
a duty due from another perſon after the death of the in- 
teſtate, the plaintiff ought to pay coſts. And per TR ERV, 
Chief Fuſtice, if the executor, &c. bring an action upon an 
Vide ap. inſimul computaſſet with himſelf after the death of the teſta- 
cont. tor, he ſhall pay coſts; and yet it is for a duty due to the 
teſtator, and not altered, for the acccunting with the exe- 


cutor does not give a new duty, but only aſcertains that 


which was due before. 


F 
— B. the doctrine laid down in the latter appears to have been 


ee lx. Contradicted. The plaintiff brought aſſumpſit for money 


314. 8. C. of his teſtator had and received, aſter his death, by the de- 
2 Ld. 
Raym. 864. fendant, to the uſe of the plaintiff, as executor, and was 


nonſuited. And it was holden, that the plaintiff ſhould not 
pay coſts, becauſe he could not ſue otherwiſe than as exe- 


cutor ; and that it was immaterial whether the money was 

received by the defendant ſince the death of the teſtator, 

or before: for, ſuppoſing it ſince, it was not aſſets until 
_ recovered. 


Wallis „ But it has been decided, in more caſes than one, Gnee the 


pays mop M. determination in Eaves v. Mocato, that an executor may 


Ld. 8 ſupport an action in his own right for money had and re- 


| — — ceived after the death of his teſtator. And, perhaps, it may 


I x; be a doubt, whether even the reſolution in Eaves v. Mocato 
[ +180] really militated againft this propoſition, for although the 


1 35, Ace. reports of that caſe, in Salt. 314. and 2 Ld. Raym. 864, 
, — a. ſtate the action to have been aſſumpſit for money had and re- 
Rep. 477. ceived by the defendant, ſubſequent to the death of the teſ- 


tator, 


Indeed in a caſe ſubſequent to that of Nicolas v. Killigrew, 
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tator, yet in Salk. 207, and 6 Mod. 93, the ſame caſe was 
cited at the bar as having been an action of indebitatus aſ- 
ſumpſit on an account ſtated with the plaintiff, the executor, 
and as ſuch agreed, by the Court, to be good law (1). 


The caſe of Fenkins v. Plume, was an action of indebita- Jenkins v. 


tus aſſumpſit by the huſband and wife executrix, in which 


plaintiffs, in right of the wife as executrix, and at the tri 


lume, or 


Plombe, T. 


they declared that the defendant was indebted to them in ſo 3 pom * 


much money received by the defendant to the uſe of the 91, 181, 8. 
ial C COIs: 


3 Salk. 105. 


the plaintiffs were nonſuited. It was reſolved, that the de- Holt, 313. 


fendant ſhould have the coſts of this nonſuit, becauſe the 
plaintiff needed not have named himſelf executor, the action 


being founded upon a contract with himſelf;—for, by the 


Court, if the plaintiff, having married the executrix, had 


appointed J. S. to have received this debt which was due to 


11 Mod. 
174. 


the teſtator, and he had accordingly received it, that had 


been a good payment and diſcharge of the firſt debt, and F. 
S. would have then become indebted to the plaintiff by a 
contract in the plaintiff's time, v:z. the appointment and 


receipt. And here, though the defendant received the mo- 
ney without any previous appointment of the plaintiff, yet 
the plaintiff, by bringing the action, having aſſented to the 


receipt, it amounts to an appointment, and a diſcharge of 
the firſt debtor, and makes a contract between the defen- 
dant and him; and here, he needed not have named himſelf 


ex<cutor, it being upon a contract with himſelf, And the 


true 


(1) Lord Cnief Juſtice Lee, in delivering the judgment of the Court, in | 


the caſe of Marſb executrix, v. Jennedy, Andr. 359. obſerved, that he had 


ſeen a manuſcript note of Eaves v. Mecato, which agreed with the report 


of that caſe in Salk, 314. But,” ſays his Lordſhip, it does not appear 
« who was in court; and the determination ſeems to be a very extra- 
« ordinary one. That caſe muſt not, I think, ſtand for law, it being di- 


« reQly contrary to Fenkins v. Plume, which was ſubſequent to it, and alſo 
to Nicolas v. Killigrew, which was before it; bet 'h of n. caſes are 


exactly agreeable. 


[+181] 
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true rule is, that where the executor is not obliged to name 
himſelf executor, he ſhall pay coſts upon a nonſuit; and 
the naming of himſelf executor, in ſuch caſe, is ſurpluſage, 


and ſhall not ſhelter him from coſts, And, in this cafe, if 


the receipt was after the plaintiff's marriage with the ex- 
ecutrix, the huſband alone ſhould have brought the ac- 
tion; but if the receipt where in the wife's time, before 


the marriage, the huſband and wife ought to join in the | 


action. | 
Portman o. Debt, by an executor, upon a bond entered into by the 
_ _ defendant to the teſtator. Upon oyer, it appeared to be 


8 8 Raym conditioned, © that the defendant ſhould not hunt in any of 


8. 0 1 Stra. & the lands of the teſtator,“ and, in the replication, a 
* breach was aſſigned by a hunting in the executor's time. 
And on iflue thereupon, a verdict was found for the defen- 
dant. Motion that the plaintiff might pay coſts becauſe the 
hunting, which was the cauſe of action, arofe in the time 
of the executor, and was a matter within his own know- 


ledge. Sed non allocatur; for, by the Court, the bond is 


the cauſe of action, and the plaintiff could not ſue but as ex- 
ecutor. 
Jenſter v. To an action of debt brought by an n upon 
1 bond to the inteſtate, the defendant pleaded payment to 
[+182] the +plaintiff himſelf; and, on the trial, the defendant ob- 


— 8 tained a verdict. It was inſiſted, that the plaintiff, though 


1 4 an adminiſtrator, ought to pay coſts, becauſe, having re- 


R. acc. in Ceived the money himſelf, he had knowingly inſtituted a 
an account 


of aſumpſi groundleſs action. But it was reſolved, that the plain- 


in” ak tiff ſhould not pay coſts; for the action was merely in 
| c 
F. 27. Car. Tight of the inteſtate, and the falſity of the ſuit did not 


B. , _ alter it. 

A 

Anon. CB. Action of debt by the adminiſtrator of Hale, plea that 

. Car. Hale made one J. S. his executor, who had adminiſtered and 
5: was living, and, iſſue being joined thereon, the plaintiff, at 


the trial, was nonſuited, Upon a motion on the part of the 


defendant 


compl 


conſid 
plainti 
moved 
Et 
nion, 


might 


| for thi 


did buſineſs for the defendant, but dying before it was 106 8. C. 
completed, the plaintiff cauſed the fame to be finiſhed, in by the name 
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defendant for coſts, it was holden that an adminiſtrator, 
who hath obtained letters of adminiſtration from the ordi- 
nary, is not liable to coſts, but that it is otherwiſe of 
an executor de ſon tort, who ſues in his own wrong, and 
that it was ſo adjudged in a former caſe of Hayward v. 
Davies. 5 

But in a ſubſequent caſe, which was debt by executors, Anon. T. 
plea that the plaintiffs were not executors, and found for the 3. 2 _ 
defendant, the Court held that the plaintiff was not liable to Sed quare. 
cofts, for the jury might find an untruth. 
In an action by an adminiſtrator, the declaration con- Jones v. 

: 1 2 Wilſon, B. 

ſiſted of two counts; one upon a promiſe to the inteſtate . M. 8 
in his lifetime, the other upon a promiſe to the plaintiff, 0g 4 
as adminiſtrator. And, upon the trial, the plaintiff was 
nonſuited, in conſequence of which the defendant moyed 
for coſts. . | | | 

And PowE LL, Juſtice, faid, that theſe two counts could vide 1 Wilſ. 
not be joined; and if an entire judgment had been given, 1 * 
tjudgment ſhould have been arreſted. Perhaps it might +183] 
have been good by taking judgment upon one count 1 —_ 
only; but, here, the plaintiff muſt pay coſts, becauſe the 4 Term 
nonſuit goes to the whole, And it was ruled accordingly „ 
by PowELL, Pow1s, and GoULD, Juſtices; abſente, Hol r, 
Ch. Juſtice. | 

The plaintiff, as the executor of an attorney, declared, —_— 


that the teſtator, in his lifetime, was employed by, and B R. H. 12 
ws G. 2. 2 Stra. 


conſideration whereof the defendant undertook to pay. The — Py 


plaintiff was nonſuited at the trial; and now the defendant And. 356. 
moved for coſts. 5 
Et per Curiam (upon conſideration) we are all of opi- 
nion, that the plaintiff ought to pay coſts. The executor 
might certainly have maintained an action in his own right, 


for this demand: it falls within the reaſon of paying coſts 


where 
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where an executor declares upon a converſion i in his own 


time. 
If an executor or e be nonſuited, or a verdict 


Downes v. be found for the defendant, in an action of trover for a con- 


Shaft, T. 
ood 11G. 2 verſion of the goods of the teſtator, &c. in his lifetime, the 


* es: '29- plaintiff is not liable to coſts ; becauſe he could only ſupport 
acc. ” the action in his repreſentative capacity, in 1 of the teſ- 


tator or inteſtate. 
Maſon v. 


ackſon, C. And in one caſe it was ruled, * an adminiſtrator is not | 


8.18“ liable to coſts in an action of trover ſtating a converſion 

3 Lev. 60. after the death of the inteſtate ; becauſe the action is in 
right of the inteſtate, though the converſion happened in 

[1134] the adminiſtrator's time; md whatever damages .or coſts 
are either loſt or recovered mult be upon the inteſtate's ac- 
count. | 


But this caſe ſtands contradiQed both by more ancient 


Rs and modern reſolutions by which it ſhould ſeem to be 


2 — eſtabliſhed, that an executor or adminiſtrator is liable to 
eb. 738. 


Cro. Car. £9/ts, on a nonſuit, or verdict againſt him, in an action of 


— Fry trover where the converſion is ſtated in his own time, be- 
109. Com. Cauſe, in ſuch cafe, he might have brought the action in 


aca "PEI right, the giſt of the action, the converſion, being 


400. I 


| m—_ _ cat to the death of the teſtator or inteſtate, 


109. 
Salk. 314- 3 Salk. 105. B. R. H. 204. 2 Str. 785. 1107. Caſ. pr. C. P. 61. Barnes, 132. 


And this point was, again, agitated, in a very late caſe, 
when it was determined, by the unanimous opinion of the 
Court of King's Bench, that an executor, declaring upon a 
trover and converſion in the teſtator's lifetime, and a trover 


and converſion after his death, in diſtin counts, is not, 


upon a nonſuit, liable to coſts; if the evidence, adduced at 

the trial, was applicable only to the firſt count. 
Cockerill Trover for goods. The firſt count ſtated the trover nd 
1 converſion to have been in the lifetime of the teſtator. The 
Moody, v. ſccond count ſtated the trover in the life of the teſtator, and 
| | the 
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the converſion afterwards, The third count was for a trover Kynaſies, 


and converſion after the death of the teſtator. At the trial 


31 G. PE 


the plaintiffs were nonſuited ; upon which, a rule was ob- 3 


tained to ſhew cauſe why they ſhould not pay colts to the 
defendant, 

Lox b KEN YON. If the plintiff could ls ſued in their 
individual capacity, they would have been liable to pay 
the coſts: but they could only ſue in their repreſenta- 
tive character, to obtain the poſſeſſion of aſſets which 


belonged to the wife, as executrix; and, therefore, they 


are exempt from paying coſts. It appears that the 
only evidence offered at the trial, was applicable to the firſt 
count. „ | 

ASHURST, Juſtice. Upon the firſt count it is admitted 
that the plaintiffs would not have been liable to coſts; and, 
on the trial, the evidence was brought to ſupport that count 
only. That makes an end of the preſent queſtion ; and the 
addition of the other counts ought not to vary the caſe, for it 
does not appear that they were added from litigious or vex- 


atious motives, but from prudence, merely to take advan- 


tage of any other evidence which the nn might obtain 
before the trial. 

BuLLER, Juſtice. he caſes upon this ſubject are ſo 
contradictory, that it is impoſſible to reconcile them: but 
thoſe which' are beſt founded on reaſon ſhew that the plain- 
tiffs, in this action, ought not to pay coſts. The caſe in 

3 Lev. 375, isa very 3 one, where the queſtion was, 

whether the adminiſtrator ſhould pay the coſts of a writ of 

error? For whether there were any error or not was apparent 
on the record, and muſt have been known to the inteſtate; 

but, as it was neceſlary for him to ſue in the character of ad- 

miniſtrator, it was held that he was not liable to pay coſts. 
The caſe in 2 Lev. 165, where the plaintiff exeeutor only 
declared on an account ſtated by the defendant and himſelf, 
is Fallo a very ſtrong one. So too is that in 3 Lev. 60. There 
are indeed caſes the other way. And therefore, it is neceſſary to 
conſider 


Rep. 277. 


[185 


11180 


203. 
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conſider the principle upon which the exemption ſtands, 


One rule is, that if a plaintiff name himſelf executor when 


he need not, and fail, he ſhall pay coſts ; as where his de- 


claration ſtates a cauſe of action due to him perſonally: 


Another rule is, that a plaintiff cannot join in the ſame decla- 
ration a cauſe of action in his character of executor, with 


another which accrued in his own right. And that will go- 


vern the preſent queſtion ; for if it be true, that the laſt 
count in this declaration applies to a cauſe of action in the 
plaintiff's individual capacity, the declaration is bad upon 
the face of it, and the defendant might have demurred to it. 
But I am of opinion, that every cauſe of action ſtated in the 
declaration accrued to the plaintiffs in their repreſentative 
character; for though the converſion be ſtated in the two 
laſt counts to have been made in the lifetime of the execu- 
trix, yet it was a cauſe of action which accrued to the wife as 


executrix, and muſt have appeared ſo at the trial. If the 


vide goods, which were the ſubject of the action, never were in 
6 Mod. 94. the actual poſſeſſion of the executrix, it was abſolutely ne- 
— ceſſary for her to declare in that character: and if no de- 
mand were made in the lifetime of the teſtator, it was neceſ- 
ſary to declare on a converſiti o naſter the teſtator's death. 
Even on the third count, we are not to conclude that the 


executrix ever had actual poſſeſſion of the goods; and if not, 


3 they were not aſſets till recovered. But the principle, ſta- 
314. 2 Lev ted in ſome of the caſes againſt the rule, is the true one, 
_ * — that, whether the converſion happened before or after the 
301 tectator's death, if the goods when recovered would be 
11187) aſſets in the hands of the executrix, ſhe muſt ſue for the m 
in her repreſentative capacity; and then ſhe is not liable to 
colts. | 
Gros, F»/lice.—Of the ſame opinion. Rule diſcharged. 
Although, after the payment of money into court, an 
executor proceed to trial, and recover a verdict for a leſs 


n, he is not liable to pay any coſts. 


Thus 


bo 
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Thus, in an action of aſſumpſit, the defendant brought Knight, ex- 


16/. into court upon the uſual motion, that the plainti _— 
(who was an executrix) ſhould proceed at the peril of coſts ; of — 
the plaintiff proceeded to trial, and had a verdict for no more . 
than 13/.; and a motion was afterwards made, that the 1 5 
pleintiff ſhould pay coſts, and that the 3/. overplus paid 

into court, ſhould be paid unto the defendant; the Court 
complied with the latter part of the motion, but refuſed to 

make the plaintiff, being an executrix, pay colts. 

It was formerly holden, that money could not be paid Greeg's 
into court in an action by an executor or adminiſtrator, be- ＋ _— 
cauſe the executor or adminiſtrator is not liable to coſts. Salk. 596. 
But the law is now altered in this particular, and the courts — I "_ 
will permit a defendant to pay money into court, notwith- 
ſtanding the plaintiff may ſue in either of thoſe characters; © ng 
and, in one caſe, where the point was agitated, the Court, Scott, B. R. 
on conſideration, reſolved that money might be brought in- 3 
to court though the ſuit was by an executor, and ſaid, that pay” oy 
the effect of it would be, not to make the executor pay, but Rep. S. C. 
only hſe this ſubſequent ceſts; and that it had been before 7 k. B. 2 
allowed in the caſe of Baker v. Turbeville, M. 3 G. 1. Yet [+188] 
in 3 Sall. 105. it is ſaid, that, if an executor proceed in his . * 
action after the payment of money into court by the defen- 8 
dant, he does it at the peril of coſts; but, perhaps, little ſtreſs 
is to be laid upon this part of Salteld's report, as it was not the 
principal point in the caſe, and as it was prior in point of 
time to the reſolution in Gregg's caſe, wherein it was holden, 
that in actions by executors or adminiſtrators money could 
not be paid into court; at any rate, it is contrary to the 
opinion of the Court in Crutchfield v. Scott ; and the deciſion, 
by the Court of Exchequer, in —— v. the Ducheſs of Bund. a. 
Hamilton. 

Where the plaintiff is an executor or nt he is 
not liable to coſts under the 5 G. 2. e. 30. ſ. 7, though the 


defendant 
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defendant plead the general plea of bankruptcy, and ob- 
tain a verdict. 
Marin ang U hus, to an * of 92 it brought by an adminiſtra” 


— . admivi- tor, on promiſes made to the inteſtate, the defendant plead- 
atrix, V 


No: fork, a ed thegeneral pleaof bankruptcy,andobtaine ca qe. In 


Su conſequence of which, it was moved, that the prothonotary 
31G 3. Might be directed to tax the defendant his coſts, on the 
H. BL 528. ground that the ſtatute of 5 G. 2. c. 30. ſ. 7. gives a bank- 
rupt, when ſued for a debt due before the bankruptcy, and 
obtaining a verdict, full cots, In ſupport of the motion 
it was argued, that this ſtatute contained no exception in 
favour of executors and adminiſtrators. And that it could 
not have been the deſign of the legiſlature, by the act, to 


exempt any plaintiff from paying coſts to the bankrupt, who 


[118g] was Fdiveſted of all his property, and had not otherwiſe the 


means of defending actions which might be brought againſt 
him. That though it was true, that executors and admi- 
niſtrators were not preſumed to be fully cognizant of the 
rights of the teſtator or inteſtate, and therefore, as no ma- 
licious motives could be imputed to them in bringing an ac- 


tion, not liable to coſts, under the 23 H. 8. c. 15. or 4 Fac. 


1. c. 3. yet that rule was not applicable to the preſent caſe, 
a commiſſion of bankruptey being a matter of public notori- 


ety, of which the plaintiffs might have informed themſelves, 


and of which they could not be preſumed to be ignorant. 
But, 

The Court held the plaintiffs not liable to coſts, being 
clearly of opinion, that the ſtatute 5 C. 2. c. 30. ought to be 
conſtrued in the ſame manner as 23 H. 8. c. 15. and 
4 Fac. 1. c. 3. Rule refuſed. 

Neither does on executor or adminiſtrator pay coſts a 

— * under the ſtatute 14 G. 2. c. 17, upon a judgment againſt 
H. 15G 2. him, as in the caſe of a nonſuit, for not proceeding to trial 


Heward, 


8 according to the courſe and practice of the court, in which 


Fer Cur, 
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But an executor or adminiſtrator ſhall pay coſts, if he be? Mod. <8. 


| 18, Salk. 
guilty of any laches or delay, in the progreſs of a cauſe. _ J lk. 
Thus he ſhall pay coſts for not proceeding to trial, pur- — 5 5 
ſuant to his notice. 8 | 1 Stra 33. 


Barncs, 316. 


But this muſt be underſtood 15 where his not going on [190 


Ito trial was his non leber, and not the reſult of inevitable 3 Burr. i 
2 1585, 


For where, on a motion for coſts againſt the plaintiff, an Ogle, ere. 
executor, for not proceeding to trial according to notice, it f. . 
appeared, that the cauſe was entered with the judge's marſhal, 17 G 2. 
that one mterial witneſs, who had been ſerved with a ſub- gg 
pena, could not attend, and that another was diſabled from 
attending by a fall from his horſe, the Court rejected the 
motion, ſaying, that the plaintiff had been guilty of no wilful 
default ; if he had, he mult have paid coſts, though he ſued 
as executor. | 

And the principle, adopted in the laſt . is ſis Bennet. ad- 

miniſtrator 


by a ſubſequent reſolution in the Court of King's Bench ; v. Coker, 
which was on a motion on behalf of the plaintiff, who was B. K. M. 


7 G. 3. 
an adminiſtrator, for leave to perepeprg without paſtient Ro 
. , 1G2 „ 
of coſts. | — ES 


It was an action upon a bond, againſt an heir; and; on Colts, 96,7. 
the plaintiff's not trying it according to notice, the defen- 


dant moved for judgment as in the cafe of a nonſuit, where- 


upon the plaintiff undertook to try it peremptorily. When 
it came down to trial, he i diſcovered that the eſtate had 
been conveyed ; and was then ſatisfied that there was a decd 
of conveyance, which would be produced at the trial. 
Whereupon he declined to 80 to trial ( t); ; and now deſired 15 
to diſcontinue. 

+Againſt the motion it was urged, that as an executor . 
ſhall pay coſts for not going on to trial, after having given [11911 
notice of trial, ſo he ought where he has not tried een 
| | u e to 

(x) * to Mr. Serj. Sayer, the plaintiff aQual'y — the 
cauſe for trial, and aſterwards withdrew the record. 
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to his poſitive undertaking, , after a motion has been made 


againſt him for judgment as in caſe of a nonſuit, For this 


was his own laches ; he ought to have been previoully in- 
formed of the facts on which he grounded his action. 

But the plaintiff s countel undertaking not to ng 
ther action, 


Lord MansFIEL®, ſaid, that it might be reaſonable to 
make him pay coſts, where the executor might probably 


bring another action, but here was no double vexation. The 
plaintiff agrees not to try it; but withdraws the cauſe at the 
aſſizes, upon finding that there is a deed unt him. So 


8 there is an end of the matter. 
r. Fuftice ASTON obſerved, that the defendant had 


— Ache fees of court; which he muſt have paid, if there 


| had been a verdict. 
Mr. Fuftice Y aTEs.—lIt is not in all caſes, that an ex- 


ecutor ſhall diſcontinue without paying coſts ; for if it is 
plainly his own fault, he ſhall not have ſuch leave. So, in 
caſe of not going on to trial, if it is his own laches, he ſhall 
pay coſts. (To which Lord MANnsF1ELD agreed). There- 
fore, the queſtion is, whether there is /aches or delay, or 
whether it be a fair tranſaction? Now this was fair and 
candid. The plaintiff has done better for the defendant, 
[#192] 4than if he had gone on to trial; he diſcovered he was inthe 
wrong, and, as ſoon as he knew it, deſiſted. | 


Nunez. 34- | The Court accordingly granted the motion to diſcon- 


— tinue without coſts, but the plaintiff was not to bring a new 


_ = B. action, without leave of the Court. 
H. Blackh. But, from the report of one caſe, it appears that coſts 
00» were paid by an adminiſtrator, for t ue the record 
before trial. 

Indeed the liability of an executor or i to 
coſts, in the caſe of withdrawing the record, was not con- 


troverted in Nunez v. Modigliani, but muſt have been tacit- 


ly admitted; for the ſole queſtion, before the Court, was, 
whether the coſts that ſhould be taxed and allowed to the de- 
fendant, 
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fendant, on account of the plaintiff's withdrawing the record, 

ſhould or ſhould not be ſet off againſt certain cofts which 

had been taxed and allowed to the plaintiff, the adminiſtra- 

tor, under an order of M Prius, made in an another acti- 

on? From the plaintiff's acquieſcence in the payment of 

coſts in this caſe, it ſhould ſeem, that the circumſtance of 

withdrawing the record muſt have been unequivocally im- 

putable to his own laches, which, according to the reaſon- 

ing in Ogle v. Moffat and Bennet v. Coker, is, in ſuch caſes, 

the true teſt of an executor's or adminiſtrator's liability to 

coſts. However, be that as it might, as the point paſſed 

ſub filentio in the Court, this caſe ought not, perhaps, to be 

conſidered as miliating — the n witch governed | 

the deciſions abovementioned. [11793] 
+lt does not appear to be eſtabliſhed whether or not an 

executor or adminiſtrator is liable to pay coſts upon diſcon- 

tinuing his ſuit; but though no general rule can be extract- 

ed from the caſes on this ſubject, which are contradictory, 

yet, upon principle, and the reaſoning of the Court in ſome 

of the following caſes, it ſeems that, where the neceſſity of 

diſcontinuing is induced by the laches or default of the ex- 

ecutor himſelf, the condition of paying cofts will, n 

be annexed to the rule to diſcontinue, 8 
In Ecclefton v. Clipſam, the Court gave the plaintiff leave Clipſam, B. 

to diſcontinue, upon a motion in arreſt of judgment after a td _ 

writ of inquiry, without coſts, becauſe he was an executor. 2 Keb. 385. 
And, in another caſe, the plaintiff, who was an admini- Baynham v. 


Matthews, 
ſtrator, had leave, after demurrer to his replication and ar- B. R. T. 
gument thereon, to diſcontinue without coſts. TY. wy 


2 Stra. 871. 
S: C. Fi:zgib. 130. 


Again, an adminiſtrator, having diſcontinued one action Bird v. 
by leave of the Court without coſts commenced another _ oY 
action for the ſame cauſe; upon which the defendant moved 2. 2 Kely, 
that the proceedings in the ſecond action might be ſtayed, 1 Band. 
till the plaintiff had | paid the -oſts of the firſt; but the ®- Þ 3:4: 
motion was denied. 


Hide | 
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M.6G.z. But in Hayden v. Norton, where leave was given to an 
Caf. Fr. C. executor to diſcontinue after a demurrer to his bill againſt a 
member of parliament, it was reſolved, that the plaintiff, 
though an executor, ought to pay coſts, the diſcontinuance 
being rendered neceſſary by his own default, 
[+194] And in a ſhort note of the ſame caſe, ſeemingly, by the 
name of Hale, adminiſtrator, v. Norton, in Barnes, 169. the 
Court are made to lay it down, as a general propoſition, that 
a plaintiff, though an —— cannot diſcontinue 
1 — of coſts. 


M. 6 G. 2. 


Farris, ex- In a ſubſequent caſe, a motion was made for leave to o dil. 


— continue without payment of coſts, the plaintiff being an 
R. H. 4G. executor. It was argued, on the part of the defendant, that 
2 _ C. the action was brought by one executor. in his own name 
i lacht. only, when he knew that there were others ſubſiſting, and 


* P. 2 2 had thereby wantonly put the defendant to great expence. 

And Denison, WILMor, and YATES, Juflices, (ab- 
Keen MANnSFIELD) were clear, that giving an execu- 
tor leave to diſcontinue, was a matter of diſcretion in the 
Court; and that they ought not to give him ſuch leave, in 
any caſe where he had knowingly brought his action wrong, 
unleſs be would conſent to pay coſts. And that there were 
many caſes, where executors, applying for favours, were 

obliged to pay coſts. Rule abſolute, on payment of coſts. 
Agreeable to this mode of reaſoning is the determina- 
Vide fopra, tion in the caſe of Bennet v. Coker, where, after a perempto- 
3908.5 ry undertaking to go to trial, in conſequence of a motion for 
| judgment as in the caſe of a nonſuit, the plaintiff, an admi- 
niſtrator, obtained leave to diſcontinue without payment of 
coſts, becauſe it appeared to be a fair tranſaction. And, in 
this caſe, YATEs, Fuftice, expreſsly lays it down, that it is 
not in all caſes, that an executor ſhall diſcontinue without 
paying coſts ; for if the neceſſity of diſcontinuing were plain- 
ly owing to his own laches or default, he ſhall not have ſuch 
leave, but upon payment of coſts. | 


Again, 


diſcontii 


blo CY en ww Y 
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Again, in a ſtill later cafe,” the Court of Sache on Hugh, ad- 


. Mminiſtrator, 


motion, ordered that the plaintiff be at liberty to diſconti- „ Lloyd, 


nue his action Without colts, the plaintiff ſuing as an admi- executor, 


T. 9 G. 3. 
niſtrator. In Scacc. 
| Burt. Pr. Excheq. 1 56. 


And in the ſame book it is ſaid, that, though executors Ibid. 


and adminiſtrators, when plaintiffs, had been made ſubject 


to the coſts of diſcontinuing, yet, within a few terms paſt, 


the courts had been more indulgent, becauſe as ſuch plain- 


tiffs might proceed to judgment, without paying coſts, 
either of a verdict againſt them, or a nonſuit, it was hard to 


put the parties to ſuch expences, when the plaintiff is wil- 


ling to relinquiſh his ſuit ſooner. 


An executor or adminiſtrator ſhall pay Pay upon being — 5 


nonprofſed for want or a : replication, becauſe guilty of a Nichols, 


default. ws 08 ve 


Cat. Pe. . 
And in another ſe where the 5 was, whether P. 14 


an executor was liable to pay coſts upon a judgment of non- ps toes ex- 


pros, for not declaring in due time, it was alledged, that Saundere, 


this being the executor's own fault he ought to pay coſts; 3 


his proper method would have been to have diſcontinued his 3 Burr. 
action, in which caſe, it was aid, he would : not have been 1380 
ſubject to coſts. th 

\ Yares, Juftice, obſerved, that the caſe of a nonpros and 
a diſcontinuance differ. The former ariſes from the exe- 
cutor's town delay: and therefore he thought, and ſo alſo [+ 196] 
did Lord MANSFIELD, that it was ſimilar to the caſe of his 
not going on to trial according to his notice. | 

The rule was enlarged ; and the judgment of the Court | 
was, on a ſubſequent day, delivered, as follows, by 

Lord MansFieLD.—The privilege of his executors is 


too great already. They ought to be properly informed, be- 


fore they bring actions. The diſtinction made between a 
diſcontinuance and a nonpros is a very good one; it is very 
M N reaſonable 


IN ACTIONS BY OR AGAINST 
reaſonable that the executor ſhould pay coſts in the preſent 


caſe, ' And adjudged accordingly, 
Where a party defends as executor or adminiſtrator, he 


 Yearb. 
3T 1 H. 6. 13. is liable to coſts in all caſes, and in the ſame manner, as 
Bro. Tit. other defendants; and the judgment as to the coſts, is de 


3 


= —_ ard. bonis teftatoris fr, &c. et fi non, tunc de bonis proprus. 

183. Hutt, 79. Bull. N. P. 332. Gilb. H. C. P. 269. 0 

Abr. 933. Cro. Car. 226. 

Imp. Pr. C. Yetit is aid to have been determined in a late caſe, by 

P. ad. Ed. the Court of Common Pleas, that no coſts ſhall be al- 

K K. lowed on a judgment of aſſets in futuro, on a plea of plene 

Mee. © adminiſtravit only. | 
If a bankrupt executor plead a falſe plea, in an action 
commenced againſt him, between the iſſuing of the com- 


miffion the and obtaining of his certificate, by a creditor of 


his teſtator, he is liable to be taken in execution for the 

coſts. 
Howard. v. The cafe was as Sins ;— ſubſequent t to the iſſuing of 
[+197] +the commiffion againſt the defendant, an action was 
— brought againſt him as executor, upon a bond of his teſtator; 


B. R. H. to this action the defendant pleaded a falſe plea, which, at the 


3 Barr. aſfzes, after the obtaining the certificate, but before the 
_— confirmation thereof, was found againſt him; and thereup- 
400. on a judgment was entered up de bonis teflateris, fi, &c. for 
the debt, and de bonis proprizs, fi non, &c. for the coſts. The 
defendant's goods were, afterwards, taken in execution up- 
on a fiert facias ; in conſequence of which, a rule was ob- 
tained to ſhew cauſe why the fieri facias, and all proceedings 
thereon, ſhould not be ſet aſide as irregular, and contrary 


to the ſtatute of 5 G. 2. c. 30. ſ. 7. for the protection and 


indemnification of bankrupts. 
By the Court. — The pleading a falſe plea was the defen 


dant's own act, and his own fault; and the judgment and 


execution de bonis prepriie, for coſts, was ſingly owing to 
this his falſe plea which was ſubſequent to the iſſuing of 
the 
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tte commiſſion; conſequently theſe coſts were not ſuch a 


debt as could have been proved under the commiſſion ; and, 


P ö Rule 


diſcharged. 
Where an executor pleads the general iſſue, aon dſump- 
ft, and a ſpecialty debt, ſufficient to cover the aſſets, the 
Court will permit him te withdraw the former plea, upon 
payment of the coſts occaſioned by that plea only, 
Thus, in an action of afſump/it, the defendant, an execu- Dearne v, 


tor, having pleaded, by leave of the Court, 11t, the gene- Grimp, ex- 


ecutor, C. 


ral ifſue, and, 2dly, certain debts by ſpecialty, and non B. 388. 

aſſets t ultra, it was moved that he might have leave to wich- 11 98] 

draw the general iſſue, on paying the coſts which bad been z kn. 

occaſioned by that plea. 1 
The prothonotaries reported, that if the cauſe had gone 

to trial in it's preſent ſtate, and a verdi& had been found 

for the plaintiff on the firſt plea, and, for the defendant, on 

the ſecond, the defendant muſt have been liable to coſts de 

bonis propriis. But if the ſecond plea only had been origi- 


nally pleaded, the plaintiff (who muſt at all events have 


judgment de bonis teffatoris cum acciderint) would only have 
his coſts, eventually, de bonts teffatoris. 
DE Grey, Chief Fuftice.-Any delay to the plaintiff 


_ occaſioned by the executor, will entitle him to recover coſts 
de bonis proprus of ſuch executor, which ſeems to be the 


ground of the practice reported by the officers of the Court, 


The queſtion now is, upon what terms the defendant ſhall 
be permitted to withdraw his plea. It is not a matter of 


right, but in the diſcretion of the Court. The plaintiff is 


no in poſſeſſion of a right to all his coſts from the execu- 


tor, if he goes on and proves his debt, which is admitted 
to be a juſt one, I ſee no reaſon for depriving him of this 
right, and am, therefore, of opinion, not to make the rule ab- 
ſolute, without payment of the whole coſts hitherto incurred, 
Ms __ oo 


[+199] 
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GovuLp, Fuftice.—I am of a different opinion. There 
has been no delay on the part of the defendant, nor has the 
plaintiff been put to any coſts (except thoſe occaſioned by 
the firſt plea) beyond what he muſt have incurred to recover 
tjudgment de bonis teflatoris. He muſt declare, muſt ſign 
an interlocutory judgment, and have a writ of inquiry after- 
wards, before he could have judgment to recover de bonis 


teftatoris cum acciderint. 


BLACKSTONE, Juſtice.— I am of opinion with brother 


Govbrp. No caſe has been cited upon this point, nor in- 


deed could any caſe occur till ſince the ſtatute of Queen 


- Anne, which permitted the pleading of ſeveral matters. I 


conſider the two pleas as one complicated one, containing 


variety of matter. In ſuch a caſe, if the defendant moves 
to amend by ſtriking out ſome facts, which he finds he can- 


not ſupport, the known courſe is, that he ſhall only pay 


coſts occaſioned by ſuch amendment. And yet, if he had 


gone on, and failed in proving his plea, the plaintiff would 


recover his full coſts, and may, therefore, be as well ſaid 
to have acquired in that caſe, as in this, an inchoate right 


to all the coſts of the action. If the plaintiff's extra coſts 
are now paid, he is juſt in the ſame plight, as if the plea 


had not been put in; and is put to no other expence in ob- 


taining his judgment, than he, neceſſarily, muſt incur. 
NAxxs, Juſtice, - concurred with GouLD and BTAck- 
STONE, *Fuftices. No injuſtice is done to the plaintiff, no 


right altered by allowing this amendment. Rule abſolute, 


on condition to bring no writ of error, or bill in equity. 


503. Bull. 
N. P. 332. 


A deſendant, executor or adminiſtrator, is entitled to 
coſts, where judgment is given for him. 
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IN ACTIONS UPON PENAL STATUTES. 


| SECT. I 


Of Cofts, Es. a Plaintiff ſues, upon a ai Statue, x n 


as a common Informer, or Profecutor qui tam, &c. 


IT hath been already obſeryed, and i is clearly eſtabliſhed, _ — 


that a common informer upon a popular ſtatute, or a pro- abr. 574: 
2 Keb. 787. 


ſecutor qui tam, &c. (who is conſidered in the ſame > light 1 vent. 133. 


with a common informer, Salt. 30.) ſhall, in no caſe 377-374 


whatſoever recover coſts, whether he may ſue for a certain, . Nell. 


or an uncertain penalty, unleſs coſts are expreſsly annexed 8 1 33 


to a recovery by the ſtatute inflicting the penalty; for, by _ 230. 


Holt, 172. 


the common law, a common informer cannot be entitled to Comb. 449. 


coſts, ſince that doth not give coſts in any caſe. His claim *. 


ym. 172. 


to them is equally ill founded upon the ſtatute of Glouceſter, Caf. Pr, C. 


which gives a title to coſts in ſuch actions only, where the N. 5 2 


demandant ſhall recover damages; but this neceſſarily pre- 4 _ 
ſuppoſes ſome damage to have been done to the defendant-in 2 Term 
particular, which cannot, with propriety, be ſaid in a popu- 1 
lar action, the ground of which is an offence againſt the pub- 15 
lic, and not an injury to an individual ; and, therefore, ſuch 
actions have been, uniformly, conſtrued to be out of the 
benefit of that ſtatute. - 

Bur on 2 bond fide compoſition 5 2 | penal ation, by Hl, we 
leave of the Court, the plaintiff may be allowed a reaſon- tam. v. 


able ſum for his coſts. And, on motion, the defendant 2 
may pay the penalty into court, with coſts. hen aid Blocks. 
157. Vide 


4 Burr. 1929. Walker v. King, T. tay 2. | Bull. N. P. 197. 


It hath been ſhewn in a former part of this treatiſe, that, * 3 0 
in an action on a ſtatute by the arty grieved, for a certain 17. 
penalty given bY ſuch . colts are recoverable; be- 


cauſe, 
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cauſe, ſuch penalty being intended as a recompence for the 
damage or injury, which he, in particular and individually, 
ſuſtained from the offence prohibited, if he could recover 


no more than that ſpecific ſum, without any indemnificati- 


on for his coſts, it would be, frequently, vain and nugatory 
to ſue, ſince the coſts of ſuit might exceed the amount of 
the ſum recovered. Beſides, the party grieved has a right 
of action veſted in him, antecedent to the commencement 


thereof ; for as ſoon as the grievance is committed, the pe- 


_ naſty, thereby incurred, becomes a debt due to him from 
the offender, and he is entitled to recover damages for 


it's detention, after demand, and, conſequently, coſts alſo, 


under the ſtatute of Glouegſfer, and this diſtinguiſhes it from 
the caſe of a common informer, who prior to the inſtituting 
of the fuit, or, perhaps, till judgment, hath no veſted right 
or intereſt in the penalty ſued for. 


* But where, by a ſtatute, the penalty is generally limited 


C. B. Ball. to any one that will ſue for it, and the party grieved hap- 
| —.— 33: pens to bring the action, he muſt bring it as a common in- 

Henk. P. former, and ſhall not have coſts, if no coſts are given by 

C. 6. Ed. 

331, ſuch ſtature. 


8 For redreſſing of divers diſorders in common informers, 
common 


informer and for the better execution of penal laws, the 18 Eliz. c. 5. 


— . 3. which is made perpetual by 27 Eliz. c. 10. enacts, 


aal. 4 3 That if any informer or plaintiff, upon any penal ſtatute, 
| pay co. « ſhall willingly delay his ſuit, or ſhall diſcontinue, or be 
| [+202] « 4nonſvit in the ſame, or ſhall have the trial or matter 
« paſſed againſt him therein, by verdi& or judgment of law; 
& that then, in every ſuch caſe, the ſame informer or plain- 
« tiff ſhall yield, ſatisfy, and pay unto the party defendant, 
“ his coſts, charges, and damages, to be aſſigned by the 
« court in which the ſame ſuit ſhall be attempted. For the 
* recovery and execution whereof, every ſuch defendant 
4 ſhalthave his capias ad ſatisfaciendum, fier i facias, or alegit, 

to be awarded to him, as in other cafes of execution.“ 
| 18 Eliz. 
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18 Eliz. c. 5. ſ. 6. „Provided, that this act ſhall not This act 


to no? fo 


« reſtrain any certain perſon, body politic or corporate, to r n 
« whom or to whoſe uſe any forfeiture, penalty, or ſuit, is ſvi's for 
ce or ſhall be ſpecially limited or granted, by virtue of any _ 
| © ſtatute, and not generally to any perſon that will ſue, but * —_ . jp 
ci that every ſuch certain perſon, body politic, or corporate, — gene- 
« may ſue or inform, as if this act had never been made.. . 

18 Eliz. c. 5. ſ. 7. «© Provided alſo, that this act ſhall not _ e 
« extend to any ſuch officers of record, as have, in reſpect of exhibit in- 
their offices, heretofore Jawfully uſed to exhibit informa- Pay ages. 
« tions, or ſue upon penal laws, nor to any officers in- tue of their 
ce forming or purſuing for matters only an his or N 
“their offices.“ 

Where, after a verdict * 1 1 in an informa- Pie · s Caſe, 
tion upon a penal ſtatute, judgment is given againſt him, 3 „ 


becauſe the ſtatute on which he grounds his intormation is? ebe 
diſcontinued, or not in force, he is liable to pay coſts within P. 21, 2. 
the intent of the 18 Eliz. c. 5, for this ſtatute being made . 
+for the eaſe of the ſubject, ſhall have a liberal conſtruction. [4203] 
It's object was to prevent all vexatious informations, and, 1 
therefore, it intends to give coſts where the cauſe paſſeth 
againſt the informer, either through defect of matter or 
form; Per HogAx T and Hur ro, Juſfices; — WIx c, 
Juſtice, doubted of this ſpecial caſe, becauſe the matter was 
found for the informer, but he agreed, if the judgment were 
given upon demurrer or ſpecial verdict, coſts ſhould be 
given. And WARBURTON, Frftice, was of opinion, that 
there ſhould be no coſts, becauſe the informer was incapa- 
ble of ſuing upon a ſtatute which was diſcontinued ; and fo 
if the venue were miſawarded; and he ſaid, that he had con- 
| ferred with the Chief Baron upon the ſubject, who alſo held 
that there ſhould be no coſts in this caſe, 
Where, after a verdict for the plaintiff i in an action upon unte- 4 
a popular ſtatute, judgment was arreſted for a defect in the © 25 Elz. B. 
pleadings, the defendant had no coſts. | R. cited 


b 
But ; 80 


: Garland, 
qui tam, 
v. Burton, 
B. R. M. 
13 G. 2. 

6 Vin. Abr. 
341, 342 
pl. 18. 8. C 
2 Str. 1103. 


[+204] 


Vide 


3 Term 
Rep 364- 
H. Blackſt. 


546. 


2 Cro. 
Pratt. 469. : 


Hutt. 35. 
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But an informer ſhall pay coſts, where judgment is given 
againſt him, becauſe the court in which he ſues hath no ju- 


riſdiction; and though the judgment be not upon the merits. 


As where an information was brought at the aſſizes againſt 


the defendant for non-reſidence, which being removed into 
the Court of King's Bench by certiorari, the defendant- 


demurred for want of juriſdiction ; and, upon argument 
judgment was given for him. He then moved for coſts 


. upon the 18 Eliz. c. 5. and a caſe of Cannon and Gooding v, 


Nixon, A. 6G. 1. was cited, where upon an information 
on the ſtatute 1 and 2 P. and M. c. 7, for ſwelling wares by 
retail, the defendant demurred, and, for want of joinder of 


demurrer on the part of the informers, had judgment and 


coſts. On the contrary it was inſiſted, that this caſe was 


not within the ſtatute, there having been no verdict, nor any 
judgment upon the merits. But the Court agreed, that it 
was clearly within the words and meaning of the ſtatute, 
for judgment upon demurrer is certainly a judgment of law; 
and if informers ſhould be allowed to bring in formations 


in courts which have no juriſdiction, without the puniſh- 


ment of coſts, great vexation would enſue, and the ſtatute 
might, by ſuch means be wholly evaded. Whereupon a 
rule was madeupon the proſecutor for the payment of coſts. 
And it is ſaid the entry of a nol: preſequr by the plaintiff, 
in a popular action, comes within the ſtatute. | 
The 18 Eliz. extends to all actions by common inform- 
ers, whether ſuch actions may be grounded upon ſtatutes 
made prior, or ſubſequent to that of Queen Elizabeth; 
which operates as a perpetual direction to ail informers. 


Io“ an information on the ſtatute of 8 G. 1. c. 19. for 
killing gaine, the defendant pleaded a conviction before a 
- juſtice of the peace for the ſame fact, and had judgment for 


want of a replication; he afterwards obtained a ſide- bar rule 


WI 277. for coſts, which, on the part of the plaintiff, was moved to 


be ſet aſide, on the * that the 8 G. 1. did not give the 
defendan 
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defendant eat and that the flatute of 18 Eliz. did not extend [4205] 
to ſ:bſequent ſtatutes. Sed per Curiam,—T he words of the 
18 Eliz. c. 5. are as general as any ſtatute relating to coſts, 
and ſeemto extend to every informer upon any penal ſtatute 


who ſhall delay his ſuit, diſcontinue, or be nonſuit, or ſhall 


have the matter paſs againſt him by verdi& or judgment. 
And there have been a great number of caſes like the preſent, 
where coſts have been given; and they cited Carter, quitam, 
v. Tooting, M. 12 C. 1. 

But no action, on any ſtatute, by the party grieved, whe- 21 2b. 1 76. 
ther the ſtatute give him the whole or part of the penalty, 3 
is within the purview of the 18 Eliz. c. 5. (1) the whole Cro. Eliz. 
purport whereof ſeems clearly to relate ay to common in- 2 116. 
formers ; and every perſon, proſecuting upon a penal ſta- Pl 62. 


Salk. 30. 
tute, which giveth an action to him that will ſue, is a com- Sav. 50. 


mon informer within the meaning of that ſtatute. But 
| though the party grieved, in an action upon a penal ſtatute, 


is not liable to coſts, under the 18 Eliz. c. 5, yet, if he 1 

. Vide 
would have been entitled to coſts on a recovery, in ſuch ac- long 13. 
tion, he ſhall, on a nonſuit or verdict againſt him, pay coſts 30. 


under the ſtatute 4 Fac. I. c. 3. 


A gui tam informer is liable to coſts under the 18 Elz. e. 
5. as well as an informer ſuing for the whole penalty, upon 


a a nonſuit in an action of debt on the 21 H. 8. for non-refi- 
dence, though part of the penalty thereby inflicted for that 
offence, is limited to the king, who i is, in no caſe, liable to 
coſts. 


+ Thus in n debt upon the Etats 21 H. 8. c. 13. for non- [ 3 


reſidence, the defendant pleaded the generaliſſue, and, at une. 


t qui tam, v. 
x the A lot. B. R. 
| | M.16G. 3, 
OO EE. | Cowp. 366. 
(1) And it has been held that an action given by ſtatute to the party 


grie ved is not within 31 Elis. e. 5. which limits the bringing of actions on 


penal ſtatutes. Spieres v. rich, T. 25 G. 3. B. R. 2 Term Rep. 15 5. 


n. (2). 


—— —— — — 
* 


che party, 
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che trial, the plaintiff was nonſuited. In ſupport of a rule, 
which had been obtained to ſhew cauſe why the maſter 
ſhould not be reſtrained from taxing the defendant his coſts, 


it was inſiſted, that, as the plaintiff, if he had recovered, 


would not have been intitled to coſts, it was neither legal, 
juſt, nor reciprocal, that, in the event of his having failed, 
he ſhould pay coſts to the defendant. That by 34 H. 8. 
c. 8. a defendant can have no coſts on a nonſuit or verdict, 
where the plaintiff ſues to the king's uſe, which was the 
caſe here; becauſe half the penalty belongs to the king. 
That the ſtatute 18 Ez. c. 5. ſ. 3. did not extend to this 
caſe, but only to cafes where the whole of the penalty be- 
longs to the informer, or where he is the party grieved. 1 
And. 116. | 
Lox D MansFIELD.—It is a certain principle that the 


W Ling himſelf neither pays nor receives coſts in any caſe, 


2 N ĩon is But this is not a ſuit proſecuted by the king, though he 


the ſuit of 


would have been entitled to a moiety of the penalty if it had 


_ uy hat been recovered: but it is the ſuit of a common informer. 
the ung . 
V:ic-C-mb. The ſtatute 23 H. 8. c. 15. is out of the caſe; but that of 


3 3 18 Eliz. c. 5. is deciſive. In theſe qui tam actions, there is 


7. 3 Lev. liberty given to the informer, by the ſame clauſe of the ſta- 
395. R ym. . : 
2 „ rt tute as provides for coſts, to compound for the offence, 


62 ro l. with leave of the Court, which ſhews they are com- 


10. Barnes, : : ; . . 
4.2); ack't, mon informers. It is an excceding plain caſe. I think 


$73 contra the plaintiff ought to pay coſts, and alſo the coſts of this 
Raym. 275. motion. | 

ASTON, Juſtice, was of opinion that the rule ought to 

be diſcharged. 1 

[F207] fAsnuxsr, Juftice, — The object of this ſtatute was to 

prevent vexation in common informers; and, therefore, in 

that reſpect, there is no diſtinction between a common in- 

former gui tam, and one who is entitled to the whole pe- 

nalty ; for he may be juſt as vexatious, when he proſecutes 

on 


On 


de 


PENAL STATUTES. 


on behalf of the king and himſelf _— as when he ſues on 


his own ſeparate account. 


Per Curiam. Rule diſcharged. 


If the defendant obtain a verdi in a qui tam » ai of Pemple, 


ſtatute of 18 Eliz. e. 5.f. 3. 


And, if it appear upon the RY that the plaintiff is 
a common informer, the Court will not, after a verdict for 
the defendant, receive an affidavit, that the ſuit was really 
proſecuted for the benefit of another perſon, in order, 


thereby, to exempt the nominal plaintiff from coſts under 


18 Eliz. c. 5. 


qui tam, v. 
debt upon the 5 Eliz. c. 4. for exerciſing a trade contrary 1 T. 


to that act of parliament, he is entitled to coſts under the 2 .. C. 


P. 22. 8. 
| P. Jcynes, 
qui tam, v. Stephenſon, p. 10. G. 2. Barnes, 124. 


Thus, in debt gui tam main the defendant for exer- Flde, qui 


ciſing a trade in the corporation of Offu/fry contrary to the 


tam, v. Ste- 
pheas, II. 


S5 Eliz. c. 4, a verdict being found for the defendant, and N 


2 Ld. 


rule made upon the plaintiff, the informer, for payment of R . 
coſts to the defendant, a motion was made to diſcharge the 333. 


rule, becauſe, it was alledged, and an affidavit of the fact 


was offered to be produced, that this ſuit was commenced 


for the benefit of the corporation, and, therefore, the ſta- 
tute of 18 Eliz. c. 5. did not extend to this caſe; for the 
th ſecr. provides that that act ſhall not reſtrain any certain 
perſon, body politic or corporate, to whom or to whoſe uſe 
any forfeiture, penalty, &c. is, or ſhall be ſpecially limited 
or granted by virtue of any ſtatute, &c. And by 5 Eliz. 
c. 4. ſ. 45, all forfeitures for exerciſing trades in a corpo- 


ration, contrary to that ſtatute, are given to the uſe of the 


corporation, Therefore, this was not a caſe within the 18 


Eliz. c. 5, becauſe that ſtatute extends only to common 


| informers. But it was reſolved, unanimouſly, that the 
Court could not receive any information of this matter 


by affidavit, nor take notice of any thing, but what 


appeared 


[+208] 
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apppeared on the face of the record ; and, therefore 
could look upon the plaintiff only as a common informer, 


and, conſequently, he ought to pay colts (1). Motion | 


denied. 


FFF 


information, he ſhall have coſts, although he himſelf re- 
moved the information from the ſeſſions into the Court of 


King's Bench. 


Qui tam by Accordingly, the defendant having obtained a verdict 


— l upon an information againſt him for following a trade con- 


Hodge, trary to the 5 Eliz. c. 4, and obtained a ſide- bar rule for 


B. R. T. 19 coſts, a motion was made to ſet the rule for coſts aſide, be- 


and 10 G2. 


WII 139. cauſe, as the defendant himſelf had removed the information 
[+209] from the ſeſſions, it was inſiſted he was not entitled to 
coſts; but the Court ſeemed to think there could be no doubt 
but that the defendant muſt have his coſts under the ſtatute. | 
18 Eliz. c. 5. but ordered precedents to be ſearched for in 


the Crown- office. 
Frederick, 


N In the action was grounded, but likewiſe damages for it's de- 


or, B.R, - tention, befides coſts and charges; and, in purſuance of 


H. 7G. 4 
12 70. . ſuch finding, judgment was entered up for the debt, and 


alſo for damages and coſts de increment»; on error brought, 


it was objected, that a common informer can have no da- 
mages for the detention of a debt, which does not accrue till 


the [rude ment, nor, conſequently, - colts of increaſe which 


being founded upon, muſt follow, ſuch damages, and the 


judgment is entire, and muſt be reverſed in toto; but the 


Court 


* 


(1) To the report of this caſe, a guære is ſu jh ined by the reporter, he- 


ther the penalty for ercreifing a trade in a corporation contrary to the 5 
Ei. c. 4 is given by the 45 fl. ct. of that ſtatute tv the corpora i n; and 
if it is, whether a cor moa inform-r can ve for it? And Hob. 183 Moore 
286. pl. 1245, art ci ed V.de allo, as: o the laft point, 1 Wl, 23 * 


In a gui tam action of debt, the jury, at the trial, 
Part. v. found not only the penalty inflicted by the ſtatute, on which 


till afte 


mages 
mages 
to both 

Acc 
damage 
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Court affirmed ſo much of the judgment as related to o the 
recovery of the debt, and reverſed it as to the damages 


and cofis. In this caſe there were diſtinct judgments upon vide Stra. 


the record; the firſt for the debt, and the latter, begin- _ 
ing with It is 2 % conſidered,” Koe. for the damages and mig; On 
coſts. 

In another caſe, which was an aCtion of debt, brought, in 8 + 
the Court of Common Pleas, upon the bribery act, 2 G. NE; 5 3. 


c. 24. ſ. 7, upon the trial, a verdict was given for the plain- — 
tiff, for 1oool. and 1s. damages, beſides his coſts and 
charges; and ſo much for his coſts and charges. Judgment 
was entered accordingly, and for coſts de increments, ſo 
much; amounting in the whole to ſo much. 50 
Upon error brought by the defendant below, a ſimilar [+210] 
objection was taken as in Frederick v. Lookup, that the plain- 
tiff in a popular action was not entitled to damages, andꝰ 
_ conſequently, the judgment ought to be reverſed both as to 
the 1s. damages and the co/?s, becauſe the coſts are incorpo- 
rated with the damages. - 
Lord MAN$FIELD, faid, there were no damages to be 
given in theſe popular actions. This ſtatute gives co/ts, (a FL (a) The 2 


indeed; but here the damages and coſts are blended to- «, bb. inflite 


a penalty of 


gether, 3 2 
l | the offences 
enumerated in that ſ:Qion, to be recovered with ull coſts of ſuit. 


YaTEs, Juftice—The plaintiff has no right to the debt, 
till after conviction. Therefore he can have no right to da- 
mages for the detention of it. And as the coſts and da- | 
mages are incorporated ; the * muſt be reverſed as | 


to both damages and coſts. 
Accordingly, the Court reverſed the judgment, as to the 


damages and coſis, and affirmed it as to the debt. 


SECT. 
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SBCT. . 


Of Of where a Plaintiff ſues in Forma Pauperis. 


THE 11 H. J. c. 12. in the behalf of the poor perſons of 


this land, not able to ſue for their remedy after the courſe 


Every poor of the common law ; enacts, © That every poor perſon or 
rſon hav- 


— cauſe of © perſons which have or hereafter ſhall have cauſe of action 


[+211] « fagainſt any perſon within this realm, ſhall have by the 


— « diſcretion of the Chancellor of this realm, for the time be- 


nal writs, « ing, writ or writs original, and ſubpœnas, according to 
counſel, at- ing, 1 : / s 8 


torney, &c. © the nature of their cauſes, therefore nothing paying to 


— « your Highneſs for the ſeals of the ſame, nor to any perſon 
ward. <« for the writing of the ſaid writs to be hereafter ſued ; and 
| « that the ſaid Chancellor ſhall aſſign clerks to write the 

« ſame writs ready to be ſealed; and alſo learned counſel 

e and attornies for the ſame, without any reward. taken 
therefore: and if the ſaid writ or writs be returned before 

e the king in his bench, the juſtices there ſhall aſſign to the 

«ſame poor perſon or perſons, counſel learned, by their 


« diſcretions, which ſhall give their counſels, nothing tak- 


* ing for the ſame; and the juſtices ſhall likewiſe appoint 


« attorney for ſuch poor perſon or perſons, and all other 

d officers requilite and neceſſary to be had for the ſpeed of 

A. the ſaid ſuits, which ſhall do their duties without any re- 
; « ward for their counſels, help, and buſineſs in the ſame ; 


and the ſame Jaw ſhall be obſerved of all ſuch ſuits to 


« be made before the king's juſtices of his Common 
place, and barons of his Exchequer, and all other 
2. « juſtices 


—:: - "WO NP. 
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« juſtices in the courts of record 2 any ſuch ſuit ſhall 


« he,” 
The 23 H. 8. c. 15. ſ. 2. ena, © That every poor A plaintiff 


cc perſon, being plaintiff in any of the actions, bills, 1 


“ plaints herein | before mentioned, (a) which, at the com- peris, tall 


not pay 


ct mencement of his action, is admitted by diſcretion of the e 


judge or judges, where ſuch action ſhall be purſued, t to otherwile 


uniſh d at 
have their proceſs and counſel of charity, without any the giſcre- 


« money or fee, paying for the ſame, ſhall not be com- tion of the 


Court. 


ce pelled to pay any coſts, by virtue and force of this ſta- [+212] 
« tute; but ſhall ſuffer other puniſhment as by the diſcre- (* r, 
« tion of the juſtices or judge, afore whom ſuch ſuits ſhall . 
depend, ſhall be thought reaſonable.” 
What degree of poverty ſhall entitle a — to ſue in ; Com. 
red puuperis, is not accurately defined by the ſtatute of — _ K. 


11 H. 7, but the courts have been long in the habit of B. 3 15 
390. Imp. 


granting this privilege to ſuch perſons, having cauſe of ac- r. C. P. 


« tion, as will ſwear that they are not worth 5/. (a) in the 4 3 ; 

world, excluſive of their wearing ** and the right to cording to 

the matter in controverſy. 5 
The effect of ſuch admiſſion is an e from the Imp. Pr. K. 

payment of any fees to the officers of the Court, between * 

the commencement of the ſuit and the trial, but if, in ſuch 

caſe, the plaintiff obtain a verdict with damages above 5. 

the officers will take of him the court fees, in which are 

included thoſe of paſſing the record. 


Though the ſtatute 23 H. 8. c. 15. expreſly declares that 


a plaintiff admitted in forma pauperrs, ſhall not be ſubject 
do any coſts, upon a nonſuit or verdict agaiaſt him, but 


ſuffer ſuch other puniſhment as the Court, in their diſcre- 


tion, ſhall think proper to inflict, yet it was the practice xfuaſord v. 
formerly, where a pauper was nonſuited, to tax the coſts, Fit, B. R. 


and to give him the option of diſcharging them, or ſub- 2 +17, wats 
T Revd. 


mitting to be whipped; but it was in the diſcretion of the g C 34. 
Court to diſpenſe with both, upon conſideration of the cir- 261. 
cumſtances 


— 1 Lill. Prag. ; 
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cumſtances of the caſe. The ſame doctrine was laid down 
[+273] in one caſe, by +Lord Chief Juſtice HoLT ; however, af- 
| Salk. $096. terwards, his Lordſhip altered his opinion, and denied a 
_ motion by Sa:teld that a pauper migat be whipped for the 
non-payment of coſts upon a nonſuit, obſerving, at the 
ſame time, that there was no officer for the Toy and 
that he had never known it done. 


Where a plaintiff makes the privilege of ſuing in forma 


pauperis ſubſervient to vexatious purpoſes, the Court will 
diſpauper him, and ſtay his proceedings, till he find n 


for coſts. 


Anon. B. R. Thus, in an ation of treſpaſs and ian, on a motion 


3 to diſpauper the plaintiff, it appeared that this was the 


fourth action, nich he had inſtituted for the ſame pre- 


miſes, that he had been nonſuited in the three former ac- 
tions, and had never paid any coſts, neither would he make 
a ſufficient leſſee for that purpoſe, and had alſo ſealed a ge- 
neral releaſe to the defendant ; and by RoLLE, Chief Fuftice, 
let the plaintiff be diſpaupered, and let him appoint an able 
leſſee to pay the coſts, or otherwiſe he ſhall not proceed | in 
this action. 
Again, in 7. Mod. 114. B. R. MM 1 Ann. it is laid down, 
that if a pauper be nonſuit, there ſhall be coſts taxed, and 
he ſhall not, aſterwards, proceed without paying the coſts, 


or ſhewing, according to the act of parliament, that he was 


whipped. 


Winter v. Rut the Court rejected a motion to ſtay proceedings in a 


Slow, 
M. 4 G. 2. ſecond action, until the coſts of a nonſuit, in a former ac- 


Sun. 878. tion, between the ſame parties for the ſame cauſe, were 


21 5 
Lane paid, becauſe it appeared that the nonſuit was not upon 


to Barnard the merits, but occafioned by a miſtake of the plaintiff's 


K. B. 375. 
8. C. it was attorney, and, therefore, in the opinton of the Court not 


a motion to 
diſpauper vexatious 


ve 
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vexatious, The plaintiff, in both actions, ſued i in form the plaintiff 
becauſe he 


had been 
nonſuitęd 


in a former action; but the Court, for the rea fou i in Strange, refuſe the motion, 


Pavperis. 


"wy another caſe, a pauper "DUE been i and 2 ; 
having proceeded in a new action for the ſame cauſe, it was B ras | 
moved to ſtay the proceedings in the latter action, until the ce · 


pauper ſhould pay the coſts of the former; 5 per Curiam, 
the courſe is to diſpauper him. 


Goodtitle 


And where a perſon, after having failed | in one 8 1 


which he ſued in formg pauperis, commences a ſecond ac- B. R H. 29 
tion for the ſame cauſe, but not in the character of a pau- vs 


per, the Court will not ſtay the proceedings in the latter 
action, until the coſts of the firſt have been paid; 
- beeauſe he is not liable to ſuch coſts; and he proceeds 
in the ſecond action, as an ordinary plaintiff, at the peril 
of coſts. | 


But if a plaintiff, after a nonſuit in an action, in which 
he did not ſue as a pauper, commenee a ſecond action for the 


ſame cauſe, in forms pauperis, the Court will ſtay the pro- 
ceedings in the latter action, till the coſts of the nonſuit are 


paid. 
treſpaſs againſt the defendant for taking his goods as a diſ- 


tand ſued in formd pauperis, being a priſoner in the King's 
Bench. The coſts of the former action amounted to 32/. 
which the defendant ſwore he could not levy, the plaintiff 
not having any goods. 

A rule, which had been obtained to ſhew cauſe why the 
proceedings in the ſecond action ſhould not be ſtayed, until 
the eoſts of the former were paid, was oppoſed, on the 
ground that this rule never held but in ejectments. 

But the Court made the rule abſolute. 


Thus che plaintiff being nonſuited in a former action of wetton v. 
155 
2 : 


treſs for rent, brought this ſecond action for the ſame cauſe, = : T. R. 
162151 
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Butler v. If a plaintiff ſuing in forms pauperis, be nonſuited, and, 
K afterwards, bring another action, and recover, the Court 
E pkg will not order the coſts of the firſt action to be deduQed 

8 out of the recovery in the ſecond. 

Ancell v. Where the plaintiff, at the time of a nonſuit, was 2 pau- 
Slowman, per, the deſcent of lands to him afterwards, ſhall not have 
11 8. 1. relation back, ſo as to make him liable to the coſts of the 
nonſuit, 

The conſenting to a trial at bar, on the condition of 

paying only niſi prius colts, does not preclude the plaintiff 
from being admitted to ſue in forma pauperis, at any ſubſe- 
quent ſtage of the ſuit, nor from the benefit of ſuch ad- 
miſſion, iz, an entire exemption from coſts, ſhould a 
verdict be given againſt him; and in ſuch caſe, the Court 
will not, on his commencing another action for the ſame 

cauſe, diſpauper him unleſs his proceedings appear to be 
vexatious. 15 

[+216] The caſe was as follows; in ejectment after iſſue joined 
Britten on the defendant moved for a trial at bar, which the plaintiff 
= at firſt oppoſed, but afterwards conſented to upon condition, 
Greenville, that in caſe of a nonſuit or verdict againſt him, he ſhould 
= pay ſuch coſts only, as were uſually allowed at V/ Prius. 
16 Vin. Subſequent to this rule, the leſior of the plaintiff was admit- 
Abr. 262. 
pl. 15. S. C. ted in forma pauperis, and, at the trial at bar, the jury found 
str. aT. A verdict for the defendant. The plaintiff having brought 

a new ejectment, it was moved that it ſhould be referred to 
the maſter to rax the coſts of the firſt action, according to 
the plaintiff's agreement, which, as was alledged, it was not in 

his power to wave by, afterwards, procuring himſelf to be 

admitted in formd pauperis, and that the bringing of a new 

5 ejectment, after a trial at bar, was vexatious. 

But the Gurt held that the plaintiff's agreement could 
not preclude him from the benefit of a ſubſequent admiſſion 
in forma pauperis, for it means only, that if any coſts be. 
adjudged due, then he ſhould pay no more than Nifi Prius 
coſts, and not that he ſhould pay coſts at all events. Now 

| | = 


* 
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the only inſtance in which a pauper ſhall pay coſts, is 
where he has been vexatious, and then the uſual way is to 
diſpauper him, but there is no vexation in the preſent caſe. 

Rule, for taxing coſts, diſcharged. 
It ſeems that a plaintiff, admitted to ſue in forma pauperis | 
is not liable to coſts for not proceeding to trial purſuant to Salk. a 06, 
his notice; but the method in ſuch . is to move to diſ- | 
pauper him. „ 11217 


| Indeed the contrary is laid downin one caſe, where on a berg” 


motion for coſts againſt a pauper for not proceeding to trial, . — wo 


the Court, on debate, ordered the coſts to be taxed, and de- P. 4. S. CG. 
chico that a pauper ſhould pay coſts for all defaults. OY 85 


Rep. Fr. M N. p. 

But in Nokes v. Watts, the Court of King's Bench, ſaid 70. Y 
that they concurred with the Common Pleas, where it was g dog, —_ 
ſettled, that a pauper ſhould not pay coſts for not going on 319. 
to trial, as other plaintiffs did. But if the coſts were taxed, 
they would prevent his being vexatious, by obliging him to 
pay them, before he ſhould try the cauſe. In Fort. 319, the 
Court fay, that they cannot give coſts againſt a pauper for 
not going to trial, becauſe it is againſt the expreſs words of 
the act of parliament, and would be to impriſon him for life; 
but that if he be vexatious, a motion Oy be made to diſpau- 
per him. 

And conſiſtent with the latter part of this report is the LES B. 
language of the Court, in a latter caſe ; where a motion was 2. T 7G. 
made on the authority of Nokes v. Watts, as reported in 983. wY 
Strange, that the plaintiff, who was a pauper, might be re- Wilmor, 
ſtrained from proceeding to trial, till he had paid the coſts of Wik 
former notices; but the Court thought the caſe cited did not "M 
put the matter upon a proper footing, and that it was abſurd 
to make any rule about coſts whilft the admiſſion ſtood ; and 
therefore made a rule for the plaintiff to ſhew cauſe why he 
ſhould not be diſpaupered ; which was, afterwards, on an 
_ affidavit of ſervice, made abſolute, _ + 
N Aplintif 


IN ACTIONS PROSECU TED 


A plaintiff may be admitted in forma pauperis, at any 
Been time after, as well as at the commencement of the ſuit ; and 
N ] a perſon admitted in formg pauperis pendente lite, 2 not 


Aur. o 306. pay coſ's from the beginning of the action (1), 
254. ace. Oacs v. Holiday, B. R. Trio. 22 and 23 G. 2. 3 Will. 24. 


Dub. Anon. A perſon admitted in formng pauperis, at the commence- 

g ment of the action, ſhall not, though he be diſcharged there- 

Rep. 88. of before iſſue Joined, pay wy colts upon * being non- 
ſuited. 

Sloman v. - Again, the olaintif, who was admitted find pauperisy 

1 being taken in execution for the colts of a nonſuit, was, on 

Fart 390 motion diſcharged by the Court, though it was urged, that 
he was diſpaupered; for being once admitted, he ought to 
pay no coſt. 

In Blaad v. Lee, the queſtion was, whother a perſon ad- 
mitted gz formd pauperis was liable to coſts upon judgment, 
as in caſe of a nonſuit, the plaintiff having been admitted to 
ſue in that mode, aſter he had received notice of the motion 
for ſuch judgment? the point was not decided, but upon 
principle, and the reaſoning in ſome of the caſes abovemen- 
tioned, which were cited by Lord Chief Fuftice Wilmot, 
it ſhould e e PIE in ſuch caſe, to 
pay any coſts. 

„Blood ©; This was an action upon the caſe upon afſumpſit, com- 
Lee, C. B. menced in the Palace Court, for about the ſum of 90. which 
5% he defendant n into this court by habeas corpus. 


121 


44 P to trial in due time after ifſue joined, the defendant 


gave him notice of motion for judgment, as in caſe of a non- 

| ſuit; before the motion came on, the plaintiff applied to be 

admitted, and was admitted, to proceed in his ſuit in farm 
pauperis. Aﬀterwards * ſhewing cauſe, the rule for 

| Judgment, 

(t) But by — in the 3 1717, if adinitres after the com- 


mencemeut of the ſuit, the pauper is to give ſecurity to pay the colls 
before admittance. Cited 3 Com. Dig. 389. 


| 


bound to give their Au to bin, but not to. his antago=" 


cauſe neither the plaintiff nor his attorney would undertake 


| © IN FORMA PAUFERIS. 
judgment, as in caſe of -a nonfuit, was made abſolute, be 


to pay the coſts of that application to the Court. The plaintiff 
being taken in execution upon this judgment, a motion was 
made for his diſcharge, on the ground that, as he was ad- 


mitted in forma pauperis, he was not liable to any coſts. 


A rule was granted to ſne cauſe. 

At another day, before cauſe was ſhewn, Lord Chief 
Juſtice WILMOT cited, from his own manuſcript notes, the 
caſes of Winter v. Slow, Taylor v. Lowe, and Oats, v. 


Holiday. After ſtating theſe caſes at length, his lordſhip 


obſerved that that of Oats v. Holiday ſeemed to be in favour 
of the motion, to diſcharge the plaintiff out of N z 


but the matter was adjourned. 
Although amendments are uſually granted upon pay- Rer v. 


ment of coſts, yet in the caſe of Rex v. Charkſwerth, an 9 & 


information for forging a warrant of attorney, to acknow- R. T. 


ledge ſatisfaction upon a judgment, was amended, without : org 87 5 


coſts, (the proſecutor having been admitted a pauper), and 


without giving the defendant leave to plead de nave. 


#lt feems however agreed, that a pauper may recover [4220] 


coſts, though he pays none; for the counſel and clerks are 3 Bl. er. 
00, 401 


niſts. 


In ſupport of this doctrine, Mr. Fuftice BLACKSTONE 8 
cites 1 Eg. Caf. Ar. 125. where, a plea and demurrer, v Folkard 
put into a bill which the plaintiff had brought in forma aan” 
pauperis, being over-ruled, Lord SonERs, for the reaſon 
contained in the above paſſage, after long debate, and in- 
quiry of all the ancient counſel and clerks, ordered the _ 
tiff his coſts, like other ſuitors, 


But in a later caſe, where the Mans ſuing in fame Angell v. 


auperis, obtained a decree to recover with coſts, and the Smith, P. 
maſter taxed the coſts as uſual as for perſons not paupers, 1703. Jn 


on motion, Lord Keeper Wa 10H ſaid, it was unreaſonable Chance 819. 


that 


Anon P. 
$G. 2. 
Barnes, 


IN ACTIONS PROSECUTED 


that any one ſhould have more coſts than he was out of 


pocket, and ordered the plaintiff and his ſolicitor. to make 
oath. before the maſter, and what they ſwore they had paid, 
or were to pay, was to be allowed, but no further. 

A defendant in a civil action, (1) cannot be admitted 


to 


(1) But a perſon may be admitted to defend an indidment is fen 


pauperis:; becauſe the proſecutor uot being entitled to coſts in criminal pro- 


tc edings, he cannot be prejudiced by ſuch admiſſion, which is in eſſedt no- 


thing more than ordering the officers of the court to take no fees, and» 
therefore, in theſe proſecutions the judges have a diſcretionary power» 
at the common law, of admitting or refuſing liberty to defend as a pauper. 
Rex v. Wright, B. R. P. 9 G. 2. B. R. H. 211. 253. S. C. 2 Str. 1047. 
6 Mad. 88. acc - And by ſtatute 2 G. 2. c. 28. ſ. 8. A perſon, arreſted 
on a capias or information, relating to the cuſtoms, upon making affida- 
vit before a judge, or commiſhoner empowered to take affidavits, that he 
is bot worth 5/. excluſive of his wearing apparel, and upon petition to the 


Court, may, at the diſcretion of the judges of ſuch Court, be admitted to 


defend ſuch action or information in formd pauperis, in like manner, and 


with the ſame privileges, as other poct ſubjects are permitted to ſue for 


the recovery of their rights A perſon admitted in forms pauperis ought not 


to have a new trial granted him, becauſe he has had the benefit of the 


kiog's juſtice once, and muſt acquieſce init. Per Nox ra, 1 Med. 268 — 


Nor ought he to be allowed to remove a cauſe out of an inferior court. 


Per Nox1 n, ibid.—A perſon convicted of perjury, and outlawed for ſor- 
gery, was admitted to plead the king's pardon in forms pauperis, Rex v. 
Moergas, M. 18 G. 2. 2 Str. 1215.,—An admiſſion to ſuc in forma pauperts 
in the Court of Chancery, is not binding upon the officers of the Court of 


King's Bench, therefore on an iſſue out of Chancery, to be tried in B. R. 


there muſt be a new admiſſion in the latter court. Gibſon v. M*Carty, T. 


9 G. 2. per Lord Haxpwicee, Ch. J. at Nif Prius. B. R. H. g11.—And 
a perſon admitted in fornã paupe is can only ſuc in that cauſe for which he 


is admitted, ſo that if any other cauſe ariſes, he muſt be admitted de novo, 
et ſic taties quoties, 1 Lill. Pra. Reg. 851.—The Court will not admit a 
defendant removing an indidtment from Hick:'s Hall by certiorari into B. 
R. without good cauſe, to defend in forma panperics But, perhaps, it 
might be other wiſe if the certiera i ſhou'd be neceſſary, as for the purpoſe 
of obtaining an impartial trial. The King v. Reynolds, T. 33 and 34 G. 2. 
B. R. 1 Bl 230.-Nor will they admit a perſon to defend in forms paupe - 
ris upon an attachment for a contempt. Rex v. Pearſon, B. R. T. 33 and 
34 G. 2. 2 Burr. 1039,—A proſecutor of aa ind:Qment is not admitted to 

proſecute 
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IN FORMA PAUPERIS. 


+to defend in formd pauperis; becauſe no perſon can be ad- 172211 
mitted either to ſue or defend as a pauper, but under ſome 328. Ruled 
act of parliament, and tne ſtatutes of 11 H. 7. and 23 H. 8. _— , 
contain no proviſions on behalf of defendants, but merely — uſtice 
enable plaintiffs to ſue in that form. And if the courts had P. Pr. 288 y 
a diſcretionary power, without the direction of a ſtatute, to 3 Ty $67. 

2 Keb. 378. 
admit perſons, in civil ſuits to proceed in formd pauperis, pl. 


they would in effect poſſeſs a power of diſpenſing, in many | 23 | 


inſtances, with the operation of the ſtatutes relative to coſts. — Comb, 


11 Mod. 84. Prad. Rep, C. P. 405, 6. Semb. . 


proſecute in forma pauperis, utileſs ſome ſpecial ground be laid for the mo- 


tion, nor a plaintiff in a civil ſuit, unleſs counſel certify that there is ſome 


foundation for his ſuing. Rex v. Clarke, B. R. H. 2 G. 3. 3 Burr. 1308. 
Vide further, as to the mode of being admitted, and ſuing in forms pauperis. 
16 Vin, Abr. 259, Cc. I Lill. Pr. Reg. $51. Imp. Pr. K. B. 3 Ed. 494. 
Imp, Pr. C. B. 2 Ed. 564, | 
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Co. Litt. 


435. N. 
2 liſt: 261. 


F. N. B. 


27. 
Vide 
Hargr. Co. 
Litt. 455. 
b. u. (1). 

1 Bl. Com. 


464. 


2 Saund. 
212. 
1 Vent.10:. 
I Mod 47. 
72. 296. 
1 Bl. Com. 
ubi ſupra. 


Grave v. 
Crave B. 
. 
Eliz. Cro 
Eliz 33. 
Vide 

1 Buiſtr. 
189. 


Turner v. 


Turner. 


In Canc. 

14th May, 
1726. 2P 
Wm. 297 


[+223] 


$ C. 1 Ser. 
7-8. 2 q. 


Caf. Abr 
233. 
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IN ACTIONS BY OR 


SECT. IV. 


Of Cy/ts in Aftions by, or againſt, Infants. 


IT is faid by Lord Coke, and allo by krrintistt 


that an infant, or perſon undet the age of twenty- one years, 
muſt ſue by prochein amy, or next friend; but it ſhould ſeem 


that he has it in his election to ſue eſther in that way, or by 
guardian: And where an infant ſues as co-executor with 


others, it has been adjudged that the other executors of full 
age may conſtitute an attorney fot the infant as well as them- 
ſelves, making together but one repreſentative. An infant 
defendant mult, in every caſe, appear and defend by guardian, 
even though he ſhould be ſucd as co- executor with others of 
full age. 


2Srr. 78 3. Fitzgib. 1. 


An infant, by his guardian, brought an action of treſpaſs, 
and was nonſuited, and it was reſolved that he ſhould pay 


no coſts. But long ſubſequent to this deciſion, it appears 
to have been doubted, whether an infant plaintiff was per- 


ſonally liable to coſts, in caſe he was nonſuited, or the de- 


fendant obtained a verdict. | 
An infant who by the cuſtom of gavel-kind was one of 


three co-heirs of a real eftate, by his prochein amy brought 


his bill to eftabliſh a will whereby that eſtate was pretended 
to be deviſed to him only. 

+ The Court of Chancery directed an iſſue, which was 
found afterwards againſt the plaintiff. Ihe prochein amy 


died before the coſts taxed, and the infant came of age, but 
never. afterwards, proceeded further in the ſuit; and the 


cauſe was now ſet down purely upon the coſts reſerved. 
Lord Chancellor K1nG.—At law the infant is liable to 
pay the coſts, if the judgment be againſt him; as if an in- 
| | fant 


24 — TT OY ae RS mort 


2 
* 
85 
J 


AGAINST INFANTS. 


fant brings an action of battery and has a verdict againſt him 
he muſt pay the coſts; and if the common law be ſo, why 
ſhould it not be ſo in equity? otherwiſe an infant would be 
left at liberty to plague mankind as he thinks fit. 
And the Court being informed by the re Mer and clerk sed vide 
in Court, that the courſe was to diſmiſs the infant's bill ge- 8 . 


nerally with coſts, without mentioning who ſhould pay them, 


his lordſhip ſaid he would diſmiſs this bill with coſts; and 


C 


(as he apprehended) upon a general diſmiſſion the defendant 
had his election whether he would ſue the infant or n | 
amy for ſuch coſts. | 
But, afterwards, on a rehearing, his lordſhip, after ob- x Str. 708. 
ſerving, that no caſe had been cited where an infant plaintiff 
had been obliged to pay coſts either at law, or in _ 


diſmiſſed the bill without coſts. 


But though an infant plaintiff, where he fails in his 
action, is not perſonally liable to coſts, a defendant is not, in , _—_ 
ſuch caſe, without his remedy, for by the uniform practice Talbot, C. 
of all the courts in Meminſter-Hall, the prochein amy, or 1 => FE 
guardian of ſuch plaintiff is conſidered to undertake the [+224 ] 


conduct or management of the ſuit, at his own perſonal riſk 3 c 


with regard to coſts. This point is fully eſtabliſhed. Pract. Reg. 


P. 102. 
Adm. 1 Will. 130. 


| 1 an action by an infant, Lord Chief Juſtice KING, at james v. 


Ni Prius, permitted the guardian's declaration to be given Hatficld, 


in evidence on behalf of the defendant, he being a perſon e 
Hopkins v. 


liable to coſts. And for the ſame reaſon, in an action of Nell, 


aſſault and battery by an infant by her father, as prochein 2 Str. 1025. 
Vide 

amy, the father was refuſed to be a witneſs for the plaintiff, 1 Str. £06. 

by Lord HARDWIick E, at MV Prius, in Middleſex. 3 


Chapple, J in Milward v. Sterling. B R. M. 1738, 12 Vin. Abr. 8. #4 21. 
So if an infant, ſuing by prochein amy, do not proceed to Englefie'd 


v. Round, 
trial purſuant to notice, or become nonſuited, ſuch prochein © P. H. 
13 G. 1. 
amy is liable to coſts. | 8 


: Roper v, 
Ease M, 10 G. 2. Ibid. 


And 


N „ 
| 
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| IN ACTIONS BY OR 

Slaughter And if the prochein amy, or guardian, refuſe to pay the 
— coſts, upon demand, the Court, will, on motion, grant an 

attachment againſt him. | 

. But it has been adjudged that, if the bill of a an infant, 

In Scace, ſuing by prochein amy, be diſiniſſed for want of proſecution, 


_— and the infant die before the taxation of coſts, the N 


333 amy is not liable, but the coſts will be loſt. 


Gardiner v. The defendant having obtained a verdict in an action by 
* R. an infant, took the plaintiff in execution for the coſts, and 
2 Str. 1217. the Court refuſed to diſcharge him on motion, ſaying, that if 
[225] 4cofts could not be given, judgment for them would be 5 
| matter of error to be inſiſted on. 
Anon. 3. The leſſor of the plaintiff, in an action of 88 was 
R. 1 Freem. an infant, his leſſee was nonſuited, and gol. coſts were given 
to the defendant. The infant's father, who proſecuted the 
ſuit, being dead, the Court made a rule that the leſſor 
ſhould pay the coſts; yet, ſays the book, it was doubted 
in this caſe, becauſe of his infancy. But, if the father had 
been alive, the Court would have made him pay the coſts, 
or, if he had left aſſets, his executor. The queſtion was 
| adjourned. 
Anon.B.R. The Court, upon motion on the part of the defendant in 
P. 19 G. 2. ejectment, made a rule to ſtay proceedings until the leſſor of 
3 plaintiff, who was an infant, had got ſomebody to enter 
into a rule to pay defendant his coſts, if there ſhould be a 
Anon, BR. verdict for him. But in a ſubſequent caſe, where it ap- 
T. 14-6! 3: peared, upon ſhewing cauſe againſt a rule for ſtaying the 
proceedings in an ejectment till a ſufficient plaintiff was 
ound, the leſſor of the plaintiff being an infant, that no ap- 
lication had been made to know if there was a real and ſub- 
ſtantial plaintiff, and, as was ſtated by affidavit, that the 
guardian had undertaken to pay the coſts, if the ſuit ſhould 
be determined againſt the infant, the Court diſcharged the 
rule with coſts, 
When 


AGAINST INFANTS, &c. 


When an infant ſues, the Court will oblige the proc hein 1 T. * 
amy, or guardian, or attorney to give ſecurity for the coſts; 
and where the prochein amy, or guardian, appears to be in 
low circumſtances, or incompetent to diſcharge ſuch coſts, | 
Fas he may be eventually liable to, it is ſaid, the Court will, wk 

on motion, appoint a new . amy, or guardian of ſuf. * 70 


ficient ability, "I 
An infant defendant is liable to coſts, in the fin manner 2 Str. 217.1 


as any other defendant. 


SECT. v. 


Of on in Actions againſt Juſtices of the Peace, &c. for 
ſomething done by Virtue of their Offices. 


THE 43 Eliz. c. 2. c 19. (entitled, an 44 for the en defen- 
dant may 


f the poor) enacts, That if any action of treſpaſs or other oo 
« ſuit ſhall be brought againſt any perſon, for taking of any ral * 
avow, & e 


« diſtreſs, making of any ſale, or any other thing doing, by generally in 


« authority of this act, the defendant in ſuch action ſhall 228 
« and may either plead not guilty, or otherwiſe make againſt him 
« avowry, cognizance, or juſtification generally that the . 
« diſtreſs, ſale, treſpaſs, or other thing complained of, was — this 
« done by authority of this act; to which the plaintiff mall 


te be admitted to reply that the defendant did take the 2 
« ſaid diſtreſs, &c. of his own wrong without any ſuch 

« cauſe, &c. whereupon the iſſue in every ſuch action ſhall 

« be joined; and if there ſhall be a verdict for the defen- FR ies 


ee dant, or a nonſuit of the plaintift after appearance, the 2 ſor 
im. ox A 


40 ſame defendant ſhall recover treble damages, by reaſon | 5. 
« of 


IN ACTIONS AGAINST 


e be laid; that then, in every ſuch caſe, the jury ſhall find 
< the defendant and defendants in every ſuch action, &c. 


not guilty, without having any regard or reſpect to any 
« evidence given by the plaintiff or plaintiffs therein, touch- 
« ing the treſpaſs, battery, impriſonment, or other cauſe 
« for which the ſame action, &c. is or ſhall be brought; 
« and if the verdict ſhall paſs with the defendant or defen- 


4 dants in any ſuch action, &c. or the plaintiff or plaintiffs 


« therein become nonſuit, or ſuffer any diſcontinuance 
e thereof, that, in every ſuch caſe, the defendant or defen- 
44 dants ſhall have ſuch double coſts, and all other advan- 

© tages and remedies, as in and by the ſaid former act is li- 

ec mited, dite ed, or provided.“ 

By the 24 Geo. 2. c. 44 ſ. 1. no writ ſhall be ſued out 
againſt, nor any copy of proceſs ſerved on, any juſtice of 
the peace for any thing done in the execution of his office, 
till notice in writing of ſuch intended writ, or proceſs ſhall 
have been delivered to him, or left at the uſual place of his 


| abode, at leaſt one calendar month before the ſuing out, or 
| ſerving the ſame; in which notice ſhall be clearly and 


explicitly contained the cauſe of action which the party 
ſaing out the proceſs claimeth to have agaiaſt ſuch juſtice of 
the peace, and on the back thereof ſhall be endorſed the 


name of the party's agent or attorney, with the place of his 


abode. 


[+230] + 24 Geo. 2. c. 44. ſ. 2. enacts That it ſhall be law- 


— In ful for ſuch juſtice of the peace, at any time, within one 


in one * calendar month after ſuch notice given as aforeſaid, to 


— « tender amends to the party complaining, or to his or her 


notice ofac- ct agent or attorney, and in caſe the ſame is not excepted, 


— 7. 5 to plead ſuch tender in bar to any action to be brought 


nd 
— in bar; © with the plea of not guilty, and any other plea, with leave 


2 ee . « of the Court; and if upon iſſue joined thereon, the jury 
23. ths - © ſhall find the amends ſo tendered to have been ſufficient, 


tlauſ 
"IE « then 


— « againſt him, grounded on ſuch writ or proceſs, together 
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JUSTICES OF THE PEACE, tc. 
** then they ſhall give a verdict for the defendant ; and in tended to 


te ſuch caſe, or in caſe the plaintiff ſhall become non- 1 


* ſuit, or ſhall diſcontinue his or her action, or in caſe that 1 
„ judgment ſhall be given for ſuch defendant or defen- 2 


dants upon demurrer, ſuch juſtice ſhall be entitled t ow 7 


4 the lite coſls as he would have been entitled unto, ficient, de- 
b dae 


« in caſe he had pleaded the general iſſue only; and if g,.1 have 
ee upon iſſue ſo joined, the Jury ſhall find that no amends © vers 
« were tendered, or that the ſame were not ſufficient, coſts as if 
tc and alſo againſt the defendant or defendants on ſuch arp hs 
te other plea or pleas, then they ſhall give a verdict for pon: iſ- 
« the plaintiff, and ſuch damages as they ſhall think rl. 
tc per, which he or ſhe ſhall r recover with his or her coſts 
tc of ſuit,” 

By 24 Geo. 2. c. 44. 6 3. it is further enacted, c That in default 
e no ſuch plaintiff ſhall recover any verdict againſt ſuch the plain- 


tiff's s prov- 


« juſtice in any caſe where the action ſhall be grounded ing notice, 
&« on any act of the defendant, as juſtice of the peace, un- 1 uy 


ce [eſs it is proved upon the trial of ſuch action, that ſuch e and 
&« notice was given as aforeſaid ; but in default thereof, 
&« ſuch 2 ſhall recover a verdi& and coſts as afore- 
&« ſaid,” 

+24 Geo. 2. c. 44. ſ. 6. further enacts, © That no action [+231] 
$6 ſhall be brought againſt any conſtable, headborough, or AN = 
cc other officer, or againſt any perſon. or perſons acting by brought 
« his order and in his aid, for any thing done in obedience _ 
te to any warrant under the hand or ſeal of any juſtice of i 
te the peace, until demand hath been made or left at the py af 2 
&« uſual place of his abode, by the party or parties intend- rant, & 


te ing to bring ſuch action, or by his, her, or their attorney 


dor agent, in writing, ſigned by the party demanding the 


' © 6 ſame, of the peruſal and copy of ſuch warrant, and the 
e ſame hath been refuſed or neglected for the ſpace of fix 
4c days after ſuch demand; and in caſe after ſuch demand 


tand compliance therewith, by ſhewing the ſaid warrant 
4 go 


IN ACTIONS AGAINST 


4c 60 and permitting a copy to be taken thereof by the part 


« demanding the ſame, any action ſhall be brought againſt 
* ſuch conſtable, headborough, or other officer, or againſt 
te ſuch perſon or perſons acting in his aid for any ſuch cauſe 
eas aforeſaid, without making the juſtice or juſtices who 


« ſigned or ſealed the ſaid warrant, defendant or defendants, 


that on producing and proving ſuch warrant at the trial 
« of ſuch action, the jury ſhall give their verdict for the 
© defendant or defendants, notwithſtanding any defect of 
« juriſdiction in ſuch juſtice or juſtices; and if ſuch action 
ebe brought jointly againſt ſuch juſtice or juſtices, and 
* alfo againſt ſuch conſtable, headborough, or other officer, 
te or perſon or perſons acting in his or their aid as aforeſaid, 
« then on proof of ſuch warrant the jury ſhall find for ſuch 
&« conſtable, headborough, or other officer, and for ſuch per- 
* ſon and perſons ſo acting as aforeſaid, notwithſtanding 
« ſuch defect of juriſdictien as aforeſaid ; and if the verdict 


[+232] © +ſhall be given againſt the juſtice or juſtices, that in ſuch 


« caſe the plaintiff or plaintiffs ſhall recover his, her, or 
« their coſts againſt him or them, to be taxed in ſuch man- 
« ner by the proper officer, as to include ſuch coſts as ſuch 

« plaintiff or plaintiffs are liable to pay ſuch defendant or 
cc defendants for whom ſuch verdict ſhall be found as afore- 


« ſaid.” 


If, on ver- 


did for the 24 Geo. 2. c. 44. ſ. 7. © Provided always, that where the 


. cp nc plaintiff in any ſuch action againſt any juſtice of the peace 
againſt juf- « ſhalj obtain a verdict, iu caſe the judge before whom the 


2 « cauſe ſhall be tried, ſhall, in open court, certify, on the 


judge cer- 


tify hat the « hack of the record, that the j injury, for which ſuch action 


— and « was brought, was wilfully and maliciouſly committed, 


malicioully d the plaintiff ſhall be entitled to have and receive double 


committed, 


2— coſts of ſuit.” 
doublecuſts, It has been holden that the ſtatute of 43 Eliz. c. 2. ex- 
tends to other actions againſt overſeers of the poor, beſides 


treſpaſs for taking and ſelling of a diſtreſs. 


Thus, 


* 


JUSTICES OF THE PEACE, Sc. 

Thus, where the plaintiff voluntarily paid money, for Okeley v. 
which he was afſeſſed to the poor, and afterwards brought F. le. 
an action againſt the overſeers for it's recovery, the Court Yelv. 176. 
adjudged it a caſe within the act; which, they ſaid, ſhould = 
be conſtrued largely, becauſe it tended to the work of cha- 
rity ; and an action brought after ſuch voluntary delivery of 
the money, was vexatious, which the ſtatute intended to 
ſuppreſs. And it was agreed that the damages, ſuſtained 
by the defendant by reaſon of the vexation, ſhould be aſ- | 

ſeſſed by the jury, Ibut ſhould be trebled by the Court, who [233] 
were alſo to aſſeſs coſts de increments; becauſe, properly, no 
evidence could be given to the jury relative to the coſts, 
which depended upon the uſage of the Court. 

And in the report of the fame caſe in Ny, it is ſaid the Noy, 137. 
Court likewiſe refolved, that, under this ſtatute, the coſts 


ſhould not be trebled, but only the damages. 
It is fully eſtabliſhed by the authorities cited in the mar- Carth. 362. 


gin, that, where a perſon is ſued on account of ſomething , Mad = 
done by the authority of the 43 Eliz. c. 2. the fame jury, in. 5, 4 


who try the iſſue, may aſſeſs the treble damages given by Comb, 344. 
that act; and that, if they aſſeſs only ſingle damages, or if r2Mod _ 
they omit to aſſeſs any damages at all, the Court will, on a : by 4 _ 
verdict for the defendant, or nonſuit of the plaintiff, ſupply 33 64 12. 
the omiſſion by awarding a writ of inquiry of damages, Hull K. . 
becauſe if the principal jury had inquired of the treble da- — 2 Bl. 
mages, it would have been no more than an inqueſt of office,? 3 War 442. 
upon which the party could have had no attaint, if they | 
had been exceſſive; and, moreover, this ſtatute does not 

reſtrain the jury, by whom the iſſue is tried, to make the 
inquiry, but ſays, that the damages ſhall be aſſeſſed by that 

Jury, or by writ of inquiry, as the ſame ſhall require. As 

a ground, however, for awarding ſuch writ of inguiry, a 
ſuggeſtion muſt be entered upon the poſtea, that the defen- 

dant was an overſeer of the poor, &c. and that the injury 
complained of was an act done in the execution of his of- 


O | fice 


IN ACTIONS AGAINST 
fice. But, where a defendant in replevin avows, as over- 


ſeer of the poor, for a poor's rate under the 43 Eliz. c. 2, 


[+234] and the plaintiff is nonſuited, or +a verdiCt paſſes againſt 


award of a writ of inquiry, is unneceſſary, ſince, in 


ſuch caſe, it appears already upon the record, that the 


defendant is a eee entitled to treble e 8 under the 
ſtatute. 
— 3 lt was the unanimous opinion 1 the Court i in Phelps V. 
| _—_— M. I inchcomb, that a deputy conſtable is a perſon enabled, by 
_ r Ro ſued for ſomething done in that character; and is entitled 
252. Moore under that act, if he obtain a verdict, to double cofts. And 


3 it has been ruled at Nis Prius, that this ſtatute extends to 


Caſe, Aug- every perſon who acts under the warrant of a juſtice of the 


Aſſizes, 
13 Car. cor. PEACE. 
Berkeley, ]- 


| Clayt. 54. cited 6 Vin, Abr. 348. 
Entickv. But it has been adjudged, after ſolemn argument, that a 


N eur ſecretary of tate is not ex officio, a juſtice of the peace, and 


C. B. M. 6 therefore not entitled to the benefit of 5 Fac. 1. c. 5. and 


__ We 2 24 Geo. 2. c. 44. in favour of juſtices of the peace. Neither 


. 2 ns are the king's meſſengers i in ordinary, officers within the 
theſe points protection or meaning of thoſe ſtatutes. . 
diſcuſſed, | 


_— 3 Burr. 8 &c. 1 Bl. 555. 


aa? = An officer, ſpecified i in the 7 Fac. I. C. 5, is entitled to 


Cox, Bart. the privilege of having the matter tried in the county, 
ard others, 
P. 19 Car. Where the fact or injury complained of was committed, 


1 though impleaded for ſomething done only by colour or 


pretence of his office, and not ſtrictiy by virtue or reaſon 


thereof. 


Per Ld. But a conſtable acting edhere officii is not within, or en- 


Ke. yan, in 


[+235] titled to the benefit of the ſtatute of 24 Geo. 2. c. 44, 
which 


him, and no injury ef damages made by the jury, it ſhould, | 
ſeem that the entry of any ſuggeſtion, previqus to the 


Bu the ſtatute 7 Fac. 1. c. 5, to plead the general iſſue, when 
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a convittion by a juſtice of the peace, the mn hav- 


JUSTICES OF THE PEACE, &c. 


"which extends only to acts done virtute officu ; as where Alcock v. 


a man acting bond fide, ſomewhat tranſgreſſes the bounds andrew. 


Sitti t 
of his duty but if he act as conſtable where he has no — 
authority at all, the ſtatute will afford him no protection. 22 

| | mas, 1738. 


Vide 1 Str 168. 


To bring a perſon within this ſtatute the at muſt be 3 Burr. 
done in obedience to a warrant. And it is incumbent upon 4 
the officer to ſhew, that he ſcrupulouſly and implicitly pur- 11 St. Tr. 
ſued the dictates of his warrant, fince it is on that condi- *** 
tion alone, that he is entitled to the protection of the act. 

The legiſlature intended to make the juſtice liable in- NN 


| ſtead of the officer; therefore the latter cannot be excuſed, 1 Bl. 563. 


where he commits ſuch a miſtake as will not render the ma- 


giſtrate liable. 

As if the warrant direct the allies to wat the au- Money and 
thors, printers, and publiſhers of a ſeditious libel, and he 2 4 | 
arreſt perſons who fall under none of thoſe deſcriptions; or R. XI. 6 G. 
if the warrant command him to carry the perſon to be ar- 1. . JO 


reſted, before A. and he carry him before B. So where, 1 Bl. 55s, 


under a warrant to take up a looſe and diſorderly perſon, the _— eras 


officer takes up a woman of character ;—or where he exe- — and 


cutes the warrant out of the proper juriſdiction. In none ram Ld. 
of theſe caſes is the officer protected by the 24 G. 2. c. 44, 3 
becauſe the foundation of his defence, under that ſtatute; = A 


his obedience ts the warrant, fails. $63. 3 
8 | bw 1761, 


8. G: 
Ld. Mansfield at Norwich ade, cited 3 Burr. EY I Blackſt. ub luprs 


An overſeer of the poor, _ diſtrains for a poor's rate © Nuttiog v. 
under the warrant of a juſtice of the peace, is an cer 422 = 


within the protection of this act. 3.B N. P. a4. 

But this ſtatute comprehends actions of tort | cal; [+236] 

"Therefore, where an action for money had and received, n 
ry, 


was brought againſt an officer who had levied money under p. 13 G. A 
B. N. P. 26 


O 2 ing 


- 
# 
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ing been quaſhed, it was holden that a demand of a copy of 
the warrant was not neceſſary. 

It has been determined that the ſtatute 7 Fac. 1. e. 8. 
does not extend to actions for a nonſeazance, but only to 
thoſe on account of ſome temporal act done, and wherein 
the defendant is, by that act, 2 to plead the general 
Ne. 


Thus, where the plaintiff, a freeman entitled to vote at 


the election of a mayor, brought an action againſt the 


preſent mayor for refuſing to receive his ſuffrage, and was 
nonſuited, the Court rejected a motion, on the part of the 


defendant, for double coſts, under the 7 Fac. 1, ſaying, 


that it was not a caſe within the intent of that act; which 
included only actions for falſe impriſonment, or ſuch mat- 
ters, in which the defendant is thereby allowed the privi- 
lege of giving the ſpecial matter in evidence * the ” 


neral iſſue. 


1 


[+237] 


Cre. Car. 
235. 8. C. 
I Jo. 305. 


So where an action was brought againſt defendant, con- 
ſtable of R. for falſely preſenting that the plaintiff was an 


Car. 
inhabitant, and occupier of lands in the pariſh of R. whereby 


he was unduly compelled to pay divers parochial aſſeſſments; 
plea, not guilty, and verdict for the defendant. By the 
Court, the defendant is not entitled to double coſts, be- 
cauſe this is not a ſpecies of action, in which the 7 Zac. 1. 
allows +the defendant to plead the general iſſue, and give 
ts ſpecial matter in evidence. 

Action upon the caſe againſt churchwardens for a falſe 
and malicious preſentment of the plaintiff in the ſpiritual 


court, for incontinence, The defendants having obtained a 


verdict, moved for double coſts ; but by the Court, the 
cauſe of action here is merely eccleſiaſtical, and the ſta- 


tute never intended to give churchwardens double coſts, - 


but in vexatious ſuits concerning RPO matters, done 


by virtue of tlieir office. Motion denied. 
If 
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JUSTICES OF THE PEACE, r. 


| If the defendant obtain a verdict in an action on account 


of ſomething done by virtue of his office, he ſhall have 


double or treble coſts, as the cafe may be, notwithſtandi; 
the plaintiff's declaration be inſufficient. | 


And where baron and feme brought treſpaſs for a battery Helper's | 
done to them both ad damnum tpſorum ; on not guilty, a Car. . 


verdict was found for the defendant, and it was certified that 


it was done in the execution of his office, as conſtable. In 


counſequence of which he moved for double coſts upon 


7 Fac. 1. c. 5. which was oppoſed on the ground, that the 
declaration being inſufficient, judgment ought to have 


been given againſt the plaintiff upon it, and not upon the 
verdict, and fo no coſts. But the court conceived that, 


as the defendant was found not guilty, and what he did was 


as officer, the plaintiffs ſhould not take advantage of the 


inſufficiency of the declaration and writ, to excuſe them- 
ſelves from double coſts, which the ſtatute gave the defen- 


dant for his vexation. | 
In another caſe, the plaintiff Sechired upon an indebitatus + 


aſſumpſit for money had and received by defendant to his N 


ao 


Tidep 


uſe, and alſo for that the defendant had diſtrained ſeveral 1 W. 0 


of his goods, and had deceitfully ſold them for much leſs 7 Seer . C. 


than he might have procured for them. Quoad the promiſe I _ 
the defendant pleaded non aſſumpfit, and not guilty, to the 13 Mod. 4 


reſidue, and, at the trial, obtained a general verdict. The 
judge, who tried the cauſe, certified, upon the po/tea, that 


the defendant's juſtification was, as to all, as collector of 
the royal aid by virtue of the ſtatute 1 V. and M. c. 32; 


upon which it was holden that he ſhould have treble coſts 
under the tenth clauſe of that act. 


A 


To entitle a conſtable to double coſts under the 7 Fac. Anon. C. B. 


1. c. 5, after a verdict for him, the judge, who tries the 


P. 1 W. and 
M. 2 Vent. 


cauſe, muſt cerfif that the defendant acted By virtue of 25 Semb. 


his 16. Apt ac. 


cording to his office, or make him an allowance of double beſts oo 5 


IN ACTIONS AGAINST 


2 Oro. Pr. the record. 


278. this 


certificate muſt be made at the trial. 


307. 


As in an action of treſpaſs, in which, on the plea of not 


7” guilty, a verdict was found for the defendant. A rule had 


G G. 3. Doug. been obtained to ſhew cauſe, why it ſhould not be entered 


on the roll, that the defendant was a conſtable, and that the 


ation was brought for what he had done in the execution 


of his office. There was no endorſement upon the poftea, 


nor certificate; but, in an affidavit of the defendant, it was 


[f239] 


record, by way of ſuggeſtion. He alſo mentioned ſome 


ſworn, that the act for which he was ſued, was done in the 


execution of his office. 
In ſupport of the rule, the defendant? s counſel cited De- 


8 v. Mertins, a caſe upon this ſtatute, where it is ſaid, 
that, when there is a verdict for the defendant, the facts 


entitling him to double coſts, are to be put upon the 


modern caſes, which had been furniſhed him by the 


a maſter, particularly one of Hickman v. Goring,” B. R. 


H. 15 G. 3, a note of which was read by BULLER, Juſtice. 


For the plaintiff it was inſiſted, that it was clear, from 
the words of the ſtatute, that the judge who tries the cauſe 


muſt certify, that the act complained of was done by the 


defendant in the. execution of his office. The ſtatute did 


not ſay © ſuch defendant Hall be allowed his double coſts,” 
but © the juſtice or juſtices, &c. ſhall allow him, &c, Whe- 
ther the defendant was or was not acting in the execution 
of his office, was an inference of law to be drawn from the 
particular facts proved, which the judge at N/ Prius was 


able to do, but the Court could not, without trying the 


cCauſe again. The defendant's affidavit was abſurd; it 
Vas ſwearing to matter of law. Deveniſb v. Mertins was 
the caſe of a diſcontinuance; and what was there ſaid about 


a ſuggeſtion, was foreign to the point before the Court. 
—An 


' JUSTICES OF THE PEACE, &. 


An affidavit was then ſtated (which was read) by 
which it was ſaid, it would appear, that the defendant 
was not n in the execution of his office, The rule 
diſcharged. 
i -” W there is a ſpecial verdict, and it appears, by Raon v. 
wee facts found, that the act, for which the action was TP 
brought, was done by the defendant by virtue or reaſon of G. 3. Doug. 
his office, as a juſtice of the peace, conſtable, &c. the maſ- _ \ | 
ter muſt tax +double coſts,. though there has been no cer- [4249] 
tificate, nor allowance by the judge who tried the cauſe. | 
In the laſt caſe, Lord MAxs FIELD, and BuLLER, Fuſe 
tice, ſaid, that, in common caſes, where it does not appear 
upon the record, in what capacity the defendant was aCt- 
ing, an allowance by the judge is neceſſary, but not when 
it does appear on the record, that he was acting by virtue 
bol his office; that the caſe of a diſcontinuance, provided 
= for by the ſtatute, ſhews, that the right to double coſts 
| : was not meant to be confined entirely to ſuch allowance 
of a judge at Vi Prius. And the maſter being aſked, 
ſaid, he had no doubt, but that hs _—_— to tax double 
coſts. LA 
If the — difontinue; l. in an action galaſt a Juſtice Deveniſh v. 
of the peace, the Court will, upon an affidavit ſtating that Dun 


N. P. 76. 
the act, for which the defendant was ſued, was done by 2. 2 Bar- 


virtue of his office, make a tule upon the maſter for the 3 
taxation of double coſts. 3 
| | B. N. P. 


2 Str. 974. Anon. T. 5 G. f. 2 Barnard. K. B. 157. Semb. acc. Vide . K. fi 125. 


The 7 Jac. 1. c. 5. 8 declares that © the juſtice or 

« uftices, &c. before whom the matter ſhall be tried, ſhall 
ce allow”? unto the defendant his double coſts ; but the ſta- 
tutes, on which the three following caſes were adjudged, 
enact, generally, that, on a verdiQ, &c. for the defendants, 
they © ſhall recover, &e. and, tacrefore, on theſe acts, 
| though 


IN ACTIONS AGAINST 
though the judge at M/ Prius did not certify that the de- 
fendant was acting by virtue of his office, or in a particular 
capacity, the Court, in caſes of nonſuits at leaſt, permitted 


L241 Fthe defendant to come at his coſts by making a ſuggeſtion 


upon the roll in the uſual terms of ſuch a certificate. 
Walker v. This was an action againſt the collector of the land-tax. 
= * The defendant carried down the cauſe to trial by proviſo, 
R. P. W. and, (the plaintiff being nonſuited) afterwards moved for 
3 8 6 treble coſts (1) as having been ſued for ſomething done as 
— i Str. ſuch collector; and, upon affidavits of the fact, the Court 
Huvtv. Re- directed a ſuggeſtion to be entered upon the roll; & guia 
3 © & conſlat curie ſuper examination em quod, &c. ideo conſidera- 
Pr. C. P. 16. (C tum off that the nonſuit be recorded, and the defendant 


« recover treble coſts,” 


— CS: 80 where the plaintiff was onkins in an action 
K. N. 50 G. againſt the defendants as commiſſioners, in the Kenfing+ 


* 2 K. B. fen turn-pike-act, 12 G. 1. c. 37, the Court permitted 


103, 119. , the entry of a ſimilar ſuggeſtion to be made on the roll, in 


5 Allet. order that the defendants might obtain treble coſts. 


Str. s. Again, in an action of trover againſt the defendants, as 


Miles, B. R. collectors of the tax for window-lights, the plaintiff, not 


* "up being able to prove a property in the goods taken, was 
125. nonſuited; the defendants, upon an affidavit that they were 
officers, and acting in the execution of their office, obtained 
a rule for the plaintiff to ſhew cauſe why a ſuggeſtion 
ſhould not be entered upon the roll to that purpoſe, i in order 
to entitle them to double coſts. 
Is was acknowledged by the defendants? counſel, on the 


[1242] motion, that the general method of allowing double coſts 
ide 2 Ke 
59. 2 Bar. 


103, 4 


Adm. acc. but that could not appear in this caſe, becauſe, the plain- 
| | : tiffs 


1) Semb, under ſtatute 4 W. and M. c. 1. ſ. 31. 


was upon a certificate of the judge, who tried the cauſe, 
nard. K. B. that the defendants were acting by virtue of their office ; 
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JUSTICES OF THE PEACE, &. 
tiffs being nonſuited for not ſhewing a title, no evidence, as 


to the taking, was heard. 
On the part of the plaintiff it was admitted that double 


coſts muſt be given in favour of ſome of the defendants, but, 


it was ſaid, that two of them were not collectors, but only 
aſſiſtants, to whom the act did not extend. 

 Loxp HarDwicke.—They muſt make their ſuggeſtion 
as they can, but we can take no notice of the ſeveral ca- 
pacities of the defendants, for it is unica taxatio, and not ſe- 


parate coſts for every defendant. Rule abſolute. 


A ſuggeſtion upon the roll, that the defendant was ſued 2 Barnard. 
for an act done by virtue of his office, for the purpoſe of ob- 3 i 
taining double or treble coſts, is concluſive as to the facts 2 Str. 1120. 
contained in it, therefore the plaintiff can neither plead 1 nor 
demur to it. 


Where the defendant is entitled to double coſts, on a ver- Per Holt, 
dict for him, or nonſuit, &c. becauſe ſued for ſomething ig * 
done by virtue of his office, as juſtice of the peace, con- 
ſtable, &c. the coſts de incremento, as well as thoſe aſſeſſed 


by the jury, ſhall be doubled. 


And, under ſtatute 7 Jae. 1. C. „ i there are ſeveral yaugh. 117 


defendants, they are all | in ſuch caſes, entitled to 0 
ble coſts. 


SECT. 
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6 

n 
. 
: 11242 107 is in an Aion relative to the Soil 17 4 575 or l 
Goods, by 4 an Officer of the Cuſtoms, or Exciſe. 4 
B the ſtatute 8 1 c. 7. ſ. 63, for preventing the a 
great charges that the officers of the cuſtoms, ſcizing goods 5 
prohibited and uncuſtomed, are put to, by groundleſs and P 
vexatious claims entered thereto in the court where ſuch _ 3 : 
8 goods are proſecuted, it is enacted; “ That every perſon = 
give ſecuri- upon entry of any claim in the court, where ſuch proh:- Ss . 
{ler cos © bited and uncuſtomed goods are proſecuted, ſhall be 5 


| — obliged to give ſecurity in the penalty of thirty pounds, 4 
g ods ſeiz- to anſwer and pay the coſts occaſioned by ſuch claim 
— _ « and in default of giving ſuch ſecurity within the time li- 

10 be reco- © mited by the courſe of that court for entering claims, 

WO. « ſuch goods ſhall be recovered.” 2 
15 Ges. 2. c. 31. ſ. 7. enacts That where any ſhip, 4 

« veſic], or boat whatſoever ſhall be ſcized by virtue of any 1 
« law now in force, made for the more effectual prevent- 

« ing the exportation of wool, and where any ſhip, veſlel, 

«© or boat, of the burthen of one hundred tons, or under, 

= e ſtall be ſeized for the unlawful importation of tea, brandy, 

1 | « arrack, rum, ſtrong-waters, or ſpirits, or for being uſed 

| in the relanding any goods whereon there is a draw-back 

or bounty, or in the removing, carriage, or conveyance 
« of prohibited or uncuſtomed goods after the unſhipping 

[#244] © Fthercof, or for any other cauſe of forfeiture ; every 

| Chimants d perſon, upon entry of any claim in the court where 


of veel 


te rd to any ſuch ſhip, veſſel, or boat ſhall be proſecuted, ſhall 
1 give ſ cur. * 
* | ty ler ce. — 
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ec be obliged to give ſecurity in the penalty of 3ol. to 


« anſwer and pay the coſts occaſioned by ſuch claim, and 


u in default thereof ſuch ſhip, veſſel, or book's ſhall be re- 
“ covered.” 


The 6 Geo. 1. c. 21. ſ. 39. enats—<« That if prohibited * Pr 


ohibited 


c or cuſtomable goods ſhall be found by any officer or of- able £00's 


<« ficers of the cuſtoms, in the cuſtody of any perſon or per- 


in any boat, 
&c. or 


« ſons, being in a bark, hoy, lighter, barge, boat, or houſ-, r. 


'« wherry, on the water, or coming directly from the wa- 


officer may 
ſtop, and 


« terſide, without the preſence of an officer, or if ſuch Wachau 


the ſame 


“ goods ſhall, upon the information of one or more credi- uatil claim- 


ce ble perſon or perſons, be found. in any houſe, ſhop, cellar, 
« warehouſe, room, or other place, on a ſearch there made 
« in ſuch manner as in and by an act made in the 14th year 
of the reign of the late King Charles the Second, entitled, 
An Ad for preventing frauds, and regulating al uſes in his 
« « majeſty” 5 cuſtoms, is mentioned and directed, it ſhall and may 
« be lawful for ſuch officer or officers to ſtop and put the 
< ſaid goods in his majeſty's warehouſe, in the port next 


« to the place where ſuch ſtop ſhall be made, there to re- 


“ main until the claimer or claimers thereof, ſhall make 
<« proof by oath, or otherwiſc, to the ſatisfaction of the com- 


« miſſioners for managing his majeſty's cuſtoms, if ſuch 


e ſtop ſhall be made within the ports of London or Edinburgh 
<« reſpectively, that the duties of the cuſtomable goods have 
e been paid, or ſecured to be paid, or that the ſame had 
« been bought in a lawful way of trade, and that he, ſhe, 
« or they ſo claiming the ſaid goods, do verily believe the 
duties thereof to have been, or ſecured to be paid, or that 
« the ſaid goods had been compounded for, or condemned 


© in his majeſty's Court of Exchequer at Vefiminſter or 


« Edinburgh, or been otherwiſe delivered by writ of that 
te court reſpectively, and that the. prohibited goods had 
ce been compounded for, or condemned, or otherwiſe deli- 
e yered, as aforeſaid, in which caſe ſuch goods {ball and may 

et he 


ed, &c, 


[+245] 


r cuſtom- 
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« be delivered without delay or charge: and if ſuch goods 
< ſhall be ſtopped in any other of the ports within this king- 
« dom, the claimer or claimers thereof, ſhall and may make 
« the like proof to the like purpoſe, as aforeſaid, and deliver 


< the ſame to the collector, or, in his abſence, to one of the 


« other principal officers of the cuſtoms in the port where 
_ « ſuch ſtop ſhall be made; which proof ſhal}, without loſs of 
ce time, be tranſmitted to the ſaid commiſſioners reſpectively, 


« for their directions touching the immediate delivery of 


« ſuch goods, without charge to the claimer or claimers, 
« or for the ſeizing and proſecuting of the lame, a as the ſaid 
& commiſſioners ſhall ſee cauſe.” 
Proof to be 6 Geo. 1. c. 21. ſ. 40. © Provided ſuch 3 be * 
— « within ten days after the goods ſhall have been ſo ſtopped, 
Ropping. © in failure whereof the ſame ſhall and may be ſeized and 
&« proſecuted in ſuch manner as by the ſeveral and reſpective 
laws now in force againſt the importation of prohibited or 
& uncuſtomed goods, is provided.“ 
Proof of 6 Geo. I. c. 21. ſ. 41. And be it further enacted, that 
payment of & if upon ſuch proſecution where no application hath been 


"—_— « +made to the commiſſioners or officers aforeſaid, and not 


I « otherwiſe, the property of the goods ſhall be claimed by 
OO « any perſon or perſons, and if any queſtion, diſpute, or 
« doubt ſhall ariſe, whether the duties thereof were paid, 

| © or ſecured, or that the ſaid goods had been compounded 

« for, or condemned, or otherwiſe delivered by writ out of 

« the Court of Exchequer, or brought in a lawful way of 

X trade, the proof ſhall be incumbent upon ſuch claimer or 
a — & claimers, and not on the ſeizor or proſecutor; and if there- 
paſs for the dc upon a verdict ſhall paſs for ſuch claimer or claimers, or 
— — « if the officer or officers ſhall become nonſuit, or forbear 
— &« profecution, or diſcontinue the ſame, or if upon demurrer, 
« or otherwiſe, judgment ſhall be given againſt the officer 

« or officers, then and in any of the ſaid caſes, the claimer or 


% claimers ſhall, over and above the recovery of his, her, or 
[their 
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« their goods, or the value thereof, have reaſonable cad of 
<« ſuit, for which he, ſhe, or they ſhall have like remedy as 
« where coſts are by law awarded, which faid coſts of ſuit 
« ſhall be reckoned and eſteemed as a full ſatisfaction for 
< the ſaid claimer or claimers damages, occaſioned by the 
« detention and ſeizure of the ſaid goods.“ 

6 Geo. 1. c. 21. ſ. 43. © Provided always, that if the Officers 
« officer or officers who ſhall ſtop ſuch goods, or any other 3 1 
d officer or officers of the cuſtoms, ſhall be deſirous to ſeize wicktond- 

the di- 

« and profecute the ſame, notwithſtanding any directions of reciions of 
« the commiſſioners of the cuſtoms for the delivery of the 88 
« ſaid goods reſpectively, it ſhall and may be lawful to and 
44 for ſuch officer or officers to ſeize and proſecute the ſame 
« in ſuch manner as by the ſeveral and reſpective laws of 
« +the cuſtoms now in force ſuch goods may be ſeized and 
ce proſecuted, in every of which caſes, the officer or officers 1127 
« fo proſecuting ſhall be liable to be ſued by the owner or 
“ owners of the ſaid goods for the recovery of the fame, or 
ce the value thereof, with full coſts of ſuit; or if the ſaid 
« commiſſioners ſhall not order the delivery of the ſaid goods go may the 
« fo ſtopt, then and in ſuch caſe, the owner and owners, er. 
« claimer or claimers of ſuch goods, ſhall and may never. 
„ theleſs ſue for the recovery of ſuch goods, together with 
« coſts and damages, according to the uſual courſe of law, 
<« in any of his majeſty's courts of record at Vęſiminſter, or 
ein the Court of Exchequer in Scotland, as he or they 
ce might have done before the paſſing of this act.“ 
y ſtatute 15 Car. 2. c.11. ſ. 19. No appeal in — 
( cauſe of exciſe whatſover ſhall be admitted, until the par- wr cauſes 
« ty appellaut ſhall have firſt depoſited and laid down the ſin- ts bes _ 
« ple duty of exciſe in the hands of the commiſſioners, far- 2 | 
mers, or ſub-commitſſioners of exciſe, within whoſe juriſ- 2 
““ diction or diviſion, the ſaid cauſe was originally heard and © 
determined, and have given ſecurity to the commiſſioners 
« of appeal or Juſtice of the peace NY where ſuch 


cc cauſe 
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 & cauſe is to be finally adjudged, for all ſuch fine, forfeiture, 
« and penalty as upon ſuch hearing and determination was 


« adjudged againſt him; and that if, upon the hearing and 


If original “ determining of any ſuch appeal, the ſaid original judgment 


— 4, © ſhall happen to be reverſed, then the ſaid commiſſioners, 


party origi- © farmers, or ſub-commiſſioners of exciſe, in whoſe hands 
1 — . the ſaid ſingle duty of exciſe was depoſited, ſhall reſtore 
pay ape « and deliver back the ſame, or as much thereof as ſhall be 

+ 248] © tadjudgedby the commiſſioners of appeals or juſtices of the 
d udle ( peace reſpectively, to the ſaid appellant, and the party ori- 
— « ginally proſecuting ſhall pay him double coſts; but in caſe 


And c © the firſt judgment ſhall be affirmed, the party appealing 


_ fl pay the like coſts under the r or com- 


judgment 
be allirmed. « miſfioners complained of.“ 


If judge 


certify a © any information ſhall be commenced and brought to trial, 
"_ _ t on account of the ſeizure of any ſhip as aforeſaid for ille- 
ND ho « gally carrying goods, or of any wool, goods, wares or 
chimer © merchandizes, as prohibited or uncuſtomed, or illegally 
| ry » ver- carried or exported, or intended or attempted to be ex- 
tall have ( ported, or as illegally relanded after having been ſhipped 
— exported upon debenture or certificate, verein a ver- 


e gict ſhall be found for the claimer thereof, and it ſhall ap- 


« pear to the judge or court, before whom the ſame ſhall be 


« tried, that there was a probable cauſe of ſeizure, the judge 
c or court before whom the ſaid information ſhall be tried 
« ſhall certify on the record, &c. &. [The remainder of 
this clauſe being the ſame as the 29th of 23 C. 3. c. 70, 
mutatis mutandis, it is unneceſſary to ſet it out at length. ] 
in a ſuit The 23 Ge. 3. c. 70. ſ. 29. enacts, That in caſe any 
: lative to (information or ſuit ſhall be commenced and brought to 
tz ure 
ofany trial, on account of the ſeizure of any goods, merchandizes, 
goods, Ke. 4 or commoditics whatſoever, ſeized as forfeited by any act 


the c aimcr | 
obtain a ( or acts of parliament now in force, or hereafter to be made, 


verdict, a ud. 
the 3 relating to his majeſty's revenue of exc 1 or inland duties, 


there 48 A 


By 19 Geo. 2. c. 34. ſ. 16. it is enacted, « That in caſe 


* 
oy 
i 
Gy 

+ 
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« or of any ſhip, veſſel, or boat, or of any horſes or other protable 

__ ; x cauſe tor 

« cattle, or of any +carriages uſed or employed in removing [4249] 

ce or carrying the ſame, wherein a verdict ſhall be found for the ſeizure, 


| s 2 the claimec 
« the claimer thereof; and it ſhall appear to the judge or 2 


« court before whom the ſame ſhall be tried, that there was a — 
ce probable cauſe of ſeizure, the judge or court before whom 
« the ſame ſhall be tried, ſhall certify on the record that there 
vas a probable cauſe for the proſecutor ſeizing the ſaid 
goods, merchandizes, commodities, ſhips, veſſels, boats, 
« horſes, or other cattle, or carriages, as the caſe may be; 
* <© and in ſuch caſe, the claimant ſhall not be entitled to any 
( coſts of ſuit whatſoever, nor ſhall the perſon who ſeized the 
4 ſaid goods, merehandizes, or commodities, or the ſaid ſhips, 
sé veſlels, or boats, or the horſes, or other cattle or carriages, 
« be liable to any ation, indiftment, or other ſuit or proſe- 
« cution on account of ſuch ſeizure; and that in caſe any 
« action, indictment, or proſecution, ſhall be commenced 
« and brought to trial, againſt any perſon or perſons whatſo- 
d ever, on account of the ſeizure of any ſuch goods, mer- x, a. any 
«* chandizes, or commodities, or of any ſhips, veſſels, boats, Ln wan 
« horſes, or other cattle or carriages, uſed or employed in re- on account 
4 moving or carrying the ſame, wherein a verdict ſhall be ff i 


zure. aud 


« given againſt the defendant or defendants, if the court or the judge 
© judge before whom ſuch action, indictment, or proſecution, adobe 


« ſhall be tried, ſhall certify on the ſaid record, that there e 
ce was a probable cauſe for ſuch ſeizure, then the plaintiff, dant only 


© beſides the thing ſo ſeized, or the value thereof, ſhall noe ao _ 
« be entitled to above two-pence damages, nor to any Coſts and to u 
« of ſuit, nor ſhall the defendant in ſuch proſecution be 
« fined above one ſhilling.” | 

+By 24 Gee. 3. c. 47. ſ. 35. every clauſe, matter and re- x 12500 
gulation, in the 23 Geo. 3. c. 70, relating to actions againſt 5 
officers of the exciſe are extended to, “ all actions to be 


. OO. RS 
* * 
3 


24 Gee. 3 


ce brought againſt any off cer or officers of the cms, or e. 50. ex- 
« againſt any perſe ſons acting by his or their order, eie o 
gainſt any perſon or perſons acting by his or their order, gficers of 


( and the cuſtoms. 


„ 
8 
8 ©) 
* P 
= 
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© and in his or their aid, for any thing done in the execu- 
tc tion of, or by reaſon of their office, and to all proceedings 
cc in every ſuch action, in as full and ample manner as if the 


te officers of the cuſtoms had been named and included in 


« the ſaid act.“ 
The 26 Geo. 3. c. 40. ſ. 31. enats— That in caſe any 


If in a trial 


for ſcizure © information ſhall be commenced and brought to trial, 


. — “son account of the ſeizure of any goods, or of any ſhip, 


verdiet ſhall cc boat, or other veſſel, or of any horſes, cattle, or carriage, 


forthe as forfeited by this or any other act of parliament relating 


for the 


_—_ « to his majeſty's cu/toms or exciſe, or other his majefly's 
appear to © revenues, wherein a verdict or ſentence ſhall be given 


— 4 « for the claimer thereof, and it ſhall appear to the judge, 


cauſe for ( juſtice or court, before whom the ſame ſhall be tried or 


ſuch ſei- | | 
— —_— heard, that there was a probable cauſe of ſeizure, ſuch 


—_— « judge, juſtice, or court ſhall certify on the record, or 
entitled to & other proceedings, that there was a probable cauſe for the 


colts, &c. proſecutor's ſeizing the ſaid goods, ſhip, &c. ; and in ſuch 


* caſe the defendant ſhall not be entitled to any coſts of 
« ſuit whatſoever, nor ſhall the perſon who ſeized the ſaid 


e goods, ſhip, &c. be liable to any action, or other ſuit or 


And in any © proſecution, on account of ſuch ſeizure; and in caſe any 


ion f : | : : 
* 1 action, or other ſuit or proſecution, ſhall be commenced 


ure, in & and brought to trial or hearing tagainſt any perſon or per- 
[F251] & ſons whatſoever, on account of the ſeizing any ſuch goods, 


which the 


perfon who « ſhip, &c. where no information ſhall be commenced or 


ſcized is i : 
defendant, © brought to trial to condemn the ſame, and a verdict or ſen- 


he —— — cc tence ſhall be given, upon ſuch ackion or proſecution, 
more than ( againſt the defendant or defendants, if the court or judge, 


— « before whom ſuch action or proſecution may be brought, 
ce ſhall certify, in like manner as aforeſaid, that there was 
<« a probable cauſe for ſuch ſeizure, then the plaint.f, be- 
te ſides his goods, ſhip, &c. ſo ſeized, or the value thereof, 
« ſhall not be entitled to above two-pence damages, nor to 


28 any 5 


2 * 
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2 
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E any coſts of ſuit, nor ſhall the defrodant: hack h proſe 

« cution, be fined-»bove one ſhilling. Fr 371 2 Eno 

The 24th. fed. of the ſtatute ng Grn. 3. c. 1 8 is 2 id 
tion, almoſt in terms, of che thirty-firſt:of the 26 Ge. 3. 

c. 40, except that the 28 Ceg. 3. c. 37. J. 24. extends to 
caſes of ſeia ures wider the lass relating to the revenues of 
'} cuſtoms and exeiſr only, without aying, or other lis majeſty's 
revenues and that the words, where no wformation 
« hall be commenced or brought ts triul to condemn ze, ſume, 
uſed in the latter branch of the clauſe in the 26 Cn 3. ate 
omitted: in that branch of the 24th fr. of 28 Gee 3, and 
thoſe which follow, ſubſtituted in their place, viz. * yhether 
any information yo br. een to trial to — the 
„ /ame, or not. 
Te 23G. 3. e. 70. 0 34. acer That if ay ac- Aftions 
ion or ſuit ſhall be brought or commenced againiany 2 
| 'F « perſon or perſons for any matter or thing done by any . 7 aſe row mags 
cer or officers of exciſe, or any others acting in his 0 wiki 5 
 F © theiraid, in execution of, or by reaſon of his or their office, * 
= ce ſuch action ot ſuit ſhall be brought or commenced within ck, 5 


cer ci 


e three months next after the cauſe of action ſhall ariſe, and af Ag | 


n hot afterwards; and ſhall be laid and tried in the county e 

| b or place where the facts were committed, and not in any / 
to Ae | 

- | © other county or place; and the defendant or defendants defend 
„ ſhall and may plead the general iſſue, and give the ſpecial © . #2 

e matter in evidence at any trial to be had thereupon ; and ie & - 
1 rd if 


- =* it the plaintiff or plaintiffs ſhall become nonſuited, or diſ- judgmer 


2 ( continue his, her, or their action or ſuit, or if, upon a ver- wp 
% dict or demurrer, judgment ſhall be given againit the plaintiff, 
: « plaintiff or plaintiffs, the deſendant or defendants ſhall 3 
5 e recover treble coſts.” 7 treble: col} 
- 3H The28Gw.z. c. 37. . 23. enafts, © That if any action ue 

C or ſuit ſhall be brought or commenced againſt any perſon 

0 or perſons for any thing by him or them done in ee 


of this or any other act or acts of e now in force, 
* „„ 
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« or hereafter to be made, relating to his majeſty's revenues 5 
« of cuſtoms and exciſe, or either of them, ſuch action or (4 
« ſuit ſhall be commenced mW three months next after j Fa 
tc county; &c. &c. [as 1 in 23 pay 3. C. 70. C. 34. el | fl 4 
Officer may 23 Ges. 3. c. 70. 5 F 31. and 28 Geo. 3. C. 37. ſ. 26. 4 pe 
— « (1) It hall and may be awful to and for any ſuch officer 4 
and plead d or officers, or other perſon or perſons acting in his or weir 
of adn, « aid, b whom ſuch notice (1) ſhall be given as aforeſaid, * 
« at ary time within one calendar month after ſuch notice 
4253] « ſhallbe given, to tender amends to the perſon or perſons 5 
« corplaining, or to his, her, or their agent or attorney; and 1 | N 
« jn:aſe ſuch amends are not accepted, to plead ſuch tender £ 
« jrpar to any action to be brought againſt him or them, | - 
« gounded on ſuch writ or proceſs, together with the plea of = 
« ot guilty, and any other plea or pleas, with leave of the 5 
And if the « ourt in which ſuch action ſhall be brought; and if, upon 5 
| Jury foal -- due joined thereon, the jury ſhall find the amends fo 5 
| ne oth wth tended to have been ſufficient, then they ſhall give a ver- = 
halts 2 « dict for the defendant or defendants; and in ſuch caſe, or 
3 tz de- in caſe the plaintiff or plaintiffs ſhall become nonſuited, or 7 
28 diſeantinue ſuch action, or in caſe judgment ſhall be given . 
e * for ſuci. defendant or defendants, upon demurrer, then 8 
«„ f ſuch defendai« or defendants ſhall be entitled to the like 
as ſthey * colts ; as he or they would have been entitled to in caſe he 1 | . 
2mds, ; „ or 
| | '2 cc 
(1) This and the following clauſcs are taken from the 28 Ges. 3. e. 37. q - 
but the 31, 32, and 33, ſections of the 23 Ges. 3. c. 70. are, in effect aud [ 0 
ſubſtance, the ſame, differing only » a few immaterial words. 1 0 
(1) Ey 23 Gee. 3. c. 70. ſ. 30. oP. 28 Ges. 3. 37. C 26. no writ or 3 y 
proceſs ſhall be ſued out againſt any perſon acting under any act of par- 9 as; 
liament relating to the cuſtoms or exciſe, until one calendar month aſter # (4 
notice in writing ſhall have been delivered to him by the attorney or 4 | 
gent of the par y intending to ſue out ſuch writ or proceſs ;—and the 1 
notice muſl contain the places of abode of the intended plaintiff, and his 1 {. 
attorney, and alſs tl. e cavſe of action, clcarly and explicitly ſtated. 1 


= 
*Y 
v2 <4 
54 
mW 
3 
« 


411 
BY 
„ 


„ ſhall be contained in the notice to be given as aforeſaid, 
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tc or they had pleaded the general iſſue only; ; and if, upon were 4 


ee iſſue ſo joined, the jury ſhall find that no amends were or that 


| h e 
« tendered, or that the ſame were not ſufficient, and alſo nfulkcient, 


« againſt the defendant or defendants in ſuch other plea or they ſhall 


« pleas, then they ſhall give a verdict for ſuch plaintiff or #5 3 

« plaintiffs, and ſuch damages as they ſhall think proper, 8 = 

« together with his or her coſts of ſuit.” | EY; 
ne wor 


printed in italicks are in 23 Geo. 3. e. 70. ſ. 31. but omitted in 28 Gee. 3. c. 37. ſ. 26. 


+23 Geo. 3. c. 70. ſ. 32. and 28 Geo. 3. c. 37. ſ. 27. f [4254] 


« Provided always, that no ſuch plaintiff or plaintiffs, in any 1 8 be 
ven but 


« caſe where an action ſhall be grounded on any act done by give 3 
ce the defendant or defendants, ſhall be permitted to produce 2 
« any evidence of the cauſe of ſuch action, except ſuch as tice of 1001 
on. 


&« or ſhall recover any verdict againſt ſuch oſſicer or officers, 
<« or perſon or perſons acting in his or their aid, unleſs it 


© ſhall be proved on the trial of ſuch action that ſuch notice 


<« was given, and that in default of ſuch proof the defendant 
« or defendants in ſuch action ſhall recover a vergict and 
« coſts as aforeſaid.” 
23 Gee. 3. c. 70. ſ. 33. and 28 Geo. 3. c. 37. 4 28. If officer 


| eglet 
« And be it further enacted, that in caſe any ſuch officer or tender, or 


« officers, or other perſon or perſons acting in his or Heir fufßedent 


« aid, ſhall neglect to tender amends, or ſhall have tendered ameuds, be- 


« inſufficient amends before the action brought, it ſhall and -_ Rag 


may be lawful for him or them, by leave of the court in _ before 

« which ſuch action ſhall be brought, at any time before iſſue 2 

« joined, to pay into court ſuch ſum of money as he or they into ccurt. 

« ſhall think fit, whereupon ſuch proceedings, orders, and 

« judgments ſhall be had, made, and given, in and by ſuch 

« court, as in other actions where the defendant is allowed to 

pay money into court.” | 
It has been holden, upon the ſtatute 15 Car. 2. c. 11. Audley v. 


Wells. B. 
ſ. 19, that the perſon in whoſe name an information is ex- R. M. 
29 Car. 2. 
Fx — hibited 3 Keb. 767. 


831. 


[t255] 


Scacc. H. 
23 G. 2. 
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hibiced before the ſub-commiſſioners of exciſe (whoſe judg- 
ment is afterwards, upon appeal, reverſed,) {hall be deemed 


the original profecutor, and liable to the double coſts 


given, tin ſuch caſc, to the appellant, although it may ap- 


pear that another perſon was the real proſecutors, and that 
both the information before the ſub- commiſſioner, and td 


appeal were inſtituted, and carried on by the direction, and 
on the behalf, of ſuch other perſon. 

Under the 8 Anne, c. 7.1. 63. the attorney-general, ; as 
well as the officer, is entitled to coſts, where there is Judg- 
ment for the king. 

As where, in an information or a cuſtom-houſe officer 


a: contrary to the 12 Geo. 1. c. 28. f. 1 1 the defendant 


Parker, 92. claimed property, and gave ſecurity in the penalty of 300. 


to anſwer coſts, purſuant to the 8 Arn. c. 7, and, by his 
plea, denied the ſuppoſed aft of forfeiture. Upon which 
iflue being joined, and a verdict found for the king, the at- 


torney- general moved that the deputy-remembrancer might 


[+256] 


Shipton v. 
Newman, 
M.38G x. 
la Scacc. 

Bunb. 90. 


tax the bill of coſts delivered to the defendant's clerk in 
court, and that after taxation the recognizance might be 
put in ſuit againſt the defendant's ſecurity. 

4 or the defendant it was inſiſted, that the 8 Anne was 
outy intended to indemnify the officer, againſt the charges 
which he might incur by groundleſs claims, but did not ex- 
tend to any charges the crown might be put to. 

But PaRK ER, Ch. B. and Cuive, B. ordered the de- 
puty to tax the attorney- general his coſts occaſioned by the 


claim, fand that the recognizance ſhould be put in ſuit 


againſt the ſecurity as prayed. 
Upon the trial of an information upon a ſeizure of cocoa- 


nuts, there was a verdict for the defendant ; who then brought 


an action, in the Court of Common Pleas, for this ſeizure 
of the nuts, and alſo for ſome bags, which the officer took 
for the purpoſe of carrying away the nuts. The plaintiff 

having 
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* taviog obtained a verdift, Kino, Chief Fuftice, was of 
3 opinion he might have bis coſts and damages in the action 
below for the bags, but for the nuts the officer was ac- 
q | quitted, being included in the information; aud the defen- 
dant in the information having a verdict thereon for him, 
hals proper remedy was to move this court on the 6 Geo. 1. 
. al. Upon a motion, accordingly, in the Court of Ex- 


tißcate. 


under the ſecond branch of the 16th clauſe of the 19th N. 0 
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chequer, it was urged on the part of the officer, that the 


ſtatute 6 Geo. I. never dehgned the party a double remedy 


againſt the officer, but only gave him his election to bring 
his action, or have his coſts under that act. 
But by the Court, (abſant- Mouxracus, Baron), coſts N 


4 mult be allowed on the information, for thaugh the claimer 
has joined the nuts in his action, when be might have 
braught it for the bags alone, that ſhall not preclude him 
ftom the ſatisfaction the act gives him. 


And Mr. Baron PAE added, that if the action had been 


J brought for the nuts alone, and damages had been recovered, 


this Court would have allowed coſts on the information, 12571! 


N fbecauſe they ought to do right, though another court did 


wrong; and the party, in that caſe, could not have had 


judgment. A guere is put by the reporter at the end of this 
2 caſe. 


It ſhould ſeem fram the caſe of Sullivan © v. Montague, Sullivan v. 
that a certificate under the 19 Ges. 2. c. 34+ f. 16, and the E. K. 194 


4 fubſequent acts, that there was à probable cauſe of ſei- G. 3. Doug. 


zure, may be granted by the judge or cgurt, at a period ARTE: 


XZ /ubſequent to the trial or ſentence, and out of court; 


and that a court of appeal is competent to grant ſuch a cer- 


In one caſe, it was 88 that a judge may certify, Renalls v. 


22G, 
Ges. 2, c. 34, though there had been no information 3 3 "a 2d. 


1 brought in the Exchequer, for the condemnatian of the ſhip 7p p . . 


or goods. But now, * the expreſs words of the ſecond 
| (branch 


- tificate, that there was a probable cauſe for ſeizing a ſhip 


Baldwin v. 
Tankard 
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branch of the 24th ſection of the 28 Gee. 3. c. 37, a cer 
or goods as contraband, may be granted, whether any in- 


formation have been brought to trial to condemn the ſame, o- 
not. ; | | 


A Judge's certificate; that a cuſtom-houſe officer had a 


probable cauſe for ſcizing goods, does not extend to injuries 


accompanying ſuch ſeizure, fo as to prevent the fat 


from recovering damages and coſts. 


As where in treſpaſs againſt cuſtom-houſe e for 


20d others, forcibly entering the plaintiff's houſe, breaking locks, doors, 
CS making diſturbance, &c. and ſeizing the goods, &c. to 


* 


fi 1258) 


+wit, one piece of printed callico, &c. the defendants 
pleaded not guilty upon the trial before Mr. Fuftice 
ASHURST at Ayleſbury Lent-aſſizes, 1787, a verdict was 


found for the plaintiff, with 100/. damages. But the judge 
certified, that there was a provedle cauſe for the Aren . 


ſeizing the goods. 
In Eaſter Term, 1787, a rule was bein . 
cauſe why the plaintiff ſnould not enter up judgment for 


his damages and coſts, notwithſtanding the judge's certi- 


ficate. This rule in Trinity Term was enlarged to Michael- 
mas following, and in that term was further enlarged till 
Hilary Term, when it was inſiſted that, as the judge had 
certified on the record a probable cauſe of ſeizure, under the 
23 Gee. 3. c. 70. ſ. 29. and 26 Geo. 3. c. 40. f. 31. the plaintiff 
was entitled to no more than 24, Gags beſides the va- 
lue of the goods. 


Ih ſupport of the rule, it was argued, that the ſtatutes, | 
and the certificate of the judge extended only to ſeizing | 


the goods, and not to any injuries accompanying the 
ſeizure, ſuch as were charged in the declaration. The 


verdict is general, the ſeveral charges might have been ] 


diſtinguithed, on the ſeparate counts; but the jury have 
found the defendants guilty of all, and having given above 


40s. 


, 
7 
* 
2 
2 : 
25 
F 
2 . 
* F 
1 7 
7 89 
Wt 
E 
4 Þ 
6s: 
1 Po 
7: 
—- 
1 
x 274 
1 
5 
4 N 
3 : 


cc 


I! 


THE cus TOMS AND EXCISE. 
405. * the plaintiff is entitled to them and yr 


| coſts. 


In this term the Court declared their opinion in favour of 
the plaintiff, and made the rule abſolute. 

If an officer of the exciſe” pay money into court, in an 
faction duly inſtituted againſt him for ſeizing goods not ex- 


ciſeable, having omitted to tender amends before the bring- 


ing of the action, he ſhall recover only /ingle coſts, although 
the jury afterwards find a verdict for him, on the ground 
that the money paid into court was equivalent to the 1 0 


ſuſtained by the plaintiff. 


[+259] 


Thus where an action of treſpaſs was brought againſt Collins and 


the defendants as officers of the exciſe, for ſeizing a quan- —.— oy 


tity of tea and other goods not exciſeable, of the plaintiff; 83 
the defendants made no tender of amends before the action d. ie" H. 


was brought, but pleaded the general iſſue, and paid 16/, *** 
into court. Mr. Baron PER R YN, who tried the cauſe at the 


3 laſt aſſizes, at Reading, left it to the jury to conſider whe- 


ther this ſum was ſufficient for the damages of the plaintiff, 


* 


and if ſo, they ſhould find a verdict for the AY 


which they accordingly did. 


On taxing coſts, the prothonotary allowed treble coſts to 


me defendants, but did not ſign the alleatur, leaving it to 


the plaintiffs to apply to the Court, if they thought proper 


for a rule on him to review his taxation. A rule was accord- 
ingly granted in the laſt term, to ſhew'cauſe why the tax- 


ation ſhould not be reviewed by one of the prothonotaries, | 


and why the coſts ſhould not be conſidered and . . 


gle, inſtead of treble. 
The Court ſaid, that it . on the true cats 


of the ſtatute 23 Geo. 3. c. 70, that where the exciſe officers + 
were originally in the wrong, (as was admitted here by pay- 


ing +money into court) unleſs they tendered amends in 
time, namely, before action brought, they were not enti- 


tled to treble coſts; and as there was no tender of amends 


in 


[+260] | 


7 


6 $7 


in he eln ca n not ta 0 have mars tha ſin- 


gle coſts. 


ch exciſe had no right ta treble coſts. under this ſtatute, 
* without having tendered amends, yet whether the tender of 
a  amends.could give them that right, was a queſtion not in- 


volved ig the preſent, deciſion, and which it Would be time 
enough to determine when ea a. Rule abfolue, 


without colts. 17773. 10} Fi | 
A, fanilar queſtion was agitated ; in GY in the 
Exchequer, when that court, although, they gave na deci- 
| ſive opinion, intimated pretty firongly their approbation of 
dus gonſtruction put upon the above ſtatute, O 

of Common Pleas, in int v. Aargan. 
ITN The caſe was treſpaſs. againſt an exciſe officer ; the de- 


aer Bfendank pleaded the general iſſue, not guilty, and paid mo- 
neꝝ ing. Seurt, upon the fatute 23 Ces. 3) c. 70. ſ. 33 
and afterwards the plaintiff not procceding to trial in dae 


31 G. 3. 


time, judgment was: given for de anche i in the: Caſt 
of nonſit. 14 70! err Tf 4 


A rule was obtained to _ 1 why 3 


court ſhould not be eee e for: mee. 
inſtead of treble. coſts. 
Againſt the rule it W aue, that the objec of the. 


[4261] +Statvee,. which- was 46; prevent vexatious ations, would 
| be enditely; fruſtrated. if it were nat conſtrued to extend to 


du cab. The plaintiff here proceeded vexatiouſty, in going 

oa after che payment of money into court, and then ſuffering 

judgment to be given againſt him as in the eaſe of un * 
rern df ad bs: 


: ccc 8 
ſtruction of the ſtatute was, that no action, which at it's. 


cbt could be de med vexations,. ſhould be pro- 


ſecuted againſt any ofßeen of the exciſe under the. penalty, 


| e mn, of treble alt. any vexation, 
* _ exiſts 


And they added, that though at all eyents the officers. of Z I 


FT 
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exiſts here, it is the officer's, who, by neglecting to tender 


amends, previous to the commencement of the action, hav- 


ing received notice that it would be brought, compelled 


the plaintiff to ſue. And the caſe of 4 v. Morgan has 


determined the point. 

EvRE, Chief Boran What! is to be Lied als the pay- 
ment of money into court? The defendant, in ſuch caſe, 
would not be permitted to juſtify or controvert the original 
ground of action. Payment of money admits the injury pro 

tanto. The only remaining queſtion, if the plaintiff elect 
to proceed further, concerns the quantum of damages. And 
on that queſtion, I do not ſee why an exeiſe officer ſhould 
be put in a different ſituation from that of any other defen- 
dant, with reſpect to cofts. At preſent the inclination of 
my opinion is in favour of the * of the Court of 
Common Pleas in the caſe cited. 

+HoTHAm, Baron, ſaid, that, if he were to give an opi- 
nion, then it would be in confirmation of the ſame caſe. 
PERRYN and THoMPsON, Barons, of ſame opinion. 


[+262] 


ExrRE, Chief Baron —We-will not make an order upon it, 


CHAp- 


CHAPTER 1V. 


Or COSTS IN PARTICULAR ACTIONS, AND 
| -... PROCEEDINGS. - 


SECT. 1. 
Of a in an Alion of Replevin. 
SECT. U. 
Ws a Writ f Error. 
SECT. III. 
In an Action of Waſte. © 
-SECT..IV... 
In an Action of Debt for not ſetting out Tithes. 
SECT. v. 
In a Suit upon a writ of Scire Facias, 
SECT. VI. 
In Prohibition. 
SECT. VII. 
In Proceedings upon Writs of Mandamus, 
; SECT. VII. 
In a feigned Iſſue. - 


REPLEVIN. 


er. 1. | [+264] 


V Cifts in an Action of Replevin. 


„ inſtitution of the action of Replevin is aſeribed to + i: Ou, 
Glanvil, chief juftice to King Henry the Second, and is 444 
an action given to the party whoſe cattle or goods have been 
taken out of his poſſeſhon by another by way of d:/treſs, to 
controvert the legality of ſuch eaption. Lord Coke de- Co. OS: | 
fines Replevin to be, a redelivering of the pledge or thing * a 
diſtrained to the original poſſeſſor, on ſecurity given by 
him to try the right (1) of taking it, in an action at law, 
and, ſhould that be determined againſt him, to reſtore (2) _ 
it to the diſtrainor. If the plaintiff obtain judgment in an _ Law 
By Diſtr. 
action of replevin, having already got a reſtitution of the; wy Repler 
goods diſtrained, it can only be for the damages ſuſtained 60. 
by occaſion of the unjuſt caption or detention. On the 
other hand, if the defendant prevail, he ſhall, except where 
the diſtreſs was for rent, (2) have judgment pro retorno 
babendo with damages. Where the judgment is given 
upon a verdif, or nonſuit at the trial, whether it may 
be for the plaintiff or defendant, the damages ought to 
be aſcertained by the jury on the trial ; but, in caſe the 
judgment is not founded on a verdict, but on a demurrer 
or nonpros, the damages may be affeſſed by: a jury on a writ 
of inquiry. 
+F ormerly, when the party diſtrained upon 1nd to [+265] 
diſpute the right of the diſtreſs, he had no other proceſs by ©9 1 
the old common law than by a writ of replevin, replegiari 2 + 139. 
Jacias. This writ, which is not returnable, iſſues out of 


Plac. 313. 
Chancery, 


(1) Pledgns de proſequendo are by the common 1 and thoſe de retorne 
babendo by the ſtatute of W-Alminfler the ſecond, | 
(2) As to which vide Stat. 17 Car, 2. c. 7. poſt. 


140. Dor. 
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Chancery, and is a vicontiel writ, in the nature of a 
Law of juſtices, commanding the ſheriff to te- deliver the thing diſ- 
bt and trained to the owner, and afterwards to do juſtice between 


Rept. 59. 


3 Co. 31. the parties with reſpect to the matter in ——— in his 


3 Bl. Com. 
147. own county caurt. 


2 Inſt. 139. The neceſſity of applying to the Court of Chancery for 
the writ of replevin, neceſſarily, rendered that mode of pro- 


| ceeding extremely tedious, and the beaſtes or other goods 


were, in conſequence thereof, long detained from the owner, 


to his great loſs and damage. To make this remedy, there- 


fore, more expeditious, it is provided by the ſtatute of 


57 fi. 3. Aarielerge, that, where the goods of any man are taken 


. 81. 


and unjuſtly detained, the ſheriff, upon pluint to him made, 


(withoutany writ out of Chance ry) may proceed to repſeyy 


the ſame, By force of this ſtatute, the ſheriff may hold plea 
318. | in replevin by plaint to any value, as he might at common 
| Plc. 313. law upon a writ of replevin. And to obviate, entirely, the 
delay whici reſulted from the common law proceeding, the 

ſheriff may, by this act, upon complaint made to him, 
. without writ, command his bailiff, either by parol or pre- 
15 H. 7. cept, to replevy the beaſts or goods diſtrained; and this the 
+ ſheri may do immediately, though out of his county court, 


Bro Tit. for it would be inconvenient and contrary to the ſcope of 


Rep. v1. 
46. "On. the ſlatute, that the owner of theibeaſts, for whole benefit 


— f made, ſhould be deprived of the poſſeſſion of his 
[+266] beafts till the next county court, which is only held from 


391. 
enter the plaint at the next court. 


ven. Another miſchief, which attended the * by writ, 


9H 8. 
= 2. a 14 H. was, that, if the plaintiff had ſuffered hiſelf to be nonſuited, 


5.5. 2 1. the defendant, although he ſhould have had judgment for a 
4 23. 2toft. return, could not have had it irreplevijable, but the plaintiff 


240, 311. 
% las, Might have ſucd out a nzw writ of replevin for the ſame 


of Dilir. diſtreſs, and ſo in 7»finitum, to the intolerable vexation of the 


and P.-pl, | ee | : 
66. 110. defendant, Thus ſtood the law till the ſtatute of WWeſhmin- 
I 3 Ed. I. X | : ler 


C. 3. 


Vide Cem. month to inonth. But, in ſuch caſe, the ſheriff ought to 
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fler 2, which reſtrains the plaintiff from ſuing out any new 
replevin after having been nonſuited, but gives him a judi- 
cial writ, called a writ of ſeczud deliverance. (1) | his writ, 
which muſt recite the former judgment, iſſurs out of the 
original record of the replevin in which the nenfuit was, and 
commands the ſheriff to deliver the fame diſtreſs again to 
the plaintiff, If the plaintiff be nonſuited in the ſecond de- 


liverance, or there be judgment for the deſendant, either by 


diſcontinuance of the plea, or abatement of rhe writ, by the 
abovementioned act, a return irrepleviſable, ſhall be awarded, 
after which there can be no replevin, or writ of ſecond 
deliverance. But notwithſtanding this judgment be for a 


return irrepleviſable, the abſolute property of the beaſts or 


fother goods is not thereby veſted in the. defendant, but they [+267] 


ſtill remain as a pledge in his hands, ſubject to redemption 


by the tenant, upon payment of the rent or duty for which 

they were originally diftrained ; and if the defendant detain 

them after tender of ſuch rent or duty, the plaintiff may 
maintain an action of detinue for ſuch ſubſequent detention. Ing. * 
But, by the common law, when the defendant obtained judg- 341. 
ment in replevin, upon verdie? or demurrer, there was a re- „rb. 14. 


turn irrepleviſable granted, upon which there could be no H 7. « pl. 
14. 2 Ro. 


freſh replevin, nor can there now, in either caſe, be a writ Abr. 434. 
of ſecond deliverance, by virtue of the ſtatute of Meſtimin- 2 laſt. 349. 
ter the ſecond, which extends only to cafes of nonſuit. 

The ftatute 7 H. 8. c. 4. ſ. 2. enacts, „That every Avowant to 


ha ve dama- 


< * avowant, and every other . or perſons that make 1 
| C avowry, caſts, where 


(1) Although a writ ef ſecond deliverance is a ſperſedeas of the writ de 
retor no bab:-de, it has been determined not to be a ſuper/edeos of the writ 
of inquiry of damages upon the ſtatute 17 Car. a. c. 7.; (videpoſt.) 
therefore it ſhould ſecm that the writ of ſecond deliverance is in eſſec 
taken away in the caſe of a diſtreſs for rent ar-ear, where the d:fendant 
proceeds upon that Rature by writ of inquiry of damazes, and does noe 
purſue the common law judgment de retorno babendo. Vide 2 Will. 116. and 
cafes there cited. 1 Vent, hg 
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the — «© avowry, cognizance, or knowledge, or juftify, as bailiff , 


at avowry © to any other perſon or perſons, in any replegiari, or ſecond 


fourd 
| againſt him « deliverance, for any rent, cuſtom, or ſervice, if their 


« avowry, cognizance, or juſtification be found for them, or 


« the plaintiffs in the ſaid actions otherwiſe barred, ſhall re- 
te cover their damages and coſts that they have ſuſtained, as 


the plaintiffs ſhould have done, if they had recovered in 


| <« the ſaid replevins.“ 
Avowantto This ſtatute ſpecifying only avowries or recognizances 


have coſts "9 . R f 
aud dama. for rents, cuſtoms, and ſervices, it's proviſions were further 


bes. where extended by the 21 H. 8. c. 19. ſ. 3.—by which it is en- 
the avowry 
is found for 4 


— the « perſons that make any ſuch avowry, juſtification, or cog- 
nonſuited, ** nizance, as bailiff or ſervant to any perſon or perſons, in 
7+ 208) « fany replegiari, or ſecond deliverance, for rents, cuſtoms, 
« ſervices, or for damage: feaſant, or other rent or rents, upon 
any diſtreſs taken in any lands or tenements, if the ſame 


% avowry, cognizance, or juſtification be found for them, or 


« the plaintiffs in the ſame be nonſuited, or otherwiſe barred, 
4 that then they ſhall recover their damages and coſts againſt | 
« the ſaid plaintiffs as the ſame 1 ſhould have done 


or had, if they had recover 


ide plus: By the 17 Car. 2. c. 7. f. 2. eee 
tiff in re- counties Palatine by 19 Car. 2. c. 5.) it is enacted, « That 


levin be 
an « whenſoever any plaintiff in replevin, upon a diſtreſs for 


before illue & rent, ſhall be nonſuit before iſſue joined, in any ſuit of 


mhere the « replevin by plaint or writ, lawfully returned, removed, or 
for rect, depending in any of the king's courts at Vęſiminſter, that 
— « the defendant making a ſuggeſtion in nature of an avowry 
makinga or cognizance for arrearages of rent, to aſcertain the 


ſuggeſtion , © court of the cauſe of diſtreſs, the court, upon his prayer, | 


in nature 
of an avow- « ſhall award a writ to the ſheriff of the county where the 


1 « diſtreſs was taken, to inquire by the oaths of twelve good 


2 « and lawful men of his baili wick, touching the ſum in 
inquire of « arrear at the time of ſuch diſtreſs taken, and the value of 
the arrears 445 
cf the rcat : the 


acted, © That every avowant, and every other perſon or 


cc 
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« the goods or cattle diftrained: and e notice of ur va 


« fifteen days ſhall be given to the plaintiff or his attorney goods. 
« jn court, of the ſitting of ſuch inquiry; and thereupon the 


« ſheriff ſhall inquire of the truth of the matters contained 
And upon 


ed jn ſuch writ, by the oaths of twelve good and lawful men the return 


« of his county: and upon the return of ſuch inquiſition, N 


« the defendant ſhall have judgment to recover againſt the defendane 
<« plaintiff the arrearages of ſuch rent, in caſe the goods or ee 

« cattle diſtrained ſhall amount unto that value; and in [269] 

« caſe they ſhall not amount to that value, then ſo much as . 4 


« the value of the ſaid goods and cattle ſo diſtrained ſhall rent, if 


« amount unto, together with his full coſts of ſuit, and ſhall . — 


« have execution thereupon by fieri facias or elegit, or other. of chat wa- 


lue, and if 
<« wiſe as the law ſhall require. And in caſe ſuch plaintiff not of that 


« ſhall be nomſuit after cognizance or avowry made, and 1 gu 


« iſſue joined, or if the verdict ſhall be given againſt ſuch _ are 


« plaintiff, then the jurors that are impannelled or returned with full 


ce to inquire of ſuch iſſue, ſhall, at the prayer of the defen- i par 


« dant, inquire concerning the ſum of the arrears, and the be . 
ed after 


« value of the goods or cattle diſtrained, and thereupon the iu leined, 


C ayowant, or he that makes cognizance, ſhall have judg-or il if there 


verdict 
« ment for ſuch arrearages, or ſo much thereof as the goods again 


« or cattle diſtrained amount unto, together with his full kim, the 


| jurors, im- 
« coſts, and ſhall have execution for the ſame as above- pannelled 
= mentioned, ts 5 iſſue? 2 


inquire of the: arrezrs and value of the goods diſtrained, 


| & 
17 Car. 2. e. 7. C. 3. enacts, © That if judgment in any 70 udg- 


< of the courts aforeſaid, be given upon demurrer for the ment be 


« ayowant, or him that maketh cognizance for any rent, 9 
| « the Court ſhall, at the prayer of the defendant, award a for the 


avowant, 2 
« writ to inquire of the value of ſuch diſtreſs; and upon the wrie that 
< return thereof, judgment ſhall be given for the avowant, or ” — oo 
« him that makes cognizance as aforeſaid, for the arrears * — oo 

ue ot tne 


« alledged to be behind in ſuch avowry or cognizance, if the ginreſs, &c. 
" * goods cr r cattle ſo diſtrained ſhall amount to that value; 
te and 


| 
' 
[ 
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c and in caſe they ſhall not amount to that WY then for 
<« ſo much as the ſame goods or cattle amount unto, to- 
te gether with his full colts of ſuit, and ſhall haue like exe- 
« cution as aforeſaid.” 

{4270] By the 11 Geo. 2. c. 19. f. 22, after reciting that dune 
difficultics often ariſe in making avowries or Cognizance up- 
on diſtreſſes for rent, quit- rents, reliefs, heriots, and other 

Defendants ſ=rviges, it is enacted, « That it ſhall and may by lawful to 
in repleyin (c und for all defendants in replevin to avow or to make cog- 
me" « nizance generally, that the plaintiff in replevin, or other 


or 
cognizmnce ( tenant of the lands and tenements whereon ſuch diſtreſs 


1 « was made, enjoyed the ſame under a grant or demiſe, at 


— — « ſuch a certain rent, during the time wherein the rent diſ- 
— trained for incurred, which rent was then, and ſtill re- 
"&. © mains due, or that the place where the diſtreſs was taken 


ed, &c. 
| as parcel of ſuch certain tenements, held of ſuch bonour, 


« Jordſhip, or manor, for which tenements the rent, relief, 
te heriot, or other ſervice diſtrained for, was at the time af 


« ſuch diſtreſs and ſtill remains due; without further ſetting 
« forth the grant, tenure, demiſe, or title of ſuch landlord or 
« landlords, leſſor or leſſors, owner or owners, of ſuch 
« manors; and if the plaintiff or plaintiffs in ſuch action 
« ſhall become nonſui:, diſcontinue his, her, or their action, 
ce or have judgment given againſt him, her, or them, the 
ce defendant or defendants in ſuch | _— ſhall recover 


& double coſts of ſuit.” 
Gin. H. It has, already, been obſerved that a plaintif, 3 in an OO 85 
— = of replevin, might have recovered damages at the common 


law, previous to the ſtatute of Glouceſter, 6 Ed. 1. c. 14 

that being the caſe, it follows, by virtue of that ſtatute, that 
be is now alſo entitled to 6%. in ſuch action, as a conſe- 
433. quence of thoſe damages. But although a defendant in 
226, replevin was, in many caſes, where an avowry or cogni- 
[+271] zance 4was made, and a return prayed, an actor, yet he 
could not recover damages at the common law; therefore, 


notwithſtanding Z 


"PP 


' notwithſtanding judgment might be given in his favour, the 


© REPLEVIN. 


ſtatute of Glouceſter afforded him no right to coſts. How- 
ever, at length, this hardſhip was, in a great meaſure, reme- 
died by the ſtatutes of 7 H. 8. c. 4. and 21 H. 8. c. 19, 


which have, in the caſes therein enumerated, very equita- 


| bly, put defendants and plaintiffs in replevin upon the ſame 
footing, with reſpect to damages and coſts, 


The firſt caſes, which occurred upon theſe ſtatutes, are 


contradictory, but it may be proper to take a curſory view 


of them; though a knowledge of them, as far, at my” a8 
they relate to the right of defendants in replevin to coſts, 
rendered of little importance by the ſtatute of 4 Jac. 1. c. : 


The plaintiff having been nonſuited upon an avowry for an per v. 
amercement in a court-leet, for not doing ſuit, it was reſolv- Gray, B. R. 


ed, that the defendant ſhould not have coſts, by the 21 H. 8. 6 El 


c. 19. And in a ſubſequent caſe, which was replevin 30 ACE 


C 
againſt two, cne of the defendants pleaded not guilty, and — gd pl 


che oder juſtified by reaſon of an amercement in a leet ; to En _— 


the latter pleathere was a demurrer, which was adjudged for © Cant, I de . 
Tt vide 


the avowant, and the iſſue was afterwards tried and found for Jon. 435. 
the defendant, and damages and coſts aſſeſſed for both; upon }, —_— 3 
motion that no judgment ſnould be given for the damages K. 5. 16 


Jac. 1 


and coſts, this not being a caſe within either of the ſtatutes 270. face. 


of H. 8, the Court at firſt doubted much thereof, but after- 529 5. C. 


wards upon conſideration of the 4 Jac. 1. c. 3, they held the $9 le 


avowant ſhould have coſts, but adviſed him to take judg- Rep. 74- 


Vide Cro. 
ment for theſe alone, and to releaſe his damages; and fo it Car. 534. 


Twas adjudged. But in the reports of the caſe of FHaſelep. op 72 


v. Chaplin, it is ſaid that many t recedents were ſhewn out. of 324. Mar. 


the Common Pleas, in which, always fince the ſtatutes 015 i 


H. 8, damages and cſis had been given to the avowant in 36 wg ek 


avowries for amercements in leets, and for heriots, and in Cro. Eliz. 


F a 330. 8. C. 
other caſes not mentioned in theſe ſtatutes. Ow. 14 
Q | == In Vice Co. 
5 | | Eut. 8 72. 


b. 573. as. 


REPLEVIN. 


| Haſelopy, In error upon a judgment in the Common Pleas, in re- 

* - 1 plevin, the error aſſigned was, that, upon an avowry for an 

1 eſtray, the defendant had had a return awarded to him, with 

257. 330. coſts and damages, whereas he was entitled to neither, in 

* this caſe, under the ſtatute of 7 H. 8. or 21 H. 8. ; the Court 

893. contra. at firſt conceived it to be error, but, afterwards many prece- 
dents being ſhewn from the Common Pleas, wherein dama- 
ges and coſts had been given to avowants in caſes not ſpe- 
Cited in the ſtatutes, they inclined to that opinion; how- 
ever the judgment was reverſed for another (1) caule. 

1 Judgment having been given for the defendant upon a 

_ * demurrer to a cognizance for a relief, the queſtion was 

epwar 

B. R. P. whether he ſhould have coſts and damages under the 211. 

2 Lage 7 8. c. 19. PoPHAM, ſaid, that upon a diſtreſs for a heriot 

bas Cro. there is not any queſtion but coſts ſhall be paid. But the 

W. — Court, not being ſatisfied whether or not coſts were allow- 

gh Mar. able in this caſe, adviſed the defendant to take his judgment 
for the relief, the plaintiff offering it in court, and to releaſe 
his damages and coſts ;—which was done accordingly. 

| [+273] +In another caſe, the defendant, in an action of replevin, 

made cognizance for a penalty aſſeſſed for the breach of 


3 B. a bye- lay made at a court leet; and judgment having been 5 
a Ro. f given for the defendant in the Common Pleas, the plaintiff 
497. 532. brought a writ of error, in the Court of King's Bench, and [ 
— _ aſſigned for error, that damages and caſis had been given to f 
434. the defendant, whereas this was not a caſe within either the V 
March, 25. ſtatute of 7 H. 8. or that of the 21 H.8. The queſtion / 
was gone into much at large by the Court; but the judges 
being equally divided in opinion, no judgment was given. os 
BRAMPSTON, Chief Juſtice, and Jones, Fuſtice, argued h; 
that the judgment ought to be reverſed for the cauſe above 
ſtated, but CROKE and BERKELEY, Fuſtices, were of a pl 
| | contrary (v 
iff 
(1) Sed vide Jon. 435. where it is ſaid by Brampton Ch. J. that the fe; 


judgment in Haſelep v. Chaplin, was reverſed becauſe damages and coſts bad : 
keen given, and that this reaſon was entered upon the roll. 
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contrary opinion, holding this to be a caſe within the reaſon 
and equity of the above ſtatutes. 

It hath been determined that a defendant in replevin ſhall 
not have coſts, if he claim property in the thing diſtrained, 
becauſe that is a caſe omitted out of the en of 21 H. 8. 
64 | 

Bur whatever doubts . formerly, or may now be 
entertained concerning the right of a defendant, in an action 


of eplevin, to both damages and coſts, in the caſes above 


noticed, under the 7 H. 8. or 21 H. 8, it ſhould ſeem, at 


this day, that the ſtetutes of 4 Zac. 1. c. 3: and 8 and 9 . 
3. c. II. give him an indiſputable right to ce, wherever 


judgment is given in his favour, upon demurrer, verdict, 


or nonſuit of the plaintiff, be the cauſe, for which the diſtreſs 


Hard. 158. 


was taken, what it may. By the former of theſe ſtatutes, a viꝗe ante, 
defendant, fobtaining judgment upon verdict, or nonſuit, 125. 


is entitled to recover colts, in every ſpecies of action, where- 


in the plaintiff, if he had prevailed, might have recovered 
them. And we have ſeen that, as a plaintiff in replevin 


might recover damages in that action, before the ſtatute of 


| Glouceſter, 6 Ed. 1. c. 1, ſo he may now, by that ſtatute, 


[#274] 


where he ſucceeds, recover coſts. And, by the act of Nil- "= ante, 


iam the Third, coſts are given to a defendant, if judgment 


paſs for him upon any demurrer, either by plaintiff or de- 
fendant; that is, in a kind of action, where the plaintiff 
would have had coſts, on the demurrer being adjudged for 
him. of which ſort is the action of replevin. 

If ſeveral iſſues are joined upon an avowry, ſome of which 
are found for, and the others againſt, the defendant, he ſhall 
have coſts and damages, but the plaintiff ſhall have neither. 

As where to an avowry, in replevin, for 361. rent, the 


(viz. 240.) a collateral agreement and ſatisfaction; the firſt 


Denton v. 
_ plaintiff pleaded as to 12/. payment, and as to the reſidue Parſons, B. 


7 Is 


iſſue was found for the plaintiff, and the ſecond for the de- pn _ 
fendant; * which it was adjudged, that the plaintiff; nh Rep. 


Q2 ſhould ; 5 =_ 
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28 Sed. ſhould recover neither damages nor coſts, but that 1 
Browpl. avowand® ſhould have a return, with both damages and 


173. Semb. 
8. C. contra. coſts ( I. ) 


[t275] thut where, in replevin, the defendants juſtified the 


Winnard v 


Foſter, ©, taking under an attachment from a county court, againſt 


B. T. 3 W. the goods of one D., whoſe property the diſtreſs was, and, 
and M. Ag 2 . 

2 Luw. on iſſue joined on the property being in D., a verdict was 
* — found as to part for the plaintiff, and as to the reſidue for the 
defendants (viz. that the property of part of the goods was 


in the plaintiff, and that of the reſidue in D. the defendant 


in the county court, ) and aſſeſſed damages and coſts for both 


parties; it was adjudged that the plaintiff ſhould have both 
coſts and damages, but the defendants only co/ts (2.) 


A defendant in replevin is not entitled to coſts, where 


there is judgment upon the plaintiff's confelſien « of the plea 


of priſal en auter lieu. 
Smith v. Thus, in replevin, for taking cattle at a "ow called A., 


Walker and the defendants pleaded that they took them at a place called 


another, 


1 wa T. B. abjque hoc that they took them at A. and for a return 


2 2 Ld. \ avowed, &c. The plea being confeſſed by the plaintiff, the 


1. 75 ag avowant had judgment that the writ ſhould abate, and for a 


— return, and, thereuron, moved to have coſts ; but the me- 
tion was rejected : and by the Court—the reaſon why the 
defendants, in this caſe, cannot have coſts, is, becauſe the 

plaintiff 


the behalf of the plaintiff, that he might have judgment for his coſts aad 
ſor they would not dire him. But the judgment actually entered upon 
the record, ccrrcſponds with the report in Croke, vide a tranſcript of it 
in 2 Lutw- 1195. | 

where part is fl und upon verdict, or adjudged on demurrer, for the plain- 


to have received judgment for beth damages and coſts, in others for coſts 
only, and in others for neither one, nor the other, Vide 2 Lutw. 1197. 


' (1) According to Rolle report of Dent:n v. Parſons, upon motion on 


damages, Deteridge, J. told the counſel to take his judgment at his peril, 


(2) Mr. Serj. Lutcoi be cites many precedents of judgments in replevir, 


tiff, aud part for the de ſendant; in ſome. of theſe the defendants appear 8 
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plaintiff is not barred from having another replevin, and 
driven to his writ of ſecond deliverance; but notwithſtanding 
+this confeflion and the abatement of this writ, he may have ( +270] 
a new replevin. But if iſſue had been joined upon the 


Z place of the taking, and found for the defendants, __ would 


have had coſts, 

It has been adjudged, that an executor, making an avow- Farnell v. 
ry, under the 32 H. 8. c. 37, is entitled to coſts by force A 
of the ſtatutes of 7 H. 8. and 21 H. 8; for though the 22 Jac. 
32 H. 8. c. 37. makes no mention of coſts, and is ſubſe- 9 2 
quent in point of time to both the other ſtatutes giving coſts 1 na 
to avowants, yet it enables the executors and adminiſtrators 
of the tenants therein ſpecified, to diſtrain and avow as their 
teſtators or inteſtates might have done, and ny ſhall have 
the ſame advantages. | 
A plaintiff or avowant in an action of reploviis if the 1 
avowry be for damage; ſeaſant or rent, is entitled to damages Pract. Reg. 
and coſts, where judgment is given in his favour, upon . 

ſpecial, as well as upon a general verdict. | 

If a plaintiff in replevin ou an avowry for a ſeizure for a Lloyd v. 
heriot-cu/tom, be nonſuited, the avowant is not entitled to 4 + Wake 9 

double coſts under the 11 Ges. 2. c. 19; becauſe the avowry 29 . 

not being for a diſtreſs, the caſe is not within the ſtatute, 8. 128 _ 
In replevin both plaintiff and defendant are actors, and, Barnes, 148. 

therefore, either of them may carry down the cauſe to >. pr Hi 

trial, and if the defendant give notice, and do not proceed | R. T 

to trial, the Court will give coſts againſt him. And, for r Kl. TE 


the ſame reaſon, a defendant, in an action of replevin, can- 5. C. B. N. 


P. 6. 8 P. 
not have judgment as in caſe of a nonſuit for not going [ +277] 
to trial, according to the practice of the court. . 2 v. 

. i 30 G. 3. 1 601. Contra, mY v. Scott, C. B. P. 26 G. 2. i 

Parnes, 317 

SECT 


ERROR, 


SECT. 1I, 


Of Cafts in a Writ of Error. 


Salk. geg. A writ of error is grantable ex debito juſtitiæ, in all caſes, 
© Co.Litt, Except treaſon and felony; it iſſues out of Chancery, and 
288. b. lies where a man is grieved by any error in the foundation, 
11 Co. 38. proceeding, judgment, or execution ofa ſuit. But without 
4. a judgment, or an award in nature of a judgment, no writ 

of error lies, for the words of the writ are ſi judicium redi- 


v9 xt tum fit. And ſuch judgment muſt have been given by a 


ubi ſupra. court of record, for no writ of error lies for the rectifying of 


* the errors or miſtakes in the proceedings of a baſe court, 
484. not, of record, but only a writ of falſe judgment. 

2 Bac. Abr, The writ, of which we are now ſpeaking, is in the nature 
187. 2 Inſt. of a commiſſion to judges of a ſuperior court, by which they 


enk. 
out 25. are authorized to examine the record, upon which a judg- 


ment was given in an inferior court; and, on ſuch examina- 


tion, to affirm, or reverſe the ſame, according to law. How- 


ever, a writ of error may be brought in the ſame court, in 
5. E. 30, Which the judgment was given, when the error affigned is 
1 Ro. Abr. not for any fault in the judgment of the Court, but for ſome 


on — defect in the execution of the proceſs; for miſpriſion 
TS of the clerk ; or for default in adjudging execution. This 
and the writ alſo lies in the ſame court, wherein the proceedings 
— originally were, upon errors in matters of fact; for error in 
[4278] fact is not the error of the judges, and, therefore, reverſing 
3 Bl. Com. it is not impeaching their own judgment, But for error in 
407. the proceedings of a court of record in point of /aw, the writ 
muſt be brought in a ſuperior court; and ſuch writ of error 

only lies upon matter of law ariſing upon the face of the 
proceedings, ſo that no evidence is required to ſubſtantiate 

or 


ccc 


1. — 8 1 Mat... 8 


it 


te 


error. 


ERROR. 


or ſupport it. As for error in the determination of facts, 
the mode of obtaining redreſs in ſuch caſe, is not by writ of 
error, but by an attaint of the jury, or appealing to the 
juſtice of the court to grant a new trial, in order to cor- 
rect the miſtakes of the former verdict. 
All perſons againſt whom a judgment is given, ought, ifo Carth. 7. 


living, regularly to join in a writ of error thereon, for, 3 _— 134 


though ſome of. them may not be intereſted in the reverſal, ap 71. 


o. 1403. 


they muſt all join for conformity. But if any of them re- 1 Ro. Abs. 


fuſe, he or they may be ſummoned and ſevered. And error Big. _ 
ought to be brought againſt all the parties, to the recovery. * ＋. 
But it lies not againſt any one, but him who y was party, Or Garth nds, 
Yel 
privy to the firſt judgment. Lg . 
B. R. H. 136. Com. Dig. Tit. Pleader, (3B. ro.) 1 Ro. Abr. 749. 


A obs of error lies from almoſt all inferior courts of 26. . 


record in England into the King's Bench; but it has been 1 Leo. 55. 


holden, that a writ of error does not lie in the Common e 2 * 


Pleas, from any inferior court of record. It alſo lies from = Ay 5 [＋˖Ä1ꝛ 
the Common Pleas at Veſiminſter, to the King's Bench; 745. pl. 15. 
whence the cauſe is then removeable to the Houſe of Lords. FN. B. = 

On proceedings in the King's Bench, where the action was "_ ch. 


commenced by bill, a writ of error lies into the Court of 


| Exchequer- chamber, holden before the judges of the [ 12791 | 


Common Pleas and barons of the Exchequer ; and from 
thence it lies to the Houſe of Peers ; but where the pro- 
ceedings in the King's Bench begin by original writ, error 
lies thereon immediately, without any intermediate ſtage of 
appeal, to the Houſe of Lords. From ,proceedings on the 
law-ſide of the Exchequer, it lies into the Court of 
Exchequer-chamber, holden before the lord chancellor, 


lord treaſurer, and judges of the Court of King's Bench, 


and Common Pleas; and.thence to the Houſe of Peers. 75 

At common law, there were no coſts in a writ of oro. Eliz, 
388. Raym. * 
8 


The 


: ERROR. 


The 19H. The 3 H. 7. c. 10. is the firſt ſtatute, which mentions 


„C. 20. . 3 RJ 
Lentrms Cofts in error, and after reciting that the plaintiff or de- 


8 * mandant, who hath judgment to recover, is oftentimes de- 
 thatit ail layed of execution, for that the defendant or tenant, againſt 
8 whom judgment is given, or other who is bound by the ſaid 
be duly put judgment, ſueth a writ of error to annul and freverſe the 
in executi- , ; 

ſame, to the intent only to delay execution thereof, enats— 
& That if any ſuch defendant or tenant, defendants or ten- 


on. 
If the jucg.ants, or any other who {hall be bound by the ſaid judg- 


ment be af © ment, ſuc, aſore execution had, any writ of error to re- 


firmed on | 
writ of er- © verſe any ſuch judgment, in delaying of execution; that 


ee 4 ne then, if tae ſaid judgment be affirmed in the ſaid writ of | 


writ be 


— * ©« error, or the ſaid writ of error be diſcontinued in the de- 
ucd, o : . . 
the party * fault of the party, or any perſon who ſueth a writ of error, 


— Patt te be nonſuĩted in the ſame, the ſaid perſon or perſons againſt 


the deſea= © hom the ſaid writ of error is ſued, ſhall recover his coſts 


dant in er- F 4 
rer to have © and damage, for his delay and wrongful vexation in the 


cofls. ce +{ame, by diſcretion of the juſtice afore whom the ſaid 


[+280] 


« writof error is ſued.“ 1 

ar. 7 4. £3 10 s, * Thatifany per- 
The deen. 13 Car. 2. ſtat. 2. c. 2 f. 10. enacts, h ＋ 
dant to ©« ſyn or perſons ſhall ſue or proſecute any writ or writs of 


— « error, for reverſal of any judgment whatſoever, given after 


celzy of his dc à verdict, in any of the courts of record at VMeſiminſter 


execut:on L 3 | 
by writ of © cr in the counties palatine of Che/ter, Lancaſter, or Dur- 


Gn... «© hom, of in any court of great ſeſſtons in Males, and the 


& ſaid judgment ſhall afterwards be affirmed, then every ſuch 


« perfon or perſons, ſhall pay unto the defendant or defen- 
« ants in.the ſaid writ or writs of error, his or their double 


« coſts, to be aſſeſſed by the court where ſuch writ of 


« crror ſhall be depending, for the delaying of ſuch exe- 


©« cution.“ 


Noe toe - 13 Car. 2. ſt. 2, c. 2. f. 11. © Provided nevertheleſs, 


tend to FO- « that this act ſhall not extend to any action popular, nor 


1 ular a Ai- 


d, Kc. action upon any peral law or ſtatute (except debt for not 


« ſetting 


* 


. coſts, only where the writ is ſued by the defendants below, ton v. 


ERROR. 


* ſetting out tithes), nor to any indictment, preſentment, 


© inquilition, information, or appeal.“ 


By 4 Aere, c. 16. ſ. 25. for the preventing great vexati- On ds 


on from ſuing out defective writs of error, it is enacted, jm "1 
1 bs 


« That upon the quaſhing of any writ of error for variance fendants - 
« from the original record, or other defect, the defendants, . oY 


« jn ſuch error, ſhall recover againſt the plaintiff or plain- as upon 


2 ; « affirmance 
« tiffs, iſſuing out ſuch writ, his co#s, as he ſhould have e judg- 


& had if the judgment 11 been affirmed, and to be recover- ment. 


e ed in the ſame manner.“ 


The foregoing ſtatutes entitle defendants in error to 17880] 
Vide W- 


but contain no proviſion with regard to the coſts of a writ ts 


of error brought by the p/a:n1if} in the original action upon 421. Et 


a judgment for the defendant. To ſupply this defect, the 1 3 


ſtatute 8 and 9 W. 3. c. 11. ſ. 2. enacts . That if, at any 


« time after judgment given for the defendant, in any action, Pefendants 
in error to 


ce plaint, or ſuit, the plaintiff or damandant ſhall ſue any have coſts 
ce writ or writs of error to annui the ſaid judgment, and the nt a BF 


« ſaid judgment ſhall be afterwards affirmed to be good, or error, des 
« the ſaid writ of error ſhall be diſcontinued, or the plaintiff lainelff in 


| & ſhall be nonſuited therein, the defendant or tenant in every. the be 


« ſuch . writ of error, ſhall have judgment to recover his 
« colts, againſt every ſuch plaintiff or demandant, and have 
« execution for the fame by capias ad fang fieri 


« facras, or elegit.“ 


It was, formerly, doubted, whther the 4 iS 3: 0636S e 


extends to give coſts upon a writ of error created by a ſub- Erring'on, 
ſequent ſtatute ; as upon a writ of error in the Exchequer- 


Cro. Eliz. 
587. Vide 
chamber, which is by virtue of the 27 Alix. c. 8. But it is Gilb H C. 


now clear that the 3 H. 7. does extend to the court of error 1 


from the King's Bench in the Exchequer- chamber. 


If a wiit of error be brought after execution, though the r 2 


1 j udgrner. it be affr.nc J We vets :ndant in error is not entitled Turnock, 


3 Jac. 
© 636. 8. P. 


ERROR. 
6 Keb. 397. to coſts under the 3 H. 7, becauſe that act operates to give 


G73. 882. | 
Acc. 2 8tr. Coſts only where the execution is delayed by the writ of error. 


3 So there can be no coſts upon the affirmance of a judg- 
“72823 ment fin ejectment, where execution was executed as to 
Berkley, the damages and ceſts, previous to the bringing of the writ 


Vent. 88. of error, though not as to the term. 
The Earl And if execution be executed only in part, coſts ſhall be 


el Pem- proportionably diminiſhed. As where the judgment in a | 


broke v. 7 , , 
Boſtock, B. quare impedit was affirmed upon a writ of error, the Court, 


| „ although the value was found in the verdict to be 1000. per 

Car. 173. annum. would give no more than 60. damages, and 20/. 

coſts, becauſe the defendant in error had obtained a writ to 

the biſhop, in conſequence of which his clerk nad been ad- 

mitted, and continued in poſſeſſion for upwards of half a 
year, until removed by writ of reſtitution. | 

The words of the ſtatute of 3 H. 7. c. 10. do not reſtrict 

the right of a defendant in error to coſts, to any particular 

actions, but are general, that where a writ of error is 

« brought before execution, and in delay of execution, the 

« defendant in error ſhall have coſts and damages, if the 

judgment be affirmed, the writ of error diſcontinued, or 

« the plaintiff nonſuited.” Hence it has been doubted, 

whether ihe legiſlature intended to give cofts in a writ of 

error, in in every ſpecies of action, upon aſſirmance of the 

judgment, &c. in caſe the writ of error was brought prior to 

the execution, and in obſtruction thereof. — or only upon 

writs of error, where coſts were recoverable in the original 

action. This queſtion has been frequently agitated, and va- 

riouſly determined; but it ſhould ſeem now to be eſtabliſhed, 

by the greater weight of authorities, that coſt are recoverable 

in every writ of error where the judgment is affirmed, 

[+283] although t none were recoverable in the original action. This 

propoſition is ſupported by both the more ancient and 

modern deciſions ;—which I ſhall proceed to conſider. 
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writ 


before execution ſued, But it is in the diſcretion of the 
Court what coſts ſhall be allowed; though they cannot [#294] | 


plaintiff. in the writ of error ſhould pay coſts. 


vas reſolved that, as the words of the 3 H. 7. c. 10. are ge- and 41 
neral, and do not mention any particular action, the defen- Eliz. 616. 


: t | = 
ERROR, = 


A writ of error being brought upon a Jadgmatit"i in an gp. of 
action of guar impedit, and the judgment affirmed, the Saliſb 


Court, upon a ſuggeſtion that no execution had been exe- — » 6. 
cuted in the firſt action, aſſeſſed damages and ces for the 76. b. pi. 
defendant in error, the plaintiff below, purſuant to the — ri. 

3 H. 7. c. 10.; and this, notwithſtanding, coſts are not re- C. P. 275. 
coverable in a quare impedit. 


The laſt caſe was expreſsly recognized in a ſubſequent An 00, M. 


Hanlon v. 


deciſion, where, upon the affirmance of a judgment in a * Cro. 


 quare impedit, the defendant in error was allowed both da- Car. 145. 


mages and ces. And a ſimilar adjudication was made in Cro Car. 
the caſe of the Earl of Pembroke v. Beftock. . 2 5 


In another caſe, where the judgment, in an action of Penrud- 


quod permittat proflernere, had been affirmed in error, the _=— ag 
queſtion was, whether the defendant, in this writ of error, R. 8 41 


was entitled to coſts under the 3 H. 7. Firſt, becauſe no Fl. ro. 


Eliz. 659, 
coſts were recoverable in the original action; — ſecondly, for 7 


that there was not any execution to be had, but only an 
abatement of the nuiſance; and, thirdly, becauſe it appeared, 
that the writ was not ſued for delay, but upon a doubtful 
matter, which had been oftentimes argued before the Court. 


But notwithſtanding theſe reaſons, it was reſolved, that coſts 


are allowable in every caſe where a writ of error is brought 


deny them altogether, Wherefore it was adjudged that the 


So where ajudgment in the Common Pleas in a formeden 88 


was affirmed upon error brought in the King's Bench, it 225 
4⁰ 


Elz. Cro. 


dant in error ſhould have coſts for the delay of execution, 
although, in the firſt action no coſts were recoverable. 

And this conſtruction of the ſtatute of 3 H. y. is con- Ferguſon v 
firmed by a modern determination. The caſe was error 2 


upon 11 G. 2. 


M. 5 Car. 1. 


: - 
- 
. £ 2 a 
. b 1 — re — —— — 
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55 ERROR. 


3 upon a judgment given for the plaintiff in C. B. in a gui 


tam action, upon the ſtatute of Uſury, 12 Aune, c. 16. 


10 4. 
| And the judgment being afirmed, a motion was made, on 


the behalf of the defendant in error, for coſts under 3 H. 7. 
Againſt the motion it was urged, that, as the plaintiff would 


not have recovered either damages or coſts in the original 
action, but only the treble value, he was not entitled to any 
coſts upon the writ cf error. 

There being a contrariety in the books as to the preſent 
queſtion, the Court took time to adviſe. And the laſt day 
of term Lee, Chief Fuſtice, ſaid, notwithſtanding the caſ. s 
which had been cited again coſts, the Court were unani- 
mouſly of opinion, that the defendant in error ought to 
have his coſts. And this by the expreſs words of 3 H. 7, 
which are not © in delay of execution for damages,” —but 
« in delay of execution,” generally. And it was tte 

[+285] ſtronger by freaſon of the 8 and 9 V. 3. c. 11. which gives 


coſts to a defendant, where judgment is given for him, and 


affi rmed 1a error. 

But the doctrine laid down in the foregoing deciſi ions, 
ſtands contradicted by two caſes, in which it was holden, 
that no coſts are recoverable in a writ of error, where none 
were recoverable in the firſt action. 

emich v. Thus, a judgment in an action of formedon, in 3 


8 : = given for the demandant in the Common Pleas, being at- 


Car. Crx firmed on error brought in the King's Bench, it was re- 
Car. 125. | 
* ſolved, that, foraſnuch as there were no coſts or damages 


recovered or allowed in the firſt action, there could be 10 
delay of execution by the writ of error, except as to the 


land; and, therefore, the defendant was not entitled to 


colts by the 3 H. 7. c. 10. a 
Wione n So where a writ of error was brought to reverſe a com- 
Llicyd, B. 
R. 16 Cr. mon recovery ſuff-red in a court of g:eat ſeſſions ia Wales, 
0 45 E and, judgment being afiirmed, the defendant in error moved 
Raym 134. for colts according to the 3 H. 7. On the authority of 


I Neu. 8. 9. 
914. | | | the 


tio. 


wr 


ERROR. 


the caſe of Smith v. Smith, ſupra, the Court rejefied the 
motion, becauſe there was neither coſts nor damages in the 
original action. But the reaſon aſſigned for tae judgment, 
in the report in Raymond, is, that as no real execution 
was had in a common recovery, the writ of error could 
not be ſaid to be in delay of execution. And in Keble it is 
ſaid, the Court agreed, that where execution is delayed by a 
writ of error, coſts are due, though no coſts i in the original 


action. 
However, neither of theſe * can, perhaps, at this. [+286] 
day, be conſidered as any authority, ſince they were both 
decided prior in point of time to the reſolution ia F. erguſon 
v. Rawlinſon. | 


If an executor bring a writ of error upon a judgment Legee 4 
Iichar d- 


againſt his teſtator, the defendant below, and the Judgment B. R. NI. 


be affirmed, he ſhall not pay cofts; becauſe an executor is MID wa 
od. 77. 


not within the ſtatute for payment of colts eccaſione dila- 8s C. i Vent. 


tionis. 166. 


So an executor ſhall not pay colts, where he bell waa. 0 
writ of error upon 2 judgment againſt himſelf in an 508 Till, B. R. 
*M. 5 W. 
where he ſued (1) as executor, although the n may & M. 
| 4 Mol. 244. 
| | 281. Comb. 
228. 3 Lev. 375. Skin. 4co. 


And in Saſtern v. Lynne (2) it was laid down, gene- B. R. P. 10 
rally, that an executor is not liable by la: ſts upon H.; 

y, | utor is not liable by law to pay coſts upon H. 367.8 C. 
the affirmance of a judgment upon a writ of error. 1 Str. 1072. 


(i) In the report of Gale v. Ti in Comb. it is ſtated that the writ of er- 
ror was brought by the plaintif in the ad ion below, who ſued as admini- 
flrator ( or executor ;) hut according to Curt hero, 77 J bronght the action in 
C. B. againſt Gale, as adminiſtrator of T. S; ſo that this book makes the 
writ of error to be brought by the de/endaxr in the original action. This 
point is not elearly aſcertained by the reports of the ſame caſe, in Skinner, 
Levintz, and Modern, though the general bearing of the ſe bcoks ſecms to 
be in favour of Carthewv's repreſentation of the matter. If that ſhould be 

- 


ERROR. 


(+287] +Rut if judgment be given below, NY an executor, 


de bonis propriis, and that judgment be affirmed in er, 


he ſhall pay coſts. 


Cafwellv. Therefore, where an executor brought a writ of error on 
Norman, B. 2 
R. P. 7 G. a judgment, charging him with a deva/tavit, and the judg- 


1 z. mem was affirmed, the Court ordered the maſter to tax the 


450. coſts of the defendant in error. And Lord Har DwickE 


S. 3 H. . « on 5 * " 
B. 705 n. ſaid, there was no diſtinction between executors and other 


(a) 2 Str. perſons, when defendants, as to coſts in original actions; 


18 though were an executor was plaintiff, he was diſtinguiſhed 


out of the ſtatutes. Here, in the firſt judgment, he is to pay 
damages out of his own eſtate, then why ſhall he not on a 
writ of error? 

Andin a very recent caſe, in the 86 it 
was determined, that executors and adminiſtrators are liable 
to coſts upon a writ of error, where they would be liable to 
coſts in the original action. 


Williams Judgment de bonis teſtatoris having been given in n the 
Ort of King's ”ench againſt the plaintiffs in error, on a 


ther, execu- 


tors, v. Ri- verdict in an action of a//umpfit againſt them as executors, 


ley. 


_— f. chequer-chamber, the clerk of the errors allowed colts to 


Bl. $66, the defendant in error. 


In conſequence of this, Wiſſon moved for a rule to ſhew 


cauſe why the coſts ſhould not be diſallowed, on the ground 


that where executors and adininiftrators were plaintiffs in 


error 


the true one, the caſe is overruled by Williams v. Riley; on the other 

hand, ſhould Comberbach's ſtatement be accurate, it falls, preciſely, within 
the diſtinRion laid down at the bar, and conficmed by the Court, in the 
laſt mentioned caſe. 


(2) According to Strange, 1702. the writ of error, in Saltern v. Wynne, 


was brought by the executor upon a judgment againſt bis teſtator upon a 
bond; but in Caf. temp. Hardw. the executor himſclf is ſtated to have been 
the defendant in the original action. 


Io Cam, and that judgment affirmed (wichour argument), in the Ex- 


- 
£3 
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ERROR, 


terror, eſpecially on a "PHI 4 Bonis "_ they T4 2881 
were not liable to coſts. 
Lx BTAxc, Serjeant, oppoſed the motion in the firſt in- 
ſtance, contending that where executors and adminiſtrators 
were liable to coſts in the original action, they were alſo 
liable if error were brought on the judgment ; that, as they 
were defendants in the original action, in the preſent in- 
ſtance, they were liable to coſts in that action, and that lia- 
bility continued in error. The judgment here, as to the 


d coſts is, de bonis teſtatoris, et ſi non, de bonis propriis; wich 
y reſpect to coſts, therefore, the executors ſtand in the ſame 
a ſituation as any other perſon. 


The Court took time to adviſe, and on a ſubſequent day 
Lord LovGHBoROUGH declared the unanimous opinion of 
the Court, that the diſtinction taken in the argument by Le 
Blanc was well founded, and conformable to a caſe on the 
ſame ſubject, which the Court of Exchequer-chamber de- 
| cided about three years ago; and, therefore, the clerk of 
the errors had done right in allowing coſts in the preſent it in- 1 
ſtance. Rule refuſed. | -- 
Where the plaintiff in error is barred, the 4 in 12 Mod.89. 
„ | II. ill Prat, | 
error, it is ſaid, ſhall not recover coſts. As where the de- Reg. 475. 
fendant in error pleads a releaſe of errors, which is found * 
for him, he cannot have coſts, becauſe the judgment below 
is not to be affirmed, but the judgment is, that the plain- 
tiff be barred of his writ of error, and therefore this is 
N neither non- ſuit, diſcontinuance, nor judgment affirmed, as 
the 3 H. 7. trequires.— But in on 's Ent. 332. where [+289] 


1. the defendant in error pleaded a releaſe of errors, which 
wy releaſe was confeſſed by the plaintiff in error, the entry 
is, that the judgment below be affirmed, and coſts are 
« awarded to the defendant in error for delay of execution. 
A It ſhould ſeem that coſts are recoverable upon a writ of 1 | 
en error, although the affirmance of the judgment be not upon | 


the merits, but * the conſent of the plaintiff i in error. 
Thus, 


ERROR. 
Thornby 


e Thue, judgment having been given for the defendants, on 
wood, B. R. a ſpecial verdict in an action of ejectment, in the Court of 
1 3 Common Pleas, a writ of error was brought thereon in the 
King's Bench; and two of the judges, of the latter court, 
being of opinion that the judgment below were erroneous, 


and ought to be reverſed, and the other two being of a2 


contrary opinion, no rule could be made. But in order to 
accelerate the diſcuſſion of the queſtion in the Houſe of 
Lords, where the parties were anxious that it ſhould be de- 
termined, the Court, at the requett of the plaintiff's coun- 
, affirmed the judgment below; and in the rule for the 
judgment, the diviſion among the judges was recited, 
and the conſent of the party declared to be the ſole rea- 
ſon of the affirmance. Whereupon a motion was made 
on the behalf cf the plaintiff in error, that, as this was 
not an armance upon the merits, the Court would give 
ſome directions as to the coſts ; but they refuſed to inter- 
fere, ſayinz, that it mult take the common courſe of an 
affirraance. (1) | 


[+290] Error in fack was tried, and a verdict was found for the 


qa 1 defendant in error, and coſts were ordered to be taxed by 
—D 77” 


the 3 H. 7. c. 10. 


B. R H. 


1 . ſidered as 2 plaintiff, yet in Gan v. Bowles it was adjudged, 


* * that an avowant is not a plaintiff within the meaning of the 
Mo1. 7. 3 H. 7. c. 10. fo as to be entitled to coſts, under that ſta- 


C ; . 3 , 8 
r +79: tute, upon the affirmance of a judgment in his favour, 


8 and g W. on a writ of error brought by the plaintiff in the original 


Go & 
* action. 


| 3 defendant 


(1) But the defendants ia error were aſraid to take the coſts, whercfore 
the Sing of aſfirmance was entered vp in the common form, tut 
without coſls 


Althouzh a defendant in 1 replevin i is, in ſome cafes, con- 


ERROR. 
A defendant in error is entitled to colts, where the writ | 
of error is quaſhed, although no coſts were recovered in 
the original action. | 


t, As where the defendant in a prohibition had obtained Archbiſhop 
S, judgment in Ireland, which was affirmed in B. N. th there, — — 
24 and brought over hither by a defective writ of error, which Dublin, B. 
o ll was quaſhed, the queſtion was, whether the defendant in N. 88 
of ll error ſhould have coſts, there being none given in the! str. 264. 


courts below, either on the principal judgment, or on the 
affirmance ? 
For the plaintiff in error, it was ſaid, the conſtruction of 
the 3 H. 7. c. 10. had been, that, where there were no coſts. 
in the original action, there ſhould be none in the writ of = 
error; and the 4 and 5 Anne, c. 16. extends only to caſes 
where the defendant in error would have had coſts on af- 
firmance. And in Harriſon v. the Archbiſhop of Dublin, 
10 Anne, in prohibition, there was judgment for the defen- | | 
dant in C. B. in Treland, that Judgment affirmed in the 5 
King's Bench there, and alſo in this eourt, and afterwards | 
in the + Houſe of Lords, and no coſts ventured to be taken, [+291] | 
though able counſel had conſidered the caſe. 
On the other hand, it was argued, that though no coſts 
had been given below in this caſe, yet there might have 
been coſts on 8 and 9g V. 3. c. 11. (which it was ſhewn 
was enacted in Ireland) and, therefore, the negle& of tak- 
ing em in one court, ought not to prejudice the party in 
another. And in Hyde v. Hallagan, which was replevin 
in C. B. in Jreland, judgment for the avowant, and af- 
firmed in B. R. and brought over hither ; and becauſe the 
firſt writ of error from C. B. to B. R. was defective, this 
court reverſed the affirmance, and gave ſuch judgment as 
B. R. below ought to have done, viz. to quaſh the writ 
of error, and, after ſeyeral motions, coſts were ordered to 
be taxed. 


ore 
ut 


= : PRArr, 


ERROR, 7 
PRATT, Chief Fuſtice.—The authorities on 3 H. 7. be- 4 


ing both ways, I think myſelf at liberty to go into thoſe 1 if 
which ſeem to me to be grounded on the beſt reaſon, and [ vo 
thoſe are ſuch as give coſts; for indeed the others, which no 
are built upon the words delay of execution, ſtand upon 2 th 
very ſlender foundation. Suppoſe there were no coſts in da 
the original ſuit, yet is there not a manifeſt delay to te | 
party? For after a long race, when he reaches a conſulta- 1 of 
tion, he is but in the ſame condition, as to the forwardneſs [ fe 
of his ſuit in the inferior court, as when he firſt ſet out to the 
defend himſelf againſt the prohibition. "The defendant wa 
might have had coſts below, and I think he is entitled to Y no! 


them here. And by ForTescue, F.—The ſtatute has ine 


the word vexation, as well as delay of execution; and will err 

any body ſay, here is not a manifeſt vexation to the party, it 

[+292] to be travelled thus far from one court +to the other, and nan 
to have the merits of his cauſe ſo long ſuſpended from being 1 not 
determined in the inferior court? = of 

Curia adviſare vult, and afterwards in 75 rinity | Ts, IM ror 

6 Geo. 1. the Chief Juſtice, (PRATT) delivered the opinion the 

1 of the Court, that coſts ſnould be paid. I aga 
| Comperand If one of two defendants, againſt whom judgment has of | 
* 2 G. been given in the Common Pleas, bring error alone in the 1 on 
gene. King's Bench upon this judgment, and the writ of error H | 
E. 1 Str. be quaſhed, on motion, becauſe both the defendants. below cite 

— Co. did not join in it, the defendant in-error ſhall not only have mac 
Baue; v. the coſts of the motion for quaſhing the writ of error, pea 
R. 7.8 G. but coſts in the ſame manner, as if the judgment had been feat 
* =, K H, affirmed, and this by the expreſs words of the 4 and 5 Hun. B 
c. 16. . 25. | be « 
— It is clear that a plaintiff in error is liable to coſts, where act 
= R. P. 2 the writ of error is quaſhed through his own laches. As mak 
2. 2 Str. 1 


834. where a writ of error was quaſhed, becauſe returnable be- 
fore judgment given; it appearing to be the fault of the | 
plaintiff in error in uſing the writ, after he knew it was 

fpun | 


the writ of error to be quaſhed. And now the queſtion [+293] 


on either ſide. 


ERROR. 


ſpun out, by his own motion in arreſt of judgment. But 
if the cauſe of quaſhing a writ of error originate in the 
voluntary act of the defendant in error, the plaintiff is 
not ſubject to the payment of colts ; ; but on the contrary, 
the Court will, probably, in ſuch . caſe, compel the defen- 
dant in error to pay coſts to the plaintiff, 

Thus, where a writ of error was teſted in Hilary Term, Gould 72 
of which the judgment was; the plaintiff below entered B R M. 
+continuances upon it till Trinity Term, which occaſioned gf. _- 
was as to the coſts :—And all the Court agreed, that this 
not being a fault in the writ of error at the time of bring- 
ing it, but being occaſioned by the at of the defendant in 
error, which the plaintiff could neither foreſze nor prevent, 
it was not a caſe within the 4 Ann. c. 16. Upon which 
another queſtion aroſe, whether the plaintif in error ſhould 
not have his coſts in this caſe, being defeated of the benefit 
of his writ of error by the artifice of the defendant in er- 
ror ? But the Court being divided on this latter queſtion, 
the Chief Fuftice, (PRATT) and Eyre, Juſtice, being 
againſt giving coſts, and Powys and FokTEscuk, Fuſtices, 
of the contrary opinion, the writ was quaſhed without coſts 


However in the caſe of Rejindax V. Randolhb, above 2 Str. 834. 
Cited, the Court are ſtated to have ſaid, they would have 
made the defendant in error pay the coſts, if it had ap- 
peared, that he had entered continyances on purpoſe to de- 
feat the writ of error, 
But notwithſtanding the quaſhing of a writ of error may 
be occaſioned by the act of the defendant in error, if ſuch 
act do not appear to be reprehenſible, the Court will not 
make him pay the coſts in error, | 
Therefore, where it appeared, upon a rule to new cauſe Fa 
why the coſts of a writ of error ſhould not be paid by the Robins, . 
POR: in the original action, that he had obtained a ver- 3. Say. on 
| R 2 di Q, Colts, 207. 


ERROR. 
dict, and taxed coſts ; that judgment was ſigned, but not ly, the 
[#294] entered +upon the roll ; and that he had, after fuing out of 4 the 
the writ of error (apprehending that it was brought on ac- 4 for 
count of an exceſs of damages,) entered a remittitur as to of 
part of the damages, the Court held that the plaintiff had que 
a right to enter a remittitur as to part of the damages, at W fig! 
any time before judgment was entered upon the roll; and, in 
conſequently, the bringing of the writ of error was 1 = dc; 
ture, Rule difcharged. = 
If the judgment in the original ds reverſed in er- of 
| Tor, no cofts are payable on account of the writ of error. cou 
Wyrvil v. Thus, a writ of error being brought upon a judgment for part 
Stapleton, the defendant in the original action, and the judgment re- tet 
11G, x. verſed, the plaintiff inſiſted on full coſts to that time, the MW the! 
2 2h ſtatute of Glouceffer, c. 1. extending to all coſts conſequent Þ 
Med. 375. of the ſuit. 2 Cour 
But by the Court. —At common law there were no cofts || 
upon any writ of error, and the 3 H. 7.and 8 and 9 FW. 3. 0 1 
c. 11. extend only to the caſe of an affirmance of a judg- the 
ment, and that very reaſonably; for why ſhould any man che 
in the caſe of a reverſal pay coſts for the error of the court ner, 
below ? We are, in this cafe, to give fuch judgment as the bora 
court below ſhould have given, that is, judgment for the WF 
plaintiff, with his cofts to that time. Therefore let the 8 
maſter only tax the plaintiff ſuch coſts as he would have | 
been entitled to in the original action. 
The Houſe of Lords, upon a writ of error returnable in 
Te: +parliament, exerciſe a diſcretionary power with reſpect to 
12953 the allowance of coſts; and ſometimes give very large, 
ſometimes very ſmall coſts, according to the nature of the 
cafe, and the reafonablenefs, or unreaſonableneſs of litigat- 
ing the judgment of the court below. And theſe coſts are 
generally, compriſed in one groſs ſum. 
In the court holden before the lord chancellor, lord 
treaſurer, and Judges (under 31 Bd. 3. c. 12.) for examining 
| erroneous 


2 Burr. 


able 


"7 | ERROR 
1 erroneous judgments in the Exchequer, coſts are given by 8 
we lord chancellor, or lord keeper, perſonally. And upon 33 
the affirmance of a judgment in this court, the practice is, 

for the attorney of the prevailing party, to draw out a bill 

of the coſts occaſioned by the writ of error and the ſubſe- 
quent proceedings; upon which bill the lord chancellor 

ſigns his allacatur. And, on ſuch occaſions, his lordſhip 

in order to compenſate for the damage ſuſtained by the 
delay of execution, uſually makes yery liberal allowances. 

On error in the Exchequer-chamber, before the judges 4 Dare, ub! 
of the Common Pleas and barons of the Exchequer, the 8 
courſe is for the proper officer to ſettle the coſts, unleſs any 
particular direction be given by the Court; and, in taxing 
them, he allows dowble (a) the money out of pocket, or 7.) Sed 
thereabouts. | | | // _ for 


$ WAS 


. | when the 
Court of Exchequer-chamber allowed no intereſt, but in ſeveral late ipſtances, that 
court has allowed intereſt on the ſum recovered by the judgment below. < 


In the Court of King's Bench, upon writs of error from 
the Common Pleas, and other inferior courts of record, 
the officer taxes the coſts of affirmance, in the ſame man- 
ner, as he taxes other coſts, though ſomewhat more li- 
| LOS 


SECT. III. es 
/ Offs in an Aclion of Wafte. 
BY the common law, an action of waſte was maintain- 2 Inſt. 299. 


able againſt three perſons only, tenant in dower, guardian _——_ 


in 


WASTE. 
0 2 vide i in chivalry, 111 tenant by che curteſy; (a) becauſe the ; 
gy 145, eſtate of ſuch tenants being created by the act and opera- 
— -g tion of the law, it was but reaſonable that the law ſhould } 
Waſte, pl. afford a remedy againſt them for the commiſſion of waſte, 
12 during their reſpective poſſeſſions. And in this action, the 3 
plaintiff recovered damages according to the nature of the 7 


injury which he had ſuſtained. ' 


2 Inſt. 145. But a tenant for life, or for years, was not uniſhable for 4 


3 waſte, by the ancient common law, and the reaſon was, 


d. 54 4. that they came in by the demiſe and leaſe of the owner of 
dhe fee, and therefore he might have provided by condition, | 
covenant, or otherwiſe, againſt the committing of waſte 
by his tenant or leſſee; and, if he omitted to do fo, it was 
his own default. But by the ſtatute of Marleberge, 52 H. 
2 Inſt. 145. 2. c. 23, all farmers (under which term are comprehended 
all ſuch as hold by leaſe for life, or lives, or for years, by 
deed or without deed, ) were prohibited to commit waſte, 
under the penalty of yielding full damages, and being 
6 bd. 1. e. Brie vouſſy amerced. And by the ſtatute of Gloucefter, it is 
5. provided that a writ of waſte may be had out of Chancery, 
not only againſt tenants by the law of England (or curteſy, ) 
and thoſe in dower, +but againſt any other that holds in any 
manner for term of life, or years; and he that ſhall be at- 
tainted of waſte, ſhall forfeit and loſe the thing (i. e. place) 
which he hath waſted, and treble damages, to him that hath 
the inheritance. 
| Colttobe With regard to coſts in this action, it is 2 by 8 
—— 9 IV. 3. c. 11. ſ. 3. © That in all actions of waſte, 
waſte. ec therein the ſingle damage, found by the jury ſhall not ex- 
| « ceed the ſum of twenty nobles, the plaintiff obtaining judg- 
te ment or any award of execution, after plea pleaded, or 
« demurrer joined therein, ſhall likewiſe recover his coſts 
of ſuit; and if the plaintiff ſhall become nonſuit, or ſuffer 
< a diſcontinuance, or a verdict ſhall paſs againſt him, the 
* defendant ſhal]l recover his coſts, and have execution 
| « for 


[4297] 


WASTE. 


for the ſame by 0 ad ſatisfaciendum, * facias, or 
1 elegit.” 

Upon this ſtatute reſts the law of coſts, at this day, in 
actions of waſte againſt a tenant for life or for years. For- 
merly no coſts could have been recovered in waſte againſt 
either of them, becauſe, whatever waſte ſuch perſons 


might have committed at the common law, no action 


could be brou ght for the recovery of damages; and the 
ſtatute of Glouceſter, c. 5, which renders them liable, 
on conviction of waſte, to the forfeiture of the place 


waſted, and treble damages, contains no ee as to. 


ents. - | 
But, as damages were recoverable, by the ancient com- 


mon law, againſt a tenant in dower, by the curteſy, or a 
guardian, cas were always recoverable by the plaintiff in an 


action of waſte againſt any of theſe tenants, ſince the ſta- 
tute of + Glouceſter, c. 1. And hence it follows; that where 


a plaintiff fails in an action of waſte againſt a tenant in 


dower, by the curteſy, or a guardian, the 'defendant, in 
every ſuch caſe, has a right to cofts under the 4 Fac. 1. c. 


3- which, as we have often had occaſion to obſerve, en- 


titles a defendant to coſts, wherever the plaintiff would 
have recovered them, in caſe he had ſucceeded in his ac- 
tion. But the ſtatute of 4 ac. 1. did not operate to give 
coſts to either a tenant for life, or for years, though the 
plaintiff failed in an action of waſte againſt either of them, 
becauſe there, the plaintiff himſelf had no right to coſts on 
a recovery, previous to the 8 and 9 W. 3. c. 11. 


[+295] 


In an action of waſte againſt a tenant by the curteſy, or vide poſt. 


in dower, the plaintiff is entitled to recover treble cofts, as 
well as treble damages; becauſe the ſingle damages, reco- 
verable in waſte againſt theſe perſons, at common law, 
being trebled by the ſtatute of Gloucefter, c. 5, the coſts, 
as parcel of the damages, ſhall be alſo trebled. 


"DEBT FOR NOT 


SECT. IV. 


at int an li Ul Dilt fir nit ſitidig 6ut Tithes. 


Belg AT the bes law, there was no other remedy againſt 
8.6, 9, 10. a perſon who had n eglected to ſet out, or pay his tithe, 


— Ti. than by ſuit in the eeelckalticat courts; and only ſpiritual | 
$33 hog. Perſons could ſue in the ſpiritual courts for ſubtraction of MW « cu 
2 loſt. 648. tithe, for laymen were, formerly, incapable of acquiring « Jil 
any right to tithe, which was deemed an eccleſiaſtical in- ee be 
- 299] heritanee, But +a laymen, ſon after the diſſolution of «Mt 
| the monaſteries, in the reign of King Henry the Eighth, « cc 
- became poſſeſſed of eſtates or intereſts in tithes, the ſta- a 
tute of 32 H. 8. c. 7. enables them, as well as ſpiritual 1 


perſons, to ſue for the ſubttaction thereof in the ſpiritual the 
courts. And by: 2 and 3 Edu. 6. c. i 3. it is enacted, that the 

no perſon ſhall take or carry away his predial tithes (viz. is p 
of corn, hay, or the like,) before the tenth part be duly ſet c. I: 


forth, or agreement made with the proprietor of ſuch tithes, A 
under the pain of forfeiture of treble value of the tithes the | 
ſo taken, or carried away. And the treble value of the foun, 
fithes, ſo ſubtrated or withheld, may be ſued for i in the T 
temporal courts, c. 1. 


Formerly in an action of debt upon the ſtatute, for not defer 
ſetting fo tithes, neither the plaintiff nor defendant was for t 

entitled to any coſts of ſuit. The plaintiff, in ſuch an ac But 

2 Inft. 651. tion, was not, becauſe it did not lie in the temporal courts, and 
„ previous to the 2 and 3 Ed. 6. c. 13, and that Lo colts 
makes no mention of coſts. And it was holden, that the tithe 


defendant in an ation of debt upon the ſtatute for tithes, 
FE | was 


That in all ad ions of debt upon the ſtatute, for not ſet- ena 


SETTING our TITHES. 


was not entitled to coſts under the 23 H. 8. c. 15. * 
cauſe ſuch action is not an action of debt within that ſta- 
tute, And as the plaintiff had no right to coſts, on a Noy. 8. 
recovery in this action, the defendant could not have 
coſts, although a verdict paſſed for him, under the 4 Jac. 
Ok 
But by the 8 and 9g V. 3. c. 17. f. 3. it is enacted, Cons to be 
„bg forth ef Ae, wherein) the Kinyſs value Mast By 27 @rie Be 
« the jury thall +not exceed the ſum of twenty nobles, (1) om 
«the plaintiff obtaining judgment, or any award of exe- [+300] 
« cution after plea pleaded, or demurrer joined therein, ſhall 
« [ikewiſe recover his cofts of ſuit ; and if the plaintiff ſhall 
« become nonſuit, or ſuffer a diſcontinuance, or a verdict 
« ſhall paſs againft him, the defendant ſhall recover his 
« coſts, and have execution for the fame by capias ad WY 
“ faciendum, fiert facias, or elegit.” _ 
If, in an action of debt for not ſetting forth of tithes, Lill. Prad. 
Reg. 469. a. 
the fingle value found by the jury, exceed twenty nobles, garncs,: 50. 
the plaintiff is not entitled to cofts, for then the matter 
is purely as it ſtood before the ſtature of 8 and g M. 3. 
4 | 
And to enable a plaintiff to recover coſts in this action, 
the ſingle value of the tithes not ſet out, muſt have been 
found by a jury, not to exceed twenty nobles. 
Thus, in an action of debt on the ſtat. 2 and 3 Ew. 6. 3 
c. 13. to recover treble the value of tithes not ſet out, the Moſs, C. B. 
defendant demurred to the declaration, which beſides counts 11. Bl 22 
for the penalty, contained a count for the ſingle value. 
But the parties afterwards agreed to ſubmit to arbitration, 
and judgment was entered, to ſtand as a fecurity for 
coſts. The arbitrator determined the ſingle value of the 
tithes to be 61. 75 64. and 8 treble that ſum to the 


plaintiff, 


(1) A noble is 6s, 8d. and twenty amount = 61. 135. 44, 


[1301] 


DEBT FOR NOT, c. 


plaintiff, viz. 197. 25. 6d. together with the coſts of the re- | 


ference, and that he might ſue out excution. 

+A motion was now made, that the prothonotary might 
tax the coſts of ſuit to the plaintiff, under the 8 and g W. 
3. , 11. 

The motion was oppoſed en the 1 that the plain- 
tiff was not entitled to any coſts of ſuit, unleſs the ſingle 


value or damages had been found by a jury, the words of 


the ſtatute being poſitive; and a caſe of Biddulph v. Cooper, 
in this court, Hil. 23 Geo. 3. was cited; which was an 
action for not ſetting out tithes, on the 2 and 3 Edw. 6. c. 


33.3; the plaintiff declared for leſs than 20 nobles, and 


ſigned judgment for want of a plea, after which he applied 
to the prothonotary to tax his coſts. They conſulted Mr. 
Juſtice GOULD, who informed them, that as no trial or 


inquiſition was had by a jury, the int was not entitled | 


to coſts, | 
And the Court held, that the ſtatute was confined to the 
caſe of the ſingle value or damages being found by a jury, 


and, therefore, refuſed the rule, as far as it reſpected the 


Co. Litt. 
290. b. 4 
Bac. Abr. 
409 


counts for the penalty, but allowed the coſts to be taxed 
on the count for the ſingle value. 


* 


. . 
Of Coffs in a Suit upon a IWrit of Scire Facias. 
A Scire facias is a judicial writ, and grounded, regularly, 


on ſome matter of record, as judgments, recognizances, 
and letters patent, on which it lies either to enforce their 


£1 Executions 


t 
t 
2 

T 


ö 
- 


yl V, 
ces, 
heir 
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SCIRE FACIAS. 


execution, or to vacate, or ſet them aſide. But it is ſaid 2 Inſt a 
that, in +many: caſes, a ſcire facias is granted partly upon ( 13? 
a record, and partly upon ſuch a ſuggeſtion, without which 
no proceeding could be upon the record. 

Different opinions have been entertained, whether, i in 
caſe execution was not ſued out within a year and a day 
after the entry of the judgment, a ſcire facias lay, at the 


common law, to revive ſuch judgment. But this doubt, * \**: 469. 


470. 


ſays Lord Cole, aroſe for want ef diſtinguiſhing between Co. Lit. 


perſonal, and real actions. If, continues his lordſhip, the on 1 


plaintiff, in a perſonal action, after judgment given, or re- 8. 4 Mod. 


248. 7. 


cognizance acknowledged, ſued out no proceſs of execution Mod. 64. | 


within the year, he could, at common law, have had no 2 


ſcire facias, but the plaintiff, or conuzee, was driven to his Ar 609, 
new original. upon the judgment or recognizance. But in 4 808. 
real actions, or upon a fine levied, though the demandant, 


or conuzee, ſued out no execution within the vear, after 


the judgment given, or fine levied, yet after the year a ſcire 
facias lay for the land, &c. And the reaſon of the diverſity 
was, that, in real actions, the plaintiff could not have had 
a new Original upon the judgment, and therefore without a 
ſeire facias he could have had no advantage from bis judg- 
ment; but in a perſonal action he might have brought an 
action of debt upon the judgment. But now in perſonal 
actions, a writ of ſcire ſacias is given by the ſtat. of I- 
minſter 2. 13 Ed. 1. c. 45. where execution has not been 
ſued out within a year and a day after the entry of the judg- 
ment. However this ſtatute, being in the affirmative, re- 2 Inſt. 472. 
ſtrains not the common law, but the party may ſtill main- 
tain his original action of debt by the common law, or have 
a ſcire facias, purſuant to the act, at his election. 
A ſcire facias is reputed in law to be in the nature of 
an action; for although it be denominated a judicial writ, [+30 Sect 303] 


yet the defendant may plead upon it; and every writ, to; $05, Lieb. 
0. 1 


which the de efendant may one, whether judicial or ori- 290. b. 291. 


nal, Pl. 336. 


2 Inſt. 469. 


N 


SCIRE FACIAS. 
Comb. 45s. ginal, is in law an action. Therefore a releaſe of all ac- 
ock? tions, or of all executions, is a good bar, in a ſcire facias 3 
and according to the opinion of Litthten, a releaſe of all 
actions, is a good plea in bar to a writ of ſtire ſacias upon a 
fine. | | | 7 
Str. 2% As no damages are recoverable in a ſuit upon a writ of 
— ſeire facias, no coſts were recoverable therein previous to 
— the ſtatute of 8 and g . 3. c. 11. The third ſection of 
Lach, 101. Which enafts, “ That in all ſuits upon any writ or writs 
7 Lau, © of feire faciat, the plaintiff, obtaining judgment, or any 
Pr. Reg. « award of execution, after plea pleaded, or demurrer 
vr joined therein, ſhall likewiſe recover his coſts of ſuit; and 
« if the plaintiff ſhall become nonſuit, or ſuffer a diſeonti- 
« nuance, or a verdi& ſhall paſs againſt him, the defen- 
e dant ſhall recover his coſts, and have execution for 
« the fame by capias ad ſatisfaciendum, fieri facias, or 
8 $ ELD 
Beilewe. It has been adjudged, that this ſtatute does not extend to 
R. T 5. G. executors or admimiſftrators ; therefore, if the plaintiff or de- 
7-2 den fendant, in this action, fue, or be ſued in chat capacity, he 


1838. Smith : 
v. Harmer, is not liable to coſts. 


1 Lill. Pr. 
Reg. 475. G. X { 


Huer 5 Neither are any coſts payable, where a writ of ſcire facies | 
un is quaſhed, before plea pleaded ; or abated by plea. 

6G. 2.Cal. As where, upon a motion by the plaintiff to quaſh his 
\{t304) own F eire facias, the defendant inſiſted upon coſts, alledg · 
24. S. C. ing that he had entered an appearance, and thereby incur- 
1 red expenee; it was determined that coſts were never due 
9 in proceedings upon a ſcire facias, until a declaration was 
M. 8 G. 2. delivered, and the defendant had pleaded. 


P. 109. 8. S. C. Pract. Reg. 378. Barnes, 437. 


Pokling- In another caſe, the plaintiff moved for leave to quaſh. 


* a writ of ſcire facias, the defendant having pleaded thereto 


in 


Q@ 1 


R F 7 7 


legally cognizable therein; or that it has, in any particular, 


tat the cecleſiaſtical, or other inferior temporal courts, are 


PROHIBITION. 


in abatement, which vas granted without coſts, And by fi 15: 
the Court—It is the ſame in a ſcire facias as in an action, 
where you plead in abatement, and the plaintiff's writ 

is abated, he pays no coſts, But they added, that, if 
there had been no plea in abatement, and the party had 
moved to quaſh his own writ, Ts would have made him — vie 


pay colts. 


SECT. VL 
"M Cofts in Probibitien. 


THE writ of prohibition was in uſe ſo early. as tou reign oe 
of King Edward the Firſt, and is a writ iiſuing properly — 4 uf. 
out of the Court of King's Bench, being the king's prero- er 
gative writ; but, for the furtherance of juſtice, it may now — 6.1 P. 
alſo be had, in ſome caſes, out of the Court of Chancery, 4 * . 


Common Pleas, or Exchequer ; directed to the judge and? 48. 5 


Cu. 53, 708. 
parties of a ſuit in any inferior court (whether ſuch. court e 
on ſulta- 


be temporal, eccleſiaſtical, maritime, military, &c.), com- tion, pl.. 


manding them to deſiſt from the profecution thereof; and prog almer, 


is granted upon a ſuggeſtion, entered upon record, that — 15% 
ſuch inferior court has afſumed juriſdiction tof a matter nat [+305] 


exceeded the: powers entruſted to it by the laws and ſtatutes 


The reaſon of in ben being only to reſtrain inferior 2 Ind. 6:4. 
courts within the bounds of the juriſdiction reſpectively al- 
latted to them by law, the granting of them does not import 


alia 


478. = 


' PROHIBITION. 
alia than the king's courts, but ſignifies that the cauſe is 


is always ſaid in the prohibitions (be the court eceleſiaſtical 


drawn ad aliud examen contra coronam et dignitatem regiam. 
7 8id. 65, Many of our judges have been of opinion; that prohibi- 


4 ___ Hob. Contrary, have ſtrenuouſly maintained, and which ſeems to 
67. Salk: be the better opinion, that the awarding or refuſing a prohi- 
„ Ea 3 a 

Raym. bition is a diſcretionary act in the court; by which, however, 
595. Comb. 

148. 2 laſt. berty, under the circumſtances of the caſe, to exerciſe a 
_ agg legal diſcretion in this point; but not an arbitrary one, in 
Wynch. 78. refuſing prohibitions, where in ſuch like caſes they have been 
generally granted, or where by the laws and ſtatutes of the 


realm they ought to be granted. 


—_— . been granted, they are puniſhable by attachment for the 


Comm. 


[+306] an faction will lie againſt them, to repair the party inj jured 


113. B. N. in damages. 
oh m4 When a prohibition is moved for, the method is, for the 


. N. P. 
218. 3 El. party aggrieved in the court below to file a ſuggeſtion in 


in being drawn ad aliud examen, by a juriſdiction, or man- 
ner of proceſs, diſallowed by the laws of the kingdom; up- 
on which the court grants a rule for the other party to ſhew 


not true, or not a competent ground for reſtraining the in- 


bi | ferior juriſdiction, they will deny the prohibition; otherwiſe 


they will make the rule for it abſolute. But if the point be 


the party applying for the prohibition is directed by the 
Court to declare in prohibition; that is, to proſecute an acti- 
| | | on, 


drawn ad aliud examen than it ought to be; and therefore it 3 


or temporal to which they are awarded), that the cauſc is | 


n 3 8 | 
15 4.92. tions are grantable ex debito juſtitiæ; while others, on the 


$78, Hol, muſt be only underſtood, that the ſuperior courts are at li- 


F.N. B. If either the judge or party proceed after a prohibition has 


1. 14. 3 Bl. contempt, at the diſcretion of the court that awarded it; and 


Com. 113. court, ſetting forth the nature and cauſe of his complaint, 1 


cauſe why a writ of prohibition ſhould not iſſue; and if, up- 
on ſhewing cauſe, it appear to the court that the ſurmiſe is 


too nice and doubtful to be decided merely upon a motion, 


46 hibition, in any of the king's courts, where prohibitions 


i be granted, within ſix months next after the ſaid prohibi- 


may be ſved for in the eccleſi aſtical cc urts. 


PROHIBITION. 


on, by filing a declaration againſt the other, upon a ſuppo- 
ſition or fiction (which is not traverſable) that he has pro- Barnes, 
ceeded in the ſuit below, notwithitandingjthe writ of prohi- 15. 
bition. 

Having premiſed theſe few obſervations concerning the 
nature of, and mode of applying for, a writ of prohibition, I 
ſhall now proceed to ſhew in what caſes coſts are by law re- 
coverable upon ſuch m_ or the proceedings relating or 
incident thereto. 


By 2 and 3 Ede. 6. C. 13. . 14. it is enacted, 8 That Every Far- | 


5 ty ſuing for 
if any party, at any time hereafter, for any matter or cauſe | prohibirt- 


c +before rehearſed, (1) limited or appointed by this act, or to a ſu t 
« to be ſued or determined in the king's eccleſiaſtical court, [#307] 


n an e cic- 


« (2) or before the eccleſiaſtical 3 do ſue for any pro- Gaſtical 
court for 
tithes ur 


« before this time have been uſed to be granted, then, in offerings, 


, - 


«every ſuch caſe, the ſame party, before any prohibition fore any 


« ſhall be granted to him or them, ſhall bring and deliver —— 


« tothe hands of ſome of the juſtices or judges of the ſame to nay 


« court where ſuch party demandeth the prohibition, the very 5 


« true copy of the libel depen ling in the eccleſiaſtical court, 2 


ihe court 
« concerning the matter wherefore the party demandeth the! to which he 


prohibition, ſubſcribed or marked with the hand of the wan, : 


« ſame party; and under the copy of the ſaid libel ſhall be of the livel 


ce written the ſuggeſtion wherefore the party ſo demandeth amr ag 


« the ſaid prohibition : And in caſe the ſaid ſuggeſtion, by 


= «© two honeſt and ſufficient witneſſes at the leaſt, be not And in caſe 


the ſus 
« proved true in the court where the ſaid prohibition ſhall gettion be 
P P 8 
noc piovrd 
by two 
« tion ſhall be ſo granted, that then the party that is letted ſufficient 


witrneſſes 
or hindered of his or their ſuit in the eccleſiaſtical court within 6x 


cc hy months 
| atter the 
award 13 


(1) The firſt ſeQion of 2 and 3 Ede. 6. c. 13. beret the ſtatutes 
of 27 H. 8. c. 20. and 32 H. 8. c. 7. 


(2) By the former part of the ſtatute, all manner of zitbes, and 421 1 27 


ö 


* * ® 2 


of the pro « by ſuch . ſhall, upon his or their qual ani | : 
« ſuit, without delay, have a conſultation granted in the 


 Hibitica, 
the party 
— «ſame caſe, in the court where the ſaid prohibition was 
upon re- 
queſt, a 
conſultati- 


double 


[+308] © where the ſaid conſultation ſhall be +ſo granted; for which 4 
— « coſts and damages the party to whom they ſhall be award- 
I. aeff. ed ſhall have an action of debt, by bill, plaint, or infor- 


cos 


ed by the 


DE mation, in any of the king's courts of record, wherein the 


granting © 3 ſhall not wage his law, nor have any . | 


the coniul- 


tation. © or protection allowed or admitted.” 


Lirt. 19. 


Hob. 179. ſtatute for the proof of the ſuggeſtion, ſhall be computed ac- 
2 Mod. $8. cording to the calendar; for this being a computation which 
concerns the church, it is but reaſonable that it ſhould be 
made conformably to the eccleſiaſtical law. | 
M. 41. and In c:rc, 573, it was holden, that the time of ſix months 
* Eliz. B. given by 2 and 3 Edw. 6. for proving the ſuggeſtion, ought 


= — ſhould not be deemed any part of the time. 


1172. _ has been ſince determined otherwiſe, and that the ſix months 
SSA. P 


Malten, v. Though, where a declaration in prohibition had been or- 


3 fi. dered, by rule, to be made agreeable to the proceedings in 


Farnes, 428. the ſpiritual court, and thereupon a prohibition to iſſue, it 
was reiolved, that the time for proving the ſuggeſtion ſhould 


be computed from the amendment, and not from any earlier | 


period. 
skir ner: And if the ſuggeſtion be proved before one of the judges, 
| —_ 1 within the fix months, it is well enough, although it may not 
vide La. be recorded till after the expiration of that time; and ſuch 
155- proof may be made during the vacation. 
[+329] The ſtatute requires the ſuggeſtion to be 3 by two 


honeſt and ſufficient witneſſes; therefore, where it appeared 
| that 


7 has been adjudged, that the ſix months, 1e by this : 


to be intended fix months in term-time, and that the vacation | 
But this point | 


begin to run from the ee of the writ of prohibition. | 


ce granted; and ſhall alſo recover double coſts and A | 
« againſt the party that purſued the ſaid prohibition, the ſaid 3 
on and alſo cc cofts and damages to be aſſigned or aſſeſſed by the court 4 


court 


— ü r £ 4.48 . 


PROHIBITION, | 
and I that the plaintiff in a prohibition had proved his ſuggeſtion Fromm v. 
the by two perſons who had both been attainted of felony, the 2 Bulſtr. 
was court awarded a conſultation. 154. 


apes 1 But it hath been held, that perſons, tach as ber Sharp. v. 
ſaid of the pariſh, &c. who may not be ſufficient witneſſes at a 33 
ourt trial at law, may notwithſtanding be ſufficient witneſſes to C. B. 4 Bac. 
hich 4 prove the ſuggeſtion; the chief intent of the ſtatute being to OE 
ard. prevent frivolous and vexatious ſuggeſtions; alſo it hath 
ifor- been held, that after the admitting and recording the proof 
the of the ſuggeſtion, nothing is to be objected againſt the per- 
dign ſons of the witneſſes, or againſt their evidence. 

- 2 Ik the plaintiff's proof of his ſuggeſtion be defective or in- Stiddar v. 
this ſufficient, he may ſupply it by better, at any time within the , Eg, A 
| ac- fix months, but not after. 
hich In one bqok; it is ſaid to be ſufficient, where the ſuggeſ- G Robſon" g | 
d be tion conſiſts of two 1 to N one witneſs to each 9 

part. | . | 

nths 80 As the 2 and 3 Edw. 6. 7 4. refers to the ſtatutes of * Inſt. 662. 


ught | 27 H. 8. c. 20. and 32 H.8. c. 7. which extend to all 
ation kind of tithes, whether predial, perſonal, or mixed, and alſo 


zoint to offerings, all ſuch tithes and church duties as are mention- 8 
nths ed in thoſe ſtatutes, are conſidered to be as much within this Fo 2 Ld. 
tion, act, as if particularly enumerated. And, therefore, proof 99m 
1 or- muſt be made, within fix calendar months, of the truth of [+310] 
gs in a ſuggeſtion f for a prohibition to the ſpiritual court, in as. my 
| 554. Adm, 
e, it ſuit for ſmall tithes, as well as for great. Velv. 102. 
zould Proof of the ſuggeſtion is requiſite in all caſes, where the Gippe's 


irlier matter ſuggeſted is merely matter in fact; therefore, it hath Goda 245. 
been adjudged, that the ſuggeſtion of a modus decimandi 2291 v. 


Gard 
ges, ought to be W within the time limited by the act. Carth, 463. 
Adm. Vel 
y not 102, 119. Noy, 148. Cro. Car. 208. Vide 2 Show. wh | 
ſuch 48 al a ſuggeſtion ſtated, that the ſuit in the ſpiritual AY 4 
. court was for tithes of heath, and barren grqund, within ſe- Cro. Car. | 
two 8 . | 


-ared 


that 


PROHIBITION. 
e. 1%. ven years after the improvement, contrary to the ſtatute, 


237. Tho- proof of the ſuggeſtion v was held requiſite. 
mis v. a 
Gifford, 2. Show. 92. Adm. Dy. 170. b. 


Poother v. So, where a ſuggeſtion was, that the lord of the manor of 3 
Rogers, D. and all thoſe whoſe eſtate he had, had been uſed from 
time immemorial to receive the tithes within that manor, for 
which he and they had been uſed to maintain a chaplain in 
the church of D.; becauſe the plaintiff in the prohibition did 
not prove that part of his ſuggeſtion relating to the main- 
tenance of the chaplain, within fix months, but only the 
other part, a conſultation was awarded. 

Again, where one, who was ſued in the eccleſiaſtical court 
__ p. for not ſetting forth tithes, ſuggeſted, for a prohibition, an 
S5. — by which he was to pay ſo much, &c. it was re- 

| ſolved, that this ſuggeſtion, as well as one made of a modus 
decimandi, ought to be proved within ſix months, purſuant to 

the 2 and 3 Edw.6. c. 13. And by Coke, CRoke, and 

Ibid. DoperiDGE, Fuftices, a ſuggeſtion of a diſcharge of tithes, 
Er e nk by virtue of the 31 H. 8. c. 13. ought likewiſe to be proved 1 
311] within the +lame time. But i in 2 Ro. Rep. 125, the Court 
2 2 ſaid, That preciſe proof of the latter ſuggeſtion was not ne- 
ceſſary, but it would be ſufficient, if it was ſworn, that the 

lands had ſince the 31 H. 8. been always reputed to be diſ- 
charged of tithes, or tha: that was the common report, ve! 

ſimilia; and DopeRrIDGE faid, That he had known many 


Acc. Noy, . precedents of proof being made in ſuch manner. 


„ caſe, it is laid down, that proof of a ſuggeſtion by 
Bennett v. hearſay, is ſufficient within the ſtatute. 2 as the 
—— 377. witneſs thinks, or believes, will ſerve. 


Noy, — Although the ſuggeſtion be not proved Any, nor 
with preciſe certainy as to all its circumſtances, yet, if it 

be proved in ſubſtance, or in ſuch a manner as to make it 

appear that the eccleſiaſtical court has not juriſdiction, it is 
enough. 

As 


 PROHIBIFION, 


As where a ſuggeſtion, for a prohibition to a fuit hi —_ 44 
tithes, was, that the proprietor of the rectory of B. wherein Ele. 736. 5 


the lands were, and all his predeceſſors, had had twenty acres — _ _ 


_ of paſture, and twenty acres of wood, in ſatisfaction of tithes, 

and the proof was, that he had the twenty acres of paſture, 
but not of wood, the court held it to be well enough; for 
although the party had failed in proving his ſuggeſtion cor- 
rectly as ſtated, yet he had proved the fubſtance, and enough 
to ſhew that the ſpirĩtual court ought not to hold plea Ta 
of. If the ſuggeſtion be that the parſon holds a hundred 


"XZ acres of land in ſatisfaction of tithes, and the proof be that 


he holds only ſixty acres in fatisfaftion thereof, it is good. 
+So if one ſurmiſe, that the inhabitants of D. (of which 
he himſelf is one) have paid a modus, and the proof be that Is 9 
only he himſelf had paid it, this is ſufficient; becauſe it 28. 
ouſts the eecleſiaſtical court of it's juriſdiction. 
And though the prœof, upon the ſuggeſtion of a modus, 
vary far from the modus ſet out, if it ſhew a good madns to 
deprive the ſpiritual judge of the cognizance of the cauſe, a Moore, -. 
prohibition ſhall be awarded. As where a modus was al- 911. 2Keb. 


ledged to be that one fhould pay 45. in ſatisfaction of tithes, — 2 8 

and the proof was, that he ſhould pay 45. 64. a conſulta- ri 

tion was denied. | — ; 
0 e 


Velv. 5s. 2 Keb. 57, 

But where a ſuggeſtion for obtaining a prohibition to a 

ſuit in an eccleſiaſtical court for tithes, is in the negative, no 

proof is required to be made thereof within ſix months by 
the 2 and 3 Edw. 6. c. 13. f. 14, becauſe a negative cannot jaſt. 66 * 

be proved. As if the proprietor of a parſonage impropriate 5 
ſue for tithes, and the cauſe of the ſuggeſtion be, that the 

parſonage is not impropriate; or if the parſon of Dale, ſue 


dor tithes of land in that pariſh, and the party, applying for 


3 | 2 prohibition, ſuggeſt that the lands do not lie in that pariſh ; 
== or that the n, who ſues for the tithes, was not inducted, 


Kc. —in none of theſe caſes, nor in any other, where the 


„ 5 ſuggeſtion 


PROHIBITION. 1 
ſuggeſtion for a prohibition negatives a matter of fact, is it "I 1 
neceſſary to produce any proof; and therefore prohibitions f 
upon cauſes in the negative, remain as at the common lw. 
„ laſt. 662. So no proof is requiſite, where the ſuggeſtion is ground- 1 
ed upon any matter of law, becauſe matters of law are to be 
7313 decided by the judges, and not proved by witneſſes. As Fl - 
3 if it be ſuggeſted, that the ſuit in the ſpiritual court is for the 3 F 
— 1 Keb. tithe of tiles or turf, or other thing, not titheable by lap. 
his And it hath been determined, that the ſtatute of 2 and Wl , 
| Woctmara 3 Edw. 6. c. 13. f. 14. does not operate to require proof of i 0 
v. Buegg, a ſuggeſtion for a prohibition, within ſix months, where the * 2 
+ 1<9-.29- ground of ſuch ſuggeſtion is a compoſition or agreement 1 
3 Leo. 257- with the parſon for a ſatisfaction, in lieu of tithes, = 
non. : 1 
Litt 297. Tanner v. Small, Yelv. 102. | fi 2 8 
Neither is there any occaſion to prove a ſuggeſtion, 4 
which is grounded upon a matter, that was not, at the time . ſu 
wiggon v. Of making the ſtatute of 2 and 3 Edio. 6. c. 13, a ſufficient br 
cot, Cauſe to have a prohibition, but has been made ſo by a ſub- u; 
. ſequent ſtatute. Ae 4 
Arg. in It is ſaid, if the party, who has obtained a writ of prohi- 
_ ”- bition, be ordered to geclare in prohibition, that he is not br 
itcairne, : : ; m_— 
T. 13G 2. obliged to make proof of his ſuggeſtion within ſix months, th 
B. 58. Purſuant to the 2 and 3 Edw. 6, becauſe the proof is, in ce 
ſuch caſe, to be made at the trial of the cauſe. 4 + 
Cobb. v. Double coſts ſhall not be given for want of proving a ſug- * 
— geftion, which is grounded upon a modus decimandi, and on dc 
7 rag 119. 2 contract between the parties, becauſe coſts can be given 
8.C- i only where the whole ſuggeſtion ſtands in need of proof; 1 
and Goulds and here, though the modus requires proof, the contract does 10 
” not, and the ſuggeſtion is entire. | N a 
Hutton v. The ſtatute of 2 and 3 Edi. 6. c. 13. gives double coſts tir 
[+314] +to a defendant in prohibition, only where a conſultation is an 
— B. Awarded in default of proving the ſuggeſtion within ſix months, 8 
3 ag and for no other cauſe ; therefore it has? been adjudged, 
Cs that, if a conſultation be granted for a variance between the the 


_ libs] 


10t 


a prohibition, but did not prove his ſuggeſtion within the 129 


PROHIBITION. | 


libel in the ſpiritual court, and the ſuggeſtion ;—or if a con- 

ſultation be granted becauſe no ſufficient ground for a pro- Per Coke, 
hibition is ſet out in the ä no coſts ſhall de; Rok Bags 
given. 

And to entitle a b to double colts under this ſtatute 
for want of the ſuggeſtion's being proved within the limited 
time, a conſultation muſt be awarded. 

Therefore, where a prohibition was obtained upon a watkinſon 
ſuggeſtion, which was not proved within the ſix months, and ho Sir G. 
the defendant took iſſue with the plaintiff upon the ſuggeſti- I. nk, 149. 
on, which iſſue was found for the plaintiff, it was reſolved, -"hy Noy, 
that the defendant was not entitled to double coſts under the 
2 and 3 Edw. 6. Yecauſe he had ſurceaſed his time. The 
words of the ſtatute are, that he ſhall have a conſultation and 
double coſts, if the plaintiff in prohibition do not prove his 
ſuggeſtion 3 but here he could not have a conſultation, be- 
cauſe the matter in iſſue was found againſt him. He ought 


upon failure in the proof of the ſuggeſtion to have prayed 


a conſultation, and then he would have had double coſts. 


Where a conſultation is granted, becauſe the ſuggeſtion 1 v. 
was not proved within fix months, the Court will not make R. T. 
the payment of the double coſts and damages given, in ſuch N 
caſe, to the defendant in prohibition, by the 2 and 3 Edi. Raym. 
+6. c. 13, a part of the rule; — that would be unneceſſary, 1431 51 
for if a conſultation be awarded for want of ſuch proof, 
double coſts and damages follow of courſe. 


A ſuit was inſtituted in an eccleſiaſtical court againſt an Creake v. 


 admini}trator for tithes due from the inteſtate in his lifetime, rea. 


T. 13 and 


to which ſuit the adminiſtrator, alledging a modus, obtained Barnes 


time limited for that purpoſe by the 2 and 3 Edw. 6. c. 13, ride 5.0. 


and it was doubted, whether or not he was table to double — aw uf 


coſts according to that ſtatute. : = e 


cording to 
f theſe books, 
the court refobred, that the Flain it. f in prohibition was not liable to pay any coſts. 


' PROHIBITION. 


Rol. Abr. If a defendant in prohibition bring an action of debt for 
$16.1. 37. the recovery of the double coſts and damages, given by the 
2 and 3 Edw.6. where a conſultation is granted for want of 
the ſuzgeſtion's being proved within ſix months, he ſhall 

alſo have coſts in ſuch action. 
The 2 and 3 Za. 6. c. 13. f. 14. gives coſts where the 
party applying for a prohibition fails in proving the truth of 
his ſuggeſtion within ſix months; and this continued to be 3 
the only caſe, where either a plaintiff or defendant in prohibi-V 
Comb ro, tion was entitled to recover any coſts, until the 8 and 9. 3. 
c. 11. By the third ſection whereof, it is enacted, * That 

The 5th 

fe. of 8 © in all ſuits upon prohibitions, the plaintiff obtaining judg- 
ng yin e ment, or any award of execution after plea pleaded, or 
vides, that «© demurrer joined therein, ſhall likewiſe recover his coſts of 
— =" « ſuit; and if the plaintiff ſhall become nonſuit, or ſuffer a 
1388 « diſcontinuance, or a verdict ſhall paſs againlt him, the de- 
[+316] © fendant +ſhall recover his coſts, and have execution for 


cane ued e ri 
= * the ſame by capias ad fatisfactendum, fieri faci ids, or. elegit. 


laws th.n ia being relative to the payment of cofts by executors or adntiniſtiators. 
2 br. 062, Where judgment is given for the plaintiff, in a ſuit in 
wy 2 prohibition, upon demurrer, or aſter plea pleaded, he ſhall 
— t ames, have coſts taxed from the ſuggeſtion, and lo as to include 
the cotts incurred by the motion. 
Will, v. Thus in prohibition, a mation being made that FER 
2 . thonotary thould not allow colts, except from the time of 
Caf. Pr. C. the delivery of the declaration, the Court unanimouſly 
4 N. — 5 declared, that the plaintiff ought to have his coſts from the 
331 time of the ſuggeſtion, and of the ſuggeſtion itſelf, and all 4 
colts incident and-ſub{cquent thereto. 
Sir Harry So where, after judgment for the plaintiff in prohibition, 


_ the queſtion was, whether the colts, payable by the, defen- 
v.'Starkiey. 


In Scace. dant, ſhould be computed from the firſt motion, or only 


One! G. 1. from the declaration? Upon ſearch, it was found. to be the 
8. C. "Fort: "Ro of all the courte, t to tax W from the time of declar- 


H. 1 5 2 Ger. 


PROHIBITON. 


2 Ces. and Brown v. Turner and others, in C. B. where 

caſts were allowed from the time of the original motion for 

the prohihition. And Mr. Baran FogTesCus ſaid, that 

this queſtion had been put to all the judges, whoſe opinions 

were conformable to theſe tyo decifions. Therefore, in the 
principal caſe, the Court of Exchequer ordered coſts to be 

taxed from the firſt application to the Court incluſively; and 

directed the officers to purſue that mode of taxation in all 

ſuch caſes, for the future. | 

tAfterwards, in Swetnam v. Archer, the lame queſtion 1377] 


1 Str. ubi 


gecurred, and received the ſame determination; and, in this ſup. Sed 
caſe, it was agreed that the practice had been uniformly H.; % _ 
ſuch ſince the reſojytion i in Houghton v. Starkey. _— = 


differently, and ſaid to have been never determined 


hd this point was again agitated, in a ſubſequent caſe, Bury v. 
on account of a doubt entertained on the ſubject by a new 8 _ 
maſter of the King's Bench; when the Court reſolved, that 1 Str. 83. 
the plaintiff in prohibition ſhould have coſts from the very nard K 1 * 
firſt application for the prohibition, becauſe the whole is but 2 n ** 
one ſuit, and the words of the 8 and 9 . 3. c. 11. are, that . 396. 
the plaintiff ſhall recover his coſts of ſuit. | 
But it hath been holden, that a defendant in prohibition, 
in caſe of the nonſuit of the plaintiff, is not entitled to the 
coſts occaſioned by oppoſing the rule for the prohibition, : 
but merely to the coſts of the nonſuit. | 
Thus, upon a rule to ſhew cauſe why the prothonotary Carlile v. 

ſhould not review his taxation of coſts, it appeared, that the - _—_— 
plaintiff in a ſuit in prohibition, had been nonſuited ; upon £7 0.3 
which the queſtion was, whether the defendant ought to 2 17. 
have the coſts incurred by oppoſing the rule to ſhew cauſe 

why the writ of prohibition ſhould not be granted, as well 

as the cofts of the nonſuit? It was determined, that he 

ought to have no more than the colts of the nonſuit. If 

the defendant had ſucceeded in his oppoſition to the rule to 


ſhew 


[+318] 


Middleton 


R. M 
11 G. 2. 
B. R. H. 


Andr. 57. 
2 Str. 1063. 


71319] 


v. Croft, B. 


396. 8. C. 


PROHIBITION. | 1 
ſhew cauſe why the prohibition ſhould not be granted, it 3 


would even then have been for the conſideration of the 


Court, whether, upon all the circumſtances, of the caſe, 
that rule ſhould be diſcharged with coſts ; but as he did not 
ſucceed in that oppoſition, it muſt be now intended that it 
was groundleſs, and, conſequently, there is no pretence for 1 
his being allowed the coſts thereof. - 

If, upon argument of a demurrer to a declaration in pro- 
hibition, a writ of prohibition be awarded as to ſome of the 
points contained in the libel in the court below, and a con- 


ſultation as to others, the plaintiff in prohibition ſhall have 


coſts. 
Thus where Fohn Middleton and his wife were libelled 


againſt in the ſpiritual court, for being married out of canoni- 
cal hours, without licence or banns, and in a private houſe; 
a prohibition was applicd for, upon a ſuggeſtion that the 
power of the eccleſiaſtical court was taken away by the ſta- 
tute of 7 and 8 W. 3. c. 35. by which penalties were laid 8 
on the clergyman marrying, and the parties married, with- 3 
out banns or licence, which penalties were to be recovered in 3 
the temporal court. In order to bring the matter fully before Þ? 
the court the plaintiffs were ordered to declare in prohibi- 
tion; the defendant by his plea denied (in common form) 
that he had proceeded in the ſpiritual court contrary to the 4 
writ of prohibition ; and for a conſultation demurred general- A | 
ly. After joinder in demurrer by the plaintiffs, John Midal- 
ton, the huſband, died; however, notwithſtanding his deatb, 


the Court, at the inſtance of the parties, and becauſe the ec- Y | 
cleſiaſtical court might ſtill proceed againſt the wife, gave 


judgment, that the prohibition ſhould ſtand as to that part of 2 
the libel which was for marrying at an uncanonical hour, 


(i. e.) Fnot between the hours of eight and twelve in the 


forenoon, and that a conſultation ſhould be awarded guoad the 
reſidue of the cauſe. | Aj 


In 


® PROHIBITION. 
3 In conſequence of this judgment, application was made to 
the 3 the Court that the maſter might be directed to tax Anne 
ale, 3 Middleton, the wife, her coſts, upon the 8 and 9 . 3; but 
not q no ſuggeſtion being then made upon the roll, of the huſband's ; 
t it death, the Court refuſed, at that time, to grant any rule. 
for This ſuggeſtion being afterwards made, the matter was 
3 moved again, and a rule to ſhew cauſe was granted. 
pro- . For the plaintiff, the caſe of Dr. Bentley and the Biſhop 
the 2 of Ely was cited ; where, in a ſuit in prohibition in this 
on- 4 court, judgment was given that the prohibition ſhould ſtand 
"ave 1 as to all the articles, concerning which the Doctor was libell- 
ed below; but upon a writ of error in the Houſe of Lords, 
led that judgment was reverſed, and a new judgment given. — 
oni- 3 | That the prohibition ſhould ſtandas to part of the articles, and 
uſe; A | a conſultation go as to the reſt; and there it came to be de- 
the 4 bated, whether the plaintiff in prohibition was entitled to 
ſta- XX coſts, he having judgment only for part; and this was ſo- 
laid 4 lemnly argued, upon a day appointed for. that purpoſe, by 
ith- 3 all the judges then preſent; and finally the plaintiff had 
ed in 3 judgment thereupon for his coſts, 
fore F Upon the firſt argument of the principal caſe, the whole vide 4 Bro. 
hibi- IF Court were clearly of opinion, that where a prohibition goes _ Gal 
rm) 4 to part, and a conſultation to other part, the plaintiff in pro- i 
the 3 hibition +is entitled to coſts. And Lord HarDwicke, [+320] 
eral- then Chief Fuſtice of this court, obſerved, that this caſe was Hilary 
dale- 9 within the very words of the ſtatute of 8 and ꝙ W. 3. c. 11. — t 
eatb, 9 | f. 3. which are, if the plaintiff” obtain judgment, or any 
> CC- 1 award of execution after plea pleaded, or demurrer joined; and 
gave the ſtatute only provided for the defendant's recovering his 
rt of coſts in ſuch ſuits where the plaintiff ſhould become nonſuit, 
hour, ſuffer adiſcontinuance, or a verdict ſhould paſs againſt him; 
1 the neither of which was the caſe here. And as to the quantum 
d the I of the coſts, he ſaid, that though it was an equitable con- 
IF firuction of the ſtatute, to give coſts from the firſt motion 
In 1 


yet where a conſultation was awarded as to part, it was in 
| the 


3 
4 


' PROUIBITION. 


3 


* diſcretion of the court, upon the circumſtances of de t 
caſe, whether they would allow coſts from that time or not. j F 
However, it being objected, that the death of the buſband ; ny 
before judgment had abated the ſuit, no rule was then wade A, 
for coſts, but the Court ordered this point to ſtand Pyar on d 
further argument. ſu 
Accordingly, this queſtion was argued in a abſequen IX + 
term, when the Court were unanimouſly of Opinion, that i in ac 


this caſe, the circumſtance of the huſband's death, previous 

to the judgment, was not an abatement of the ſuit, even at | 

the common law; or, if it was, that it was clearly aided i 

Andr. 62- the 8 and 9 V. 3. c. 11. ſ. 7. And thereupon they made the 
rule for the allowance of coſts to the wife abſolute ; and 4 

added, that ſuch coits muſt be allowed from the time of the 

original motion for the prohibition. | : 

[+ 321] Ho it hath been determined, that a defendapt | in a ſuit i in þ 
M. 22 G. him, though it t be for part pa of the matter in iſſue, and : W © 
| - us, conſultation be awarded for the reſidue. W tir 

IF, in a ſuit in prohibition, the plaintiff be obliged t to de- | 


Creck v. 


Pit:airve. care as adminiſtrator (as if the prohibition be granted to 2 | E, 
T. 15 G. 2. 1 
Car. br. C. ſuit, in the ſpiritual court againſt the plaintiff as adminiſtra- WWF th 


3 tor, for tithes due in the inteſtate's lifetime) and become q dit 
218.  nonlvit at the trial, he is not liable to the payment of coſts. | 

A plaintiff in prohibition is entitled to coſts, by the 14 pr. 

tyte of Band 9 V. 3. c. 11. only where he obtains judg - wi 

ment after plea pleaded, or demurrer joined; but if there be ae 

judgment by default in a ſuit in prohibition, and the plaintif WW tif 

have damages upon a writ if inquiry, for the contempt in WW wa 

proceeding after the writ of prohibition delivered, he will be Cc 

entitled to coſts, by virtue of the ſtatute of Gloucefter, c. 1. up 

| this was determined in the following caſe. ed. 

Sir k. Ber. Upon a motion to fet alide a writ of inquiry of damage bre 

Dr. Hin R. in prohibition, after judgment by default, upon which ue ſua 

man, M. % had found damages, for the plaintiff, it ay alledged on des 
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PROHIBITION. 


ance, and whereby the plaintiff may (uſtain great damage, is 7 3d A 
a contempt of the jaws of the land, and therefore the defen- 22 Acc. 


the part of the plaintiff, that the citing him to appear in the p,. 0. F. 
ſpiritual court in a plea of which that court has no cogniz- 22 8. C. B. 


31. 


ym. 387, 


dant ought to make the plaintiff ſatisfaction for the damage 2 2 Job. 128. 


ſuſtained by the proceedings in the court below; and this the 
+defendant tacitly admits, by ſuffering judgment to go 


againſt him by default. And if the plaintiff be entitled to 35® 


damages, he is alſo to coſts, under the ſtatute of Glouceſter. * 
The Court inclined to be of this opinian, but took fur- 
ther time to conſider of the matter. 


gave the plaintiff leave to proceed on his enquiry, and di- 
rected the prothonotary to tax his coſts. But becauſe, in 
this caſe, the defendant was proſecuted for a contempt at 
common law, as judge of the ſpiritual court, and he could 
nat poſſibly be in contempt until the rule was made abſolute 
to ſtay his proceedings, the coſts were allowed only from the 
time that the rule for the prohibition was made abſolute. 

It ſhould ſeem that the caſe reported, by the name of Sir 


Edward Bettiſon v. Savage, in Com. 335. is the ſame with 
that above ſtated ; though it muſt be confeſſed, the reports 


differ very widely in ſeveral material points. 
According to Comyns, the plaintiff having declared in 
prohibition, the defendant, guoad any proceedings ſince the 


1 Veot. 
337+ 348. 


[+322] 


3 Lev. 360. 


On a ſubſequent day, 
the queſtion was ſolemnly argued; after which the Court 


writ of prohibition delivered, pleaded not guilty, and for 


a conſultation demurred: there was judgment for the plain- 
tiff upon the demurrer, and upon a writ of inquiry of da- 
mages in that iſſue, the jury found 24. damages. And the 
Court were of opinion, the plaintiff ſhould have coſts; and, 
upon error in the King's Bench, this judgment was affirm- 
ed. And, afterwards the reporter adds, a writ of error was 


brought in parliament, which was dropped upon his per- 


19 5 that it was reaſonable, and agreeable to the authori- 


ties in law, that the plaintiff ſhould have colts, | 
| If 


113231 


: 
| 
[ 
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PROHIBITION. 


Facy 9. If one of the iſſues joined upon a declaration i in prohibi- 
ange. B. 
R.M. tion be, whether the defendant had proceeded in the ſpiritu- 


Ge cr. al court ſubſequent to the granting of a writ of prohibition, 


. and, at the trial, it be found againſt the defendant; or if, in 
$16, 575. an attachment upon a prohibition, it be found that the party 


Jon. 447- proceeded after the writ of prohibition awarded, the plaintiff, 
+ y co both caſes, is entitled to recover damages and coſts for 
$ Mod. 1. the contempt. | 


If defendant in prohibition compels the plaintiff to de- 


clare, and then pleads a nugatory plea, the Court will, on 

motion, order him to pay coſts to the plaintiff. 
8 As where, at the defendant's inſtance, it was made part 
| * of the rule for a writ of prohibition, that the plaintiff ſhould 
29 G. 2. declare in prohibition. The defendant afterwards demand- 
Barnes a8. 4 à declaration, and threatened a nonpros for want thereof. 
Whereupon the plaintiff's agent prepared a declaration, 
but when it was ready, he was told by the defendant's agent 
that he need not deliver it; however, having been at the 
trouble and expence of preparing it, he delivered the ſame, 
and demanded a plea. Defendant pleaded nothing to the 
merits, but only that he did not proceed in the ſpiritual 
court after the prohibition, gave a rule to reply, and de- 
manded a replication. Upon which the plaintiff obtained a 
rule for the defendant to ſhew cauſe why he ſhould not pay 
plaintiff the coſts of the proceedings in prohibition. The 
[+324] frule was now made abſolute. The Court looked upon 
the plea_to be a ſham nugatory plea, not being to the me- 


rits of the cauſe ; the allegation that the defendant has pro- 4 


ceeded contrary to the prohibition, is, and muſt be put into 
every declaration of this kind; but whether he has ſo pro- 


ceeded or not, is totally immaterial, The ſtatute 8 ande 
IF. 3. c. 11. gives coſts after plea pleaded, or demurrer, but 


this is not a plea within that ſtatute. | 
But, though a plaintiff in prohibition may have prepared, 


and actually tendered, a declaration to defendant, proceedings Mt 


ſhall 


MANDAMUS. 
mall be ſtayed without coſts, where the defendant is deſir- | 
ous of ſubmitting without further litigation. 

Thus, upon ſhewing cauſe againſt a prohibition, the Gegge v. 
Court made the rule abſolute, with a direction that the 3 a n. 
plaintiff ſhould declare in prohibition. He tendered a de- 2 str. 1149. 
claration, but the defendant refuſed it, and applied to ſtay 
proceedings, as being willing to ſubmit. The plaintiff in- 
ſiſted he had a right to go on, in order to get at the coſts of 
the motion, which he could not otherwiſe have. But the 
Court ſtayed the proceedings without coſts ; ſaying, the di- 
rection to declare was in favour of the defendant, who 


might wave it. 


SECT. VII [+325] 


Of Cofts in Proceedings upon WW rits of Mandamus. 

THE writ of mandamus is a high prerogative writ, iſſuing 1 _ 
in the king's name, from the Court of King's Bench (that P. 199. 
court having a general ſuperintendency over all inferior ju- 
riſdictions and perſons), and directed to any perſon, corpo- 
ration, or inferior court of judicature, within the king's do- 
minions, requiring them to do ſome particular thing 
therein ſpecified, which appertains to their office and duty, 
and which the Court of King's Bench has previouſly de- 
termined, or at leaſt ſuppoſes to be conſonant to right and 
juſtice. 

The original nature of the writ of mandamus, and the 3 Burr. 


end for which it was framed, direct upon what occaſions 
f | | "Oo 


| 
1 
; 
| 
j 
! 
'F 


MANDAMUS. E.- 
it ſhould be uſed. It was introduced, to prevent diſorder 
from a failure of juſtice, and defect of police. Fherefore, 4 
it ought to be uſed on all occafions where the law has eſta- 
bliſhed no ſpecific remedy, and where in juſtice and good 
1 T. R.404. government there ought to be one. In the more ancient 4 
caſes, indeed, the grounds upon which the Court of King's 4 
Bench have granted or refuſed a mandamus are not expli- i 
citly ſtared ; but the grounds on which that court will either 
grant or refuſe ſuch writs, have been clearly developed and 
Rated in the latter deciſions, particularly in thoſe which 9 
3 occurred during the time when Lord Maxs IRL p preſided . 
3 Burr. as Chief Juſtice. His lordſhip has repeatedly declared, 
177 that the Court of King's Bench +would never interpoſe, by 
4 Burr. granting this prerogative writ, unleſs the party making the 
— 37% application (and having a legal right) has no other ſpecific 
: I. R 148. egal remedy. It muſt be a legal as well as a ſpecific re- 
3 os . . X 
6:1, 22 medy; therefore, if the party applying for a writ of man- 
 damus make out a legal right, the court will not conſider 
his having a remedy in equity as any anſwer to the applica- 
T. R. 404. tion. And even though the party may have another legal 
N ſpecific remedy, if ſuch other remedy be obſolete, the court 
will grant a manda:;zus. As, for inftance, in the caſe of 4 
admiſſion or reſtitution to an office, for which a mandamus 
has frequently, in modern times, been granted, although 
the party had another remedy by afſize. Y 
B. N. P. This writ is the proper remedy to enforce obedience to 1 
_ acts of parliament, and to the king's charters, and, in ſuch i 
VideB. R. caſes, is demandable ex debito juſtitiæ; but where the right 
4 Burr. is of a private nature, as in the cafe of an office, in 
2159. which the public are not concerned, ſuch as a deputy re- 
giſter, it is diſcretionary in the court either to grant or to 
refuſe it. | | 
The writ of mandamus is grounded on a ſuggeſtion, by 
the oath of the party making the application, of his own 
tight; 3 in order n more fully to ſatisfy the court 
that 


Vide B. R. 
H. 99, 100. 


MANDAMUS. 


| that there is a probable ground for ſuch interpoſition, a rule 
fore, | is made (except in ſome caſes where the right is manifeſt, ; 
ſta- when they will grant the writ upon the firſt motion) di- 1 ; 
700d recting the party complained of to ſhew cauſe why a writ 


of mandamus ſhould not iſſue, which rule to ſhew cauſe 
ng's muſt be always upon the ſame perſon or perſons to whom 


cpli- dhe writ is to be directed. If, at the time appointed by 
ther L this rule, no +ſufficient cauſe be ſhewn, the writ-itſelf then [+327] 
and iſſues, at firſt in the alternative, either to do thus, or ſig- 
hich nify ſome reaſon to the contrary ; to which a return, or | 
ided 4 anſwer, muſt be made at a certain day. And, if a return | 
red, 4 be made to it, which, upon the face of it, is inſufficient, | 
, by 4 then there iſſues a peremptory mandamus, to do the thing 
the abſolutely; and, if that be not immediately obeyed, or if 
ecific no return be made to the firſt writ of mandamus, the court 
re- will grant an attachment againſt the een: or refrac- 
an- tory parties. 
ſider But if the party to whom the 1 writs directed, at the firſt 
lica- makes a return, which, on the face of i it, is good and ſuf- 
egal fcient, the Court of King' s Bench will proceed no further 
ourt on the mandamus. But then, if the return be falſe in fact, | 
ſe of or in ſubſtance, though true in words, the party injured 1 Co. 99. 
In may have an action upon the caſe againſt the party making d. | 
ugh ſuch return, and ſhall recover damages equivalent to the | 
injury ſuſtained ; or, if the matter concern the public go- S. $34. 
e to vernment, and no particular perſon be fo intereſted as to - > H. | | 
ſuch maintain an action, the court will grant an information 
ight againſt the perſons making the return. And if in ſuch ac- ha 
in tion (brought in the Court of King's Bench), or informa- ; 
re. tion, the return be ſalſified, a peremptory mandamus will be str c;. 
to granted; unleſs a vrrit of error be brought on the action for * — 5 
the falſe return, pending which, no ee mandamus 351. — 
by ſhall go. . | = | 
own As, at common law, a plaintiff might recover damages 
in an action upon the caſe for a falſe return to a mandamus, 
he 


— . res, \ þ- 23 
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by virtue of the ſtatute of Glouce/ter, c. 1.; and, that veing 


Fr328] the fcaſe, where he fails therein, the defendant has a right 3 


to coſts, under the 4 Fac. t. c. 3. 


The party could neither plead to, nor traverſe, the re- \ 
turn to a mandamus, at the common law, but, if the return 4 
was falſe, his only method of obtaining redreſs was, a 
above ſtated, by action on the caſe. But now by the ſta- 9 
tute of 9 Arn. c. 20, after reciting, that divers perſons who 3 
had a right to the offices of mayors, bailiffs, portreeves, and 
other offices within cities, towns corporate, boroughs and 3 
places, or to be burgeſſes or freemen of ſuch cities, &c, E 
have either been illegally turned out of the ſame, or have 4 | 
been refuſed to be admitted thereto, having in many of the 
faid caſes no other remedy to procure themſelves to be reſ. 
pectively admitted, or reſtored to their ſaid offices or fran- 
chiſes of being burgeſſes or freemen, than by writs of manda. 
mus, the proceedings on which are very dilatory and ex- | 
ifa return penſive, it is enacted—“ That as often as, in any of the 


be made to 


2 maadamys Caſes aforeſaid, any writ of mandamus ſhall iſſue out of 3 
the party (c the Queen's Bench, the courts of ſeſſions of counties pa- 


ſuing out 


the writ © latine, or out of any the courts of grand ſeſſions in Mals 
may plead & and a return (1) ſhall be made thereunto, it ſhall and may 


thereto; to 


which the « be lawful to and for the perſon or perſons, ſuing or pro- 
3 ſecuting ſuch writ of mandamus, to plead to, or traverſe 


turning 


* reply, « all or any the material facts contained within the ſaid 3 
[+329 9] « return; to o which the perſon or perſons making ſuch re- 


« turn 


(1) The firſt ſection of 9 Ann, c. 20. requires a return to be made to s 


the firſt writ of mandamus. Before this act. an attachment did not iſſue 
for want of a return, till after a pluries mandamus, and after that a peremp- 
tory rule for à return, which created much expence and delay; indeed, in 
extraordinary caſcs, where the Court apprehended much miſchicf from 
the delay, they would require à return to the alias, and, ſometimes, even 
to the firit writ. Vide Salk, 423, 434. Skin. 669. 6 Mod. 25. 


he is now entitled to coſts, where he hd in ſuch ation, 


bk « turn ſhall reply, take iſſue, or dar; and 1 rain And fur- 


t being « proceedings, and in ſuch manner, ſhall be had therein, — ER 
« for the determination thereof, as might have been had if be had, as 


if an ation 


he re- | « or their action on the caſe for a falſe return; and if any]; has N 
return © iſſue ſhall be joined on ſuch proceedings, tue perſon or a 2 ale re- 


« perſons ſuing ſuch writ, ſhall and may try the fame in o. 


he ſta-  « ſuch place, as an iſſue joined in ſuch action on the caſe, And in caſe | 
is who « ſhould or might have been tried; and in caſe a ver- begiwen * 
3 = - dict ſhall be found for the perſon or perſons ſuing _ = 


« ſuch writ, or judgment given for him or them upon writ he 


ſna I reco- 
« a demurrer, or by nil dicit, or for want of a replic- NO n. 


& ation or other pleading, he or they ſhall recover his £5 —_— 
Otis 


« or their damages and coſts, in ſuch manner, as he or mighe have 


e rel- cc they might have done 1 in ſuch action on the caſe as afore- _ __ 
* fran- « ſaid; ſuch coſts and damages to be levied by capias ad on the caſe | 
together 
« fatisfactendum, fieri facias, or elegit; and a peremptory with a pe- 
ad ex- 


« writ of mandamus ſhall be granted without delay, for ney 

« him or them for whom judgment ſhall be given, as 

« might have been, if ſuch return had been adjudged in- 

« ſufficient; and in cafe judgment ſhall be given for the a, if 
« perſon or perſons making ſuch return to ſuch writ, he or judgment 


« they ſhall recover his or their coſts of ſuit, to be levied — A 


r pro- A 10 1 5 makin 

p 3 in manner aforeſaid. — — 
averſe 3 he ſhall re- 
je ſaid | „„ cover coils. 
1 The 12 Geo. 3. c. 21, after reciting, that, although a 


writ of mandamus, to admit any perſon to the franchiſe of 

being a citizen, burgeſs, or freeman of any city, town cor- 

porate, borough, cinque port, or place within England or 

Wales, is obeyed, the perſon applying for the ſame is, ne- 
vertheleſs, put to great trouble, delay, and expence; and [+330] 
that, by the laws in being, in many caſes, no proviſion is 

made for giving coſts to the party ſuing out any ſuch writ, 

where the ſame is obeyed jan That where any perſons en- 
T 1 4 perſon titled to be 


c turn if 


made to 
ot iſſue 
eremp- 
leed, in 
f from 
es, even 


| & the perſon or perſons, ſuing ſuch writ, had brought his on the caſe. 


— — 


8 8 Pack, _—_ 


citizen, Ec: « or freeman, of any ſuch city, &c. and ſhall apply to the | 3 


oſſicer make c for, obtaining, and ſerving ſuch writ of mandamus, and 4 


apply g for <« thereof, together with the coſts of applying for, obtain- 


red on ac- 


- MANDAMUS. 
admitted a © perſon ſhall be entitled to be admitted a citizen, burgeßz, I | 


to apply to 1 
— proper « mayor, or other perſon, officer or officers, in ſuch city i 

G 3 
— © &c. who have or hath authority to admit citizens, bur- 1 
poſe, and ( geſſes, and freemen therein, to be admitted a citizen, 
gi ve notice 0 
that unle s © burgeſs, or freeman thereof; and ſhall give notice, ſpe- 


tuch officer (; a . | A 
Mall fo ag. © Cifying the nature of his claim, to ſuch mayor, or other 4 
mit bim ( officer or officers, that if he or they ſhall not ſo admit i 
within one 4 4 ih; 1 
month from © ſuch perſon a citizen, burgeſs, or eeman, within one 5 
that time, « month from the time of ſuch notice, the Court of King's Wil 


the Court 3 
of King's Bench will be applied to for a writ of mandamus to com- 


Bench wil 1 
— _ « pel ſuch admiſſion ; and if ſuch mayor, or other officer or 


tofora © officers, ſhall, after ſuch notice, refuſe or neglect to ad- YZ 


ad 1 
— if, in « mit ſuch perſon, and a writ of mandamus ſhall afterwards 1 


conſe- « iſſue to compel ſuch mayor, or other ofũcer or officers, 1 


u f | 
8 to make ſuch admiſſion, and, in obedience to ſuch writ, 
I '@ jock perſons ſhall be admitted by the ſaid mayor, or other f 


make ſuch | 
—_— officer or officers, a citizen, &c. of ſuch city, &c. then 

o 2 . E 
notice, a © ſuch perſon ſhall (unleſs the court ſhall fee juſt cauſe to the 


mandamus (c : oy 1 5 2 
do, aQually contrary) obtain and receive from the ſaid mayor, or other 3 
iNſue, and in © officer or officers, ſo neglecting or refuſing as aforeſaid, } 


3 « all the coſts to which he ſhall have been put in applying 4 


to it, the 


the admiſ- 7 
ſion, then he © enforcing the ſame, by a rule to be made by the court IF 


N out of which ſuch writ ſhall iſſue, for the payment 1 


tne manga- 1 
mus all the ing, and enforcing the ſaid rule; and if the rule ſo to be 


x on a} e made; ſhall #not bo obeyed, then the ſaine ſhall be en- 
T5311. 4 forced i in ſuch manner, as other rules made 74 the ſaid i 

pom of „ court are, or may be enforced by law.” 3 
uch appli- 4 
cation, It is obvious from the language of theſe ſtatutes, that 
there are many caſee, to which they do not extend, there- YN 

fore, in all thoſe caſes, the proceedings muſt de according A 


to the courſe of the common law. 


MANDAMUS. 


From the caſe of "a v. Banter, Eſq. it mould ſeem 
E: that, where a rule to ſhew cauſe why a writ of mandamus B. N. 7 4 
ſhould not iſſue, is diſcharged, either becauſe the caſe is not wt 1453. 
proper for a mandamus, or that a ſufficient ground is not 
ſtated to induce the court to interpoſe in that way, the 
party againſt whom ſuch writ is prayed, is, in general, 
entitled to coſts ; though under particular circumſtances, 
the court will diſcharge ſuch a rule without coſts. | 
The caſe alluded to, as far as reſpects the preſent point, 
was as follows; a rule was made upon Fohn Bankes, Eſq. 
lord of the leet for the borough manor, or lordſhip of Corfe- 
Caftle, in the iſle of Purbeck in the county of Dorſet, to 
ſhew cauſe why a writ of mandamus ſhould not iſſue, di- 
reed to, and requiring him to hold a court-leet in and 
for the ſaid manor, and there to proceed to the election of Vide 11 G. 
a mayor of the ſaid borough of N for the then HOSE 
preſent year. | 
When cauſe came to be ſhewn, upon the merits, againſt 
this rule, Lord MANSFIELD propoſed, that the counſel for 
the defendants ſhould file their affidavits; that the proſecu- 
tor's counſel might be able to judge, whether, upon the 
affidavits on both ſides compared together, the election of 46332 
the mayor de ſacto was a doubtful election, and fit to be 
tried upon an information in nature of a que warrants ; or 
whether it was a mere colourable election, and clearly 
void. For, if the former ſhould prove to be the caſe, the 
Court ought net to grant a mandamus ; in the latter caſe, 
they ought. | 
This was accordingly done, and four days afterwards, 
Mr. Serjeant Davy, who was for the profecutor, having 
read over the affidavits, filed on the part of the defendants, 
was content to give up his rule, in caſe the deſendants would 


not inſt onal colts, 


s — = 
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But Mr. Bankes not being willing to quit his claim to 


coſts on the rule being diſcharged, that point was litigated, 
The Court having heard both ſides, thought it reaſonable, 
upon the circumſtances diſcloſed to them, to diſcharge the 


rule without coſts, | 


M. 27 G. 3. In the King v. the Biſhop of Chefter, a rule calling on | 


5 K. the defendant to ſhew cauſe why a mandamus ſhould not 
iſſue, commanding him to licence a curate of an augmented 
curacy, to which there were croſs nominations, was diſ- 


charged, becauſe the party had another ſpecific legal 


remedy by guare impedit. And the Court deſired it to be 
underſtood that, as two different applications had been 
made for a mandamus to a biſhop without a good founda- 
tion, if a ſimilar one were made in future, on the ſame 
ground, they would diſcharge the rule with co/ts. 


bid. 40s. 


w n 


Of Cofts in a feigned Iſſue. 


vide 3B WHERE any important fact is ſtrongly controverted in 


Com. 462. lit in Chancery, or on the equity fide of the Exchequer, 


both theſe courts are ſo ſenſible of the deficiency of trial 
by written depoſitions, that they uſually direct the matter 
to be tried by jury. But as no jury can be ſummoned to 


attend the Chancery, or the court on the equity fide of 
the Exchequer, the fact is generally directed by the former | 


court, to be tried in the King's Bench, and by the latter, 


Me 


1 
x 
4 
; 

N 
* 
. 

1 

7 
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at the common law ſide of their own court, upon 4 frigned 
iſſue. 
Feigned iſſues are alſo, GRE uſed in the courts of 
law, by conſent of the parties, to determine ſome diſputed 
right without the formality of pleading, and thereby to fave 
much time and expence in the deciſion of a cauſe. 
Where a feigned iſſue is directed by a court of law, palmer v. 
coſts always abide the event of the verdict, though n i 
mentioned in the rule for the feigned iſſue ; but, it is other- 15 G. 2. 
wiſe, where ſuch an iſſue is ſent by a court of equity 13. 
to be tried in a court of law, for, in the latter caſe, no 
coſts are given on the verdict, but the finding of the j My 


is returned to the court of equity, where the coſts are diſ- 139. Say. 


eretionary. e 
-. Herb A 
Whilſt an action of treſpaſs was depending to try whe —— oy 


ther 4certain lands were within the townſhip of Kendall in [+334] 
Moſtmoreland, a pamphlet was publiſhed by Dr. Retheram » os P. 25 
to prove that ſuch lands were within that townſhip. Upon v Wilk x 34. 
which, the Court of King's Bench was moved, that an . S. A. 
ep - 24. 
information might go againſt the Doctor, upon an allega- Vide Hoſ- 
tion, that this book was written with a view to influence ag 
the jury of the county of Weſtmoreland, on the trial of the B. — M. 
above queſtion. Upon ſhewing cauſe againſt the rule for ; 47. R. 
an information, it was propoſed and agreed by the counſel 43. 
on both ſides, and by the Court, that it might be tried at 
Lancaſter upon a feigned iſſue. Accordingly the queſtion 
was tried, in that ſhape, at Lancaſter, and a verdict was 
found for the defendant, viz. that the lands were within 
dhe townſhip of Kendall. Upon the return of the poſiea 
the maſter refuſing to tax the defendant his coſts, a mo- 
tion was made for the direction of the Court | in that par- 
ticular. 
After this matter had been argued at the "a Wilk, 
DkExisox, and Fos r FR, Fuſtices, (alſente LEE, Chief 
Jahlice, were clear, that the Court, in this caſe, had no 


Ciſcretionary 


FFIGNED ISSUES. 


diſcretionary power as to coſts, but that coſts by law muſt 


follow the verdict. That this was not a new queſtion, 


but was determined in this court, in the caſe of Still v. 


3 Ann. Vide Rogers (1) 1 Ann, vhere a feigned action was ordered to be 


Say. OP 


25, 


tried at the aſſizes, upon an iſſue directed by the Court of 
King's Bench upon a. matter in the Crown-office, and, a 
verdict being found for the plaintiff, he had his cots. 
Nichells v. Nicholls, was alſo a feigned iſſue, and coſts fol- 


1 - lowed. the verdict. And this is always ſo when a feigned 


iſſue is directed by a court of law, but when a feigned iſſue 
is directed by the Court of Chancery, then this court gives 
no coſts, but the finding of the jury is returned to the Chan- 
cery, and coſts are there in the diſcretion of that court, be- 


cauſe the ſtatutes giving coſts do not extend to courts of 


equity. The maſter was ordered to tax the defendant his 


According to Mr. 155 Sayer's report of this caſe, 
the objection taken at the bar, to the defendant's right t) 
coſts, was grounded on a ſuppoſed diſtinction between the 
caſes of a feigned iſſue in a civil action, and a feigned iſſue 
in a criminal proceeding; in the former, it ſeems to have 
been admitted, that coſts ought always to follow the verdict, 


but in the latter, it was inſiſted, none ought to be paid, be- 


cauſe neither party is entitled to coſts in à criminal pro- 
ceeding. 


In Say. the caſe is ſtated as ſollows: upon a rule to ſhew 


cauſe, why an information ſhould not be filed againſt the 
defendant, for a miſdemeanor, a feigned iſſue was, by con- 
ſent, ordered. | 

The iſſue having been fund for the de :f:ndant, and the 
rule to ſhew cauſe having in conſequence of the verdict been 
diſcharged, the queſtion, upon an application by the defen- 


dant for coſts, was, whether, as coſts were not mentioned in 


the 


(1) 1 Lill. Abr. 477. WaIcuT, Juſtice, ſaid, this book: waz ol autho- 
ri'y in matters of practice. 
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the rule for the feigned iſſue, or in the rule for diſcharging 


| the rule to ſhew cauſe, he ought to have any? 


Ilt was holden that he ought to have the coſts of the iſſue, [+336] 

but not any of the rule to ſhew cauſe. ne, 
And WricnrT, Fuftice,—In anſwer to the objection, 

that, this feigned iſſue being ordered in a criminal proceed- 

ing, no coſts ought to be paid, cited Still v. Rogers, where a 

feizned iſſue was ordered in a criminal proceeding, and it . 


Was, nevertheleſs, adjudged that coſts ought to follow the 


verdict. And, he added, from a note of that caſe, in his 
poſſeſſion, it appeared, that, although coſts were not men- 


tioned in the rule for the feigned iſſue, the determination of 


the Court of King's Bench was, that coſts ought to follow 


the verdict (1): 

But though it is clear, at this day, that coſts, ſhall, as a Rex. v. 
matter of courſe, follow the verdict in a feigned iſſue, or- CO 
dercd in proceedings on the crown fide of the Court of King's 23 8 
Bench, the coſts to be taxed on ſuch a feigned iſſue, are a 


only thoſe of the feigned iſſue itſelf, that is,—ſuch coſts as 
were incurred from the time when the iſſue was firſt ordered 
and agreed to; unleſs the terms of the conſent-rule are ſuch 
as to include coſts incurred antecedent to ſuch order and 
agreement. 

Thus where, upon a motion for an attachment for a Rex v. 
freſcue, a feigned iſſue was ordered to try whether the de- { 13371 
fendant had been guilty of a reſcue. 

A verdict being found for the defendant, the dd 75 0 5 


Say. Rep. 
was, whether he ought to have the coſts of the motion, as 353, 


well as thoſe of the flowed iſſue ? no 
| It 


| (1) In a recent caſe, the Court of King's Bench ſlrongly intimated an 
opinion, that, as feigued iſſues were only granted with the leave of the 
court, it would be prudent i in ſuture, when they permitted ſuch iſſues to __ 
be tried, to compel the parties to conſ.nt that the coſts ſhould be in the 


diſcretion of the court, Vide Hoſkins v. Lord Berkley, B. R. M. 32 G 


3. 4 T. R. 403. 


Thomas v. 
Powell, 
B. R. P. 
31 G. 2. 

1 Zurr. 
603. 


[+338] 


Rex. v. 
Nicholls. 
. 
28 and 
29 0 2. 
Sy Rep. 
229. 
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Te as determined, that he ought to have the coſts of the 
feigned iſſue only. And by the Court,—There is not any 
difference betwixt the preſent caſe, and the caſe of a feigned 


iſſue, ordered upon a rule to ſhew cauſe why an informati- 


on ſhould not be filed; and it has been, frequently, holden, 


that in the latter caſe _ the coſts of the _— iſſue ought | 


to be paid. 

So where a feigned iſſue had been agreed upon, between 
the parties, and by approbation of the court, in order to try 
a corporation right. This iſſue having been tried, and found 
for the proſecutor in the original motion, for the informa- 


tion in the nature of a quo warrants, the queſtion now was |! 


(upon a motion for the direction of the Court to the maſter), 
whether the proſecutor ſhould have all his coſts previous to 
the feigned iſſue, or any, and what part of them; or whether 
he ſhould only have his coſts from the feigned iſſue? 
DkExisox and WiLmoT, Juſtices, —were clear, that the 
coſts to be taxed upon ſuch a feigned iſſue, were only the 
colts of the feigned iſſue itſelf, and not any coſts antecedent 


to the conſent to © try the right in a feigned iſſue.” | 
And they both ſaid, that it would be endleſs to enter in- | 


to the coſts previous to the feigned iſſue ; for they would al- 
ways be ſure to have diſputes, which party was right, and 
which wrong, at firſt, and upon the original motion. 


Lord MansFiELD concurred in their opinion; which he ; 
explained to mean (and to which they aſſented), from the | 


time when the feigned iſſue was firſt ordered and agreed to. 


In the laſt caſe, the coſts of the diſputes about ſettling F 
the feigned iſſue, after it was agreed upon and ordered, | 
were conſidered as part of the coſts, which were to be tax- | 
ed to the plaintiff; (who had prevailed in the queſtions 


diſputed, both before the maſter, and before the Court.) 
Again, a nandamus having been awarded, whereby the 


defendants, who were juſtices of the peace, were com- 


manded to appoiit overicers of the poor for Va gal- Foreign, q 
the | 


FEIGNED ISSUES. 


the return was, that JYalſal- Foreign is not a diſtin diviſion 
from Walſa-Borough. 

A rule was afterwards made to ſhew cauſe, why an in- 
formation ſhould not be filed againſt the defondanty for a 
falſe return. | 

Upon ſhewing cauſe to this ks a feigned iſſue was, 
with conſent, ordered, to try whether JValſal- Foreign was a 


_ diſtinct diviſion from Walſal-Borough ; and it was inſ-rted Vide poſt. 
) | in the rule for the feigned iſſue, that coſts ſhould abide the 
d 1 event of the trial. 
- #It being found by the verdict, that Jalſal-Fereign is a [+339] 
a diſtin diviſion from Waſſal- Borough, and a peremptory 
= mandamus being awarded, the queſtion was, whether the 
o BF defendants ought to pay the coſts of the rule for the infor- 
mation, which were incurred by the proſecutor before the 
| | feigned iſſue was ordered? | 
E | It was refolved, that they ought not. And by Ryper, 
e Chief Fuftice,—It has been ſaid, that, if the rule for the in- 
t formation had been made abſolute, and there had been a ver- 
| dict againſt the defendants, the Court, unleſs, they would 
_ have conſented to go before the maſter, would, as has been 
. ; the practice in ſome caſes, have ſet a fine ſo large, that the 
1 | third part thereof might have been ſufficient to reimburſe 
3 the proſecutor his coſts, or at leaſt a conſiderable part there- 
© of; and it has been inferred, that, as the queſtion would 
e | have been the ſame upon the information, as it was 


: 

1 

by 
75 
8.1 
7 : 
4 
Be 
6 


upon the feigned iſſue, the coſts of the rule for the informa- 
tion ought to be paid. But all this proceeds upon a miſ- 
take; for, as the queſtion in the information would, in ef- 
fect, have been a queſtion concerning a civil right, namely, 
whether Walſal- Foreign ought to have ſeparate overſeers, 
the Court, although there had been a verdict againſt the de- 
fendants, and they had refuſed to go before the maſter, 
would not have ſet a large fine. | 


OD 1 WW. Y 


It 


FEIGISZD ISSUES. 

It is obſerveable, that the Court, in giving judgment in 

Rex v. N.ch:/ls, do not appear to have adverted; in the 

lighteſt degree, to the part of the rule for the feigned iſſue, 

by which it was ſtipulated, that coſts ſhould abide the event 

[+340] Fof the trial. Which is the more extraordinary, as the exiſt- 
ence of that ſtipulation, in the conſent-rule for a feigned iſſue, 

has, in a ſubſequent caſe, been made the expreſs ground of a 


contrary decifion to that in the caſe laſt ſtated, For where 
in a cauſe on the crown fide of the Court of King's Bench, a 
rule was entered into, by conſent, that all matters in differ- 


ence between the parties ſhould be tried in a feigned ac- 
tion, and that the coſts ſhould abide the event of the iſſue, 
it was determined that the whole coſts, both on the cr2wn 
and civil fide, antecedent and ſubſequent to the feigned iſſue, 
ſhould be paid to the party prevailing therein; becauſe, as 
the coſis of the feigned iſſue only, would have followed the 
verdict of courſe, without any conſent for that purpoſe, the 
conſtituting ſuch conſent part of the rule could be done with 
no other view but that of comprehending the whole coſts. 


This was adjudged in the caſe of Olatnot v. Wainright, 


which was as follows. | | , 
An information, in the nature of a guo warrants being 
Wainr: 
85 _— prayed by Scagrave againſt Foxcroft, a feigned action was 
Foxcroft, agreed to by the parties, to try a right of election to the of- 


Oliknowv. 


RT. 
33G. 2. fice of town-clerk of Nettingham ; for which appointment 
CO bor, a Foxcroft and Seagrave were candidates. 

f * 


Ihe conſent- rule was to the effect following. Rex V. 

“ Foxcroft,” &. The firtt part of the conſent is, that the 
matters in difference between the parties ſhall be tried in a 

« feigned adtion:*” then the rule goes on, 4 that Oluknow 
ihauuld be plaintiff, and //ainwright defendant;“ and par- 
ticularly ſpecifies and ſettles the feveral iſſues that were to be 

[+241] tried. Then comes a clauſe of conſent, © That the judge 


« who ſhould try the cauſe, ſhould be at liverty to endorie 
any ſpecial! matter, that might ariſe at the trial, upon the 
| « Peſea.“ 


—— — 
- 2 * 
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« ſent, it is laſtly ordered, that the coſts ſhall abide the event 


« of the iſſue.“ | 
There were four iſſues to be tried, three of which were 


found for the defendai:t, and as to the fourth, there was a 


ſpecial verdict, upon which, after argument, judgment was 
likewiſe given for the defendant. 

On a ſubſequent day, this cafe then bearing the name of 
Rex. v. Foxcroft, cauſe was ſhewn, why the ſaid defendant 
Foxcroft ſhould not pay to the proſecutor in this cauſe, his 
colts as well in this cauſe of Rex v. Foxcroft, as in the in- 
formation in the nature of a que warrants againſt Robert 


Seagrave; and likewiſe the coſts in the mandamus moved for 


againſt Cornelius Huthwaite, Eſq. late mayor of Notting- 
ham. | 
And it was urged, that no other cofts were payable but 


| thoſe that aroſe upon the civil action, viz. the ſeigned iſſue. 


And for this, the authority of the caſe of the borough of 
IValſal was relied upon, as a reſolution directly in point. 

On the other ſide, it was contended, that Mr. Seagrave 
the proſecutor, was entitled. to the coſts of the whole, 
namely, the coſts in the cauſe of Rev v. Foxcroft, the in- 
formation againſt Seagrave, and on the mandamus directed 
to Huthwaite, as well as the coſts of the civil ſuit, upon the 


feigned iſſue. 


Lord MAN Ss FIELD was of opinion, that the Court were 
tied down by the conſent- rule, to direct the coſts of the whole 
to be paid by the defendant Foxcroft. It was made in the 
cauſ2 where an information was prayed againſt him, in the 
nature of a 9 warrants, to ſhew by what authority he 
claimed to be town-clerk of Nottingham; to which office 


ſents, that the matters in di ference between the parties ſhail 


« pgſlea. ' Then it concludes thus“ And by the like con- 


1342 


Seagrave alſo claimed a right. Foxcroft thereupon con- 


be tried in a feigned action; - and then he conſents, in ex- 
© pres. 


FEIGNED ISSUES. 


preſs terms, — ut i cots hail abide the event of the iſſue. 
Which muſt mean che whole coſts, or elſe it has no mean- 
ing at all; for the coſts on the civil ſide (ariſing upon the 
feigned iſſue only) would of courſe abide its event, without 
needing any rule, or any conſent for that purpoſe ; that point 
having been fully ſettled long before the making of the pre- 
| ſent conſent- rule. Conſequently, this conſent takes in the 
other coſts, on the crown ſide. 
The other three judges were of the fame opinion. Rule 
made abſolute. 
Williamsy, At the trial of a feigned iſſue at bar, in which the we 
Artoruey General was defendant, the plaintiff, apprehending that he 
— _ p. could not proceed with ſafety, declined opening the cauſe, 
1754 Burt. and ſubmitted to a nonpros, and it was holden that he ſhould 
Excheq. pay no coſts, the defence being on the behalf of the crown, 
245 who neither pays nor receives coſts. 
146557 But where the king is not a party, the plaintiff on a non- 


on Dem: ſuit in a feigned iſſue, is liable to coſts, though the point in 
I 
Wynne v. Controverſy | ſhould turn upon a grant from the crown. 


the Biſhop 
of Bangor. [a Seacc. Hil. 1737. Ibid. 248, 9. 
Tempeſt v. In one caſe, where three feigned iſſues were directed to be 


— tried, and there was a verdict for the defendant upon the 
| 25 and 26 iſſue of the moſt material conſcquence, and for the plaintiff 


* 131. upon the others, it was lden that if any one iſſue be found 
for the plaintiff, he muit have his coſts. 

_ If an iſſue be directed out, of chancery to be tried, and the 

0 - oy plaintiff in the ſſue gives notice of trial, and does not 


countermand it in time; upon motion, the Court of Cha: - 
cery will give coſts, and not put the defendant to n ove 
the court of jaw where the iſſue is to be tried. 


CHAPTER. 


ut 
nt 


CHAPTER V. 


OF COSTS, UPON AMENDMENTS; REPLEAD- 
ERS; BRINGING MONEY INTO COURT ; 
AND UPON A VERDICT OR JUDGMENT, 
AS TO PART ONLY, FOR THE PLAINTIFF. 


SECT. I. 
Of Cofts, upon Amendments, 
SECT. II. 
Upon a Repleader. 
SECT. III. 
When Money has been paid into Court. 
SECT. IV. 


Wiere Judgment, or a Verdict, is given, as to 1 onh, 
for the Sony | 


AMENDMENTS. 


[t345] F 


/ Cuts upon — | 


AMENDMENTS might be made at the common law f 


Gith. H. C. both in civil and penal actions, whilſt all the proceedings 
P. 114,115. 


2 Burr. continued in paper, for they were then conſidered as only | 


_ — 2 fieri, and therefore ſubject to the control of the courts. 
But, after the pleadings were once entered upon record, it 

was formerly held, that by the common law no amendment 

Gilh. H. C. could be permitted, unleſs within the very term in which 
- _ Lice, the judicial act ſo recorded was done: for during that term 
265.2. the record is in the breaſt of the court; but afterwards it 
admitted of no alteration. But now the courts are become 

more liberal; and where juſtice requires it, will allow of 
amendments at any time while the ſuit is depending, . not- 
withſtanding the record be made up, and the term be paſt. 
However, where an amendment is made in any ſubſequent 


1 Burr. 22 term, the proceedings muſt ſtill be ſuppoſed to be in paper, 


for where the court cannot help ſeeing that they are upon 


record, they have no authority to give-leave to amend ; ex- 
cept in ſach particulars as are compriſed in one or other 


25 — 17 of the ſtatutes of amendment. And even where the plead- 


Lill. Abr. ings are ſtill in paper, the court will not permit an amend- 


70. FL. ment to be made, unleſs application, for that purpoſe, be 
made within a reaſonable time. 

Inſtead of paying coſts, at common law, for leave to 

6) +amend defeQive pleadings ; it ſeems that, where an appli- 

A. 2 laſt. cation was made for that purpoſe, it was uſual for the court 

— co. to impoſe a fine upon the party, or, according to the better 


Ent. | a) opinion 


he cit 
© nar; 
then | 
« zur} 
* cen! 
© aliv 
% mal 
© Do: 
cut: 


% „ion. 


| - AMENDMENTS. 
opinion (1), upon the pleader, (in whoſe ignorance or in- 
advertence the defect originated) for his bad pleading, and 
then to grant the amendment prayed. This power of ſin- 
ing for a bad plea (whether it might be impoſed on the party 
or advocate,) was exerciſed by both the ſuperior and in- 
ferior courts; but having been much abuſed, particularly 
in the latter where the fine was paid to the lord, it was 


provided by the ſtatute of Marlbridge, 52 Ul. 3. c. 11. that 


te neither in the circuits of juſtices, nor in counties, hun- 
« dreds, and courts baron, any fines ſhall be taken pre pul- 
« chre placitando, or beaupleader,”” that is, for leave to 
amend vicious. pleadings. And it ſhould ſcem that this 
prohibition is extended to the ſuperior courts, by the ſta- 
tute of N eftmin/ter the firſt, 3 Za I. c. 8. conſir. ned by 
1 Edi. 3. at. 2. c. 8. 

From this abolition of the ancient fines impoſed by the 
+courts on granting leave to amend, we may, perhaps, not 
unfairly, deduce the practice, which now generally prevails, 
on ſuch occaſions, of ſubjecting the party applying for leave 
to amend, to the payment of the coſts thereof; for, as the 


giving leave to amend is an indulgence from the court, 


who had no longer a power to fine pro flultiloquio, it was 
thought 


05 Lord Coke ſpeaks of this fine pr: Patt: loqris both! in his 2 lea 
122, and in the preface to his Eutrics; in the ſormer of theſe books, he 
maintains, that it was not impoſed on the crunſel for his miſtake, but on 
the party for leave to amen a bad plca. However, in the prefaee to !.'3 
Book of Entries, his lordſhip holds a different opinion; in proof ef which 
he citesa record of 5 Hev. 3. in theſe word:: © Raculphus de Barfield qui 
* narravit pro germano filio 'Furoldig in niifericord'a pro ſultiloquio; and 
then proce: ds thus.“ quod, inter alia acta publica, evincit manifeſt», 
juvridicum ea tempe date, non clientem, mulctatum fu ſſe; iniquum enim 
* cenſcbatur client um parnas luere pio delicto jureconſulti, quod ſane nihil 
* aliud fuiſſet, quam in miſerum cumulaſſe miſcriam, vis. mulctam pro 
male placitando impoſuiſſe clienti, qui id-irco dictæ ſaæ ſecit jacturam, 
©* DPominus Robertus de Wilby, anno 24 Eacv. 3. Juriſpe:ico ad ſeptum 
e curZ allocuturus, dixit, F-o ay vien le terifs que fi wous uſes plede un erres 
* nious plea, que v. us alafies al frijen,” 


[+347] 


AMENDMENTS. 
thought reaſonable that the party ſhould at leaſt pay coſts | 


upon amendments. 2 th: 

Vide Loft, And at this day, generally ſpeaking, whenever either party WW wa 
=—_ has leave to amend, the condition of paying coſts is annexed 
to the rule. 

Reg! he et The plaintiff, however, may amend his declaration in 
n. (J) matter of form, after a general iſſue pleaded, and before en- 
— ingey try, without paying coſts or giving an imparlance; but if 
the amendment be in matter of ſub/ance he muſt pay coſts, 

or give an imparlance. And if the amendment be in 
ſubſtance after a ſpecial plea pleaded, the plaintiff muſt pay | 

coſts, although he had rather give an imparlance. So where | 

—— the defendant had demurred to the declaration, and given 


Bramble, 
M. 8 G. a. a rule to join in demurrer, it was holden that the plaintiff 


Barnes, 6. 
could amend only upon payment of coſts. 
It was formerly holden, that, upon an amendment before 


Place v, plea, it was in the defendant's election either to have coſts, 
Twiford, 2 : ; | 
Keb. 120. Or take an imparlance, but, where the amendment was 


15 2 00 made ſubſequent to the plea, that it was optional in the 
175, 428. plaintiff to pay coſts, or give an imparlance; but, in a 
* g. modern caſe, it was freſolved, that this election, ypon an 


[+ 348] amendment, reſides with the defendant (1). 
Set 
Leckill v. Reyncll, 2Str. 7 750. 1 Lill. Pr, Reg. 70, 475. acc, Comb. £8. 


A party obtaining leave to —_ on payment of coſts, 
is only liable to ſuch coſts as are neceſſarily occaſioned by 


the amendment. 


Vide 2 Bl. 
1276. 


Thus 


(1) In all caſes of amen ments, after plea pleaded, the defendant has li- 
berty to ple ad de nove, and has two days for that purpoſe after the amend- 
ment made ard payment of coſts. N. Reg. B. R. M. 10 G. 2. But in 
Blunt v. Morris, 2 Bl. 785. it was held that on amending the declaration, 
the defendant is entitled to four days time to plead; and all the prothono- 
taries and ſecondaries (except Paramor) were of opinion, that in ſuch caſe, 
a new four days rule to plead is alſo neccſſary. Vide 1 Lill. Pract. Reg 


475. D. 


pſts, 


"hus 
as li- 


ut in 


tion, 


ono- 
caſe, 
Reg. 


AMENDMENTS. 


Thus where, on a motion on the part of the proſecutor, 
that the maſter might review his taxation of coſts, the caſe 5 
was, that the defendant had had leave to amend his plea, on 
payment of coſts, but the amendments made in it were not 
eſſential to the real merits, nor ſuch as defaced the record 
(there being much more ſtruck out, than put in). The 
allowance made to the proſecutor upon the amendments 


actual amendments made therein; - and not as for a an entire 
new plea. 
| Loxp MansrisLD.—The principle is certainly right, 


that where the defendant has leave to amend his plea, the 


proſecutor ought, in juſtice, to have liberty to reply quite 
de novo, if he judges proper; and alſo that, in all events, 
he ought to be allowed the expence of attending and con- 


ſulting Fand feeing counſel, in order to adviſe whether it be 


prudent or proper to reply de novo, or not. 


Rer. v. Ro- 
ger Philips, 
B. R. H. 32 
G. 2. 2 
Burr. 757. 


of the plea itſelf, and of the ſubſequent pleadings, depen- 
dant upon it, had been only made, in proportion to the 


[+349] 


But where he does not judge proper to depart from his 
former replication and reply de novo, but only makes ſuch 


alterations in it, as merely purſue and are the natural and 
neceſſary conſequences of the alterations made in the plea 
by the defendant, and which alterations in the replication 
do not deface the record (which he took notice was the 
preſent caſe,) nothing more ought to be allowed, than in 
proportion for ſuch neceſſary alterations and amendments 
in the replication, and .it's ſeveral dependencies; for it 
muſt not be left in the proſecutor's power to load the de- 
fendant unneceſſarily, either out of ſpite or vexation, or 
for any other reaſon, exceeding the bare neceſſity of the 
thing. 

Mr. Juſtice DExisox (the only other Judge then in 


court) was of the ſame opinion. 


U | Candid Ys 8 


AMENDMENTS. nn 

Conſequently, as the maſter of the Crown-office had 

acted agreeably to this reaſoning, the proſecutor's counſel 

took nothing by their motion. [ 

But, though the terms of granting leave to — are, 

in general, the payment of ſuch coſts as the oppoſite party 

muſt neceſſarily ſuſtain by reaſon thereof, the courts have, 

in ſome inſtances, under particular circumſtances, directed i 

amendments to be made without coſts. I 

x0 — As where, after judgment upon a demurrer, in the entry F 

[+350] of the award of a writ of inquiry upon the roll, a few i 

2. 3 Mod. words (viz. by the oath of twelve good and lawful Fi 

This amend men, ) were omitted the Court held it amendable wich- 

ment ſeems gut coſts. 1 
to have | 

been made 

after error brought; as to which, vide poſt, 

Tite v. the So where ejectment was brought againſt the Biſhop of 

Were Worceſter and ſix others, who all ſeven entered into the rule 

3 M. 8 to confeſs leaſe, entry, and ouſter. The plea roll, the / | 

14. "il tringas, and the jurata, were againſt ſeven defendants, but 

Viae ibid. the 17/7 prius roll and the po/fea, made mention but of five 


116. defendants. After verdict for the plaintiff, it was moved 


that by this omiſſion of two of the defendants in the 11 4 
prius roll, and peſtea, the action was diſcontinued againſt 


all. Upon which the plaintiff made application to the 
judge who tried the cauſe, to return the pgſea, that all the 


ſeven defendants were found guilty; which was the fact; 


for all the defendants appeared at the trial and made de- A | 


fence, and the verdi& was given againſt them all. The 


judge, accordingly, returned all ſeven guilty, upon the 


foftea. The plaintiff, afterwards, moved that the Court 3 
would give him leave to amend the ni prius roll, &c. by 
the plea roll. The Court ſaid, as it appeared by the iſſue 
roll, that iſſue was joined by all ſeven, the omiſſion of two | 
defendants in making up the ni prius roll was a mere miſ- f 
take of the clerk, and, therefore, well amendable. Afﬀter- i 
wards, 


had 
inſel Fo 
are, 


arty 
ave, 


vful 


AMENDMENTS. | 
wards Sir Bartholomew Shower moved, that the plaintiff 
ſhould pay coſts for this amendment, becauſe the defen- 
dants had ſued a writ of error, for this error only but 
the Court rejected the motion, becauſe this amendment 
was made before judgment was given, at which time 
(1) the defendants ought not to have ſued their writ (ij vide : 
of error, but ſhould have waited until judgment had been T. R. 280. 


given. 


And where, after rule for judgment for the plaintiff [+351] 
and before entry of it, the defendant brought error. After- Ar RR. 
wards, in the entry of the judgment, the clerk made an er- 3. cited 


ror by miſtake; and leave was given to the plaintiff to amend , _ . —_ 3 


without payment of coſts. 


In another caſe, the court permitted a joinder in demur- Ridge v. ir- 
ton. B. R. p. 


rer to be amended without coſts, the defect appearing to be, ab 


a mere vitium clerici. Say, on 
Coſts, 157. 


Again, leave was given to amend an information of for- Anon, B. K. 


T. 12 W. 
gery in ten places, without coſts or imparlance, becauſe the g e 3˙ 


amendments made no alteration of the fact. 


If any coſts ſhould be incurred by the amendment of a de- Anon. — R. 
22 Car. 


ſect in the entry of a ſpecial verdict; the party, plaintiff or , I ili. Pr. 
defendant, in whoſe negligence the fault originated, ſhall Rep 471. 


pay ſuch coſts. Though, in one caſe, the court allowed Crone 
v. Grumſ- 


the concluſion of a ſpecial verdict to be amended, after ar- den, B. R. 


ument, without coſts. P. 10 W. 3. 
8 5 1Ld.Raym. 


Before the ſtatute of 5 Geo. 1. e. 13. a writ of error was oy 

not amendable, becauſe, it was ſaid, that amendments are eo. 34. 
granted for the ſupport of judgments, but the principal de- , Ld. 1 
ſign of writs of error is to reverſe them. But now, by the — => 
above ſtatute, all writs of error, wherein there ſhall be any 


variance from the original record, or other defect, may and 


ſhall bg amended, and made agreeable to ſuch record, by 
the reſpective courts where ſuch writs of error ſhall be made 


returnable. 


& 2 * Upon 


AMENDMENTS. 


[+352] Upon amendments of writs of error, it ſhould ſeem that 
— vide 16. n0 coſts are payable. In the caſe of Sir John Forteſeue 
ſemb. con- Aland v. Maſon, the Court declared themſelves of that opi- 


Fo — nion, ſaying, that as the ſtatute contained no proviſion with 
Aland v, reſpect to coſts, in ſuch _ they did not ſee how they 


— 2. had authority to give any. 


1 Barnard. 
K. B. 1co, 176. S. C. 2 Str, 863. 


Gardiner e So where there was a variance between a writ of error 


R. P. 4 = and the record, which neither party would move to amend 
i _ for fear of paying coſts, the Court, having obſerved the 
1587.8. . defect, declared that they might ex officio amend the writ 
461 wag of error, and make it conformable to the record, by virtue 
2 Str. 902. of the 5 Geo. 1. c. 13. without any application, for that 
| purpoſe, by either of the parties. And they further re- 

ſolved, that the plaintiff in error was not liable to coſts 

upon ſuch an amendment, the ſtatute not — any to 


be given thereon. 
This caſe ſeems to be alſo reported, by the name of Mar- 
ret and Gardiner, in Fitzgib. 268.; and it is there laid 
down by the Court, that, where an amendment of a 
writ of error 1s prayed upon the ſtatute of 5 Geo. 1. c. 13. 
it is to be without coſts : but if the prayer be alſo to amend 
the aſſignment of errors, the rule is with coſts, becauſe 
then the party comes for a favour of the court. | 
gib. H. . After a writ of error brought, the court, in which the 
— * * judgment was given, will generally, in favour of the judg- 
Nicholas v. ment, permit the defendant in error to amend the record. 
1 op But there is the following diverſity with reſpect to the term 
= ow upon which they will grant this indulgence. If the plaintiff | 
[t35 3] tin error wave his writ of error, and agree to proſecute it 
2 r, 8 no farther, after the amendment, the defendant in error ſhall 
vide Tho. not be allowed to amend, but upon the condition. of his 
Jn. 212. 2 paying the coſts, not only of the amendment, but alſo of 


1.4. Na aym 
907 Buncs the writ of error; becauſe, till the record was amended, 


7. I > ' 
* Ob. | | the 


ror 


lat 


AMENDMENTS. 


the plaintiff i in error had a ſufficient cauſe for bringing the hy acc. 
writ. But, on the other hand, if the plaintiff in error, 3 
after and notwithſtanding the amendment, elect to proceed, 113. 
the defendant will then be allowed to amend without 
paying the coſts, even of the amendment; for, in the 

latter caſe, it is obvious that the plaintiff did not depend 

on the error amended, but on av for the reverſal of 

the judgment; 


The defendants, in an action of replevin, having obtained Fyſon v. 
an order to amend the avowry on payment of coſts, their 2 3 
agent, after the plaintiff's death, but before he was ac- Barnes, 138. 
quainted with it, paid the coſts taxed on the amendment to 
the agent of the plaintiff ;—and the Judges in the Ls 


ordered the money to be repaid. 


SECT. II. 


Of Cſis upon a Repleader, 


WHEN the parties join ifſue upon a fact which is to- ( Aid. . 


1 tally immaterial, or inſufficient to determine the right, ſo Hard. 331. 


that the Court, after trial thereof, cannot know for whom i — — 
judgment ought to be given, they regularly award a re- nah arg 
pleader, or give judgment quod partes replacitent ; unleſs cited. 
it appears, from the whole of the record, that no manner [ 13540 
of pleading the matter can avail, and then a repleader would 
be nugatory. | 

If a repleader be granted, the 3 muſt begin de S.. 659. 
novo at that ſtage of them, whether it be the declaration, 3 6 Mod. 2 4 


ac. Abr. 
plea, 125 


* | 


REPLEADER. 


plea, replication, &c. wherein there appears to have been | 


the firſt defect or deviation from the regular courſe. 


bene, No cds are allowed to either party upon a repleader, ſ 
ih. Pra@. becauſe it is a judgment of the Court upon the plead. |! 


Reg.472-B.. 


dalx. 579- ing; and both parties were in fault to ſuffer an imma- 4 
3 Burr. Jos. terial or inſufficient iſſue to be joined, and therefore 
neither of them can have any claim to receive coſts from the 


other. 


Zr. Thus where, in an ation of aſſumpſit againft an admini- 


T. a2 W 


ant M. 2 ſtratrix, the defendant pleaded that ſhe herſelf ( inſtead of the Þ 
Vent. 196. inteſtate) made no ſuch promiſe, after verdict a repleader 4 


vas awarded, without coſts on either fide. 


Noble v. 80 where, in an action of trover, the defendant pleaded 
Lancatier, uon aſſumpſit; and iſſue being joined thereon, the cauſe was 


P.8G. 2. 


Barnes.125. tried, and a verdict was found for the plaintiff; but this iſſue l 


S. C. Pract 


Reg. C. P. being immaterial, the judgment was arreſted, and a re- I 
374. Sag pleader awarded. A rule to replead was afterwards given 


Pr. S P. 


116. by the plaintiff, and, for want of the defendant's replead- | 
ing, judgment was ſigned by default, anda writ of inquiry | 
executed. Upon which a queſtion aroſe, whether the pro- 
thonotary, in taxing coſts on ſigning the final judgment, 
ſhould allow the plaintiff the coſts of the immaterial plead- 4A 

[4355] ing, and trial ;—+and the Court directed that he ſhould not 3 


allow ſuch coſts, becauſe there had been faults on both 


-F 


SECT. | 


* 
* 
gi.” 
"BN 
3 
= 


- 
oe 


uf 


the time of Lord Chief Fuftice KELYNG, and was intro- N 


PAYMENT OF MONEY, &. 


SECT. III. 


Of lit, Gel Money has been paid i into que. 


IF the plaintiff accept of the money brought into court 5 Bac. Abr. 


20 Say. on 


upon a plea of tender, he ſhall pay coſts to the defendant. Coſts, 146. 


VideiVent, 
21. _— 357, 8. 


The practice of bringing money into court firſt aroſe i in white v. 


duced for the purpoſe of avoiding the hazard and difficulty B. R. her 


of pleading a tender; and with a view of enabling a party, _ e 


who had no opportunity of making a tender, or at leaſt 2 455 
vi 


had omitted to do ſo, to ſatisfy the debt, for which the Salk, 397. 


action was commenced, „ en any further ex- 


pence. 


When, therefore, a Adden does not controvert a 


plaintiff's right of action altogether, but merely the amount 


or quantum of his demand, he may (in a ſpecies of action 
where the practice is allowed) as a matter of courſe before , . R 


plea pleaded, and, at this day, even after plea, by obtain- 711. 


ing a judge's order for the purpoſe, pay ſo much money 


into court, as he apprehends to be really and juſtly due to 


the plaintiff; and no inconvenience enſues to the plain- 
tiff from this practice, becauſe, in general, the condition 


of paying coſts, up to that time, is made part of the rule 


giving the defendant leave to bring the money into court. | 
+If the plaintiff proceed in his action after the defendant [+3 $6] | 


has paid money into court upon the common rule, and af- Savage v. 


Franklyn, 
terwards move to take it out, the Court will give him H. 3 gt 
ave to do ſo, upon — of paying to the defendant png 

| the Reg. C. P. 


254, Davis 


PAYMENT OF MONEY 


| H.Maofell, the * which he may have incurred, ſubſequent to the 
vii; G. 2. 
Barnes, 282. time, when he brought the money into court. 


8. C. Pr. 
Reg. C P. 255. Vane v. Mechell, H. 17 8. 2. Barnes 284. Bate v. Crane, P. 2 


G. 2. Ibid. 287. | | 


So if, after the money paid 5 the plaintiff proceed to 
trial, and thereupon either become nonſuited, or do not re- 
cover damages exceeding the ſum brought into court, he 

. ſhall pay coſts to the defendant. 
— But, by proceeding after the defendant has paid money 
Davies v. into court, the plaintiff does not forfeit his right to coſts 


_— up to that time, in caſe he, afterwards, at any time before 3 

— Mechell, trial, . to accept of it, and to ſtay proceedings. 
are v. 

Crane, ubi ſupra. 


2.2 Tb doarine was, however, nates; in the caſe of 
| —_ — Berwick v. Symonds, wherein it was holden, that the plain- 
tiff, who had proceeded after the defendant had brought 
money into court, and then diſcontinued his action, was 
not entitled to eoſts up to the time of bringing the money 
into court, But, notwithſtanding this deciſion, the con- 
ſtant practice, at leaſt of late years, in the King's Bench, 
has been conformable to that eſtabliſhed, by the caſes above 

- Cited, in the Court of Common Pleas. 
—_— -—4 Far where, upon a rule obtained by the plaintiff, to ſhew 
k. H. 25 Cauſe, why the maſter ſhould not be directed to tax the 
2 4 T. coſts of the plaintiff to the time of the defendant's paying 
1 357] money Finto court, and thoſe of the defendant from that 
time to the time of countermandiug the notice of trial; and 
why the defendant ſhould not pay the balance ta the plain- 
tiff; it- appeared, that the plaintiff had, notwithſtanding 
the payment of money into court by the defendant, pro- 
ceeded in his action, ſo far as to deliver the iſſue with no- 
tice of trial, and that he had erwards nn ſuch 


notice, 
Z Lo . 


INTO COURT. 

Per Curiam,—On inquiring of the maſter, it appears to 
be the conſtant and regular practice, that the plaintiff is en- 
titled to have his coſts to the time of paying money into 
court; and the defendant all his 3 coſts. Rue 
abſolute. | 

But if the defendant pay money into court upon the com- 
mon rule, and the plaintiff proceed in his ſuit actually to 
trial, when a verdi& is found for the defendant, or a juror 
is withdrawn by conſent, the plaintiff is not, in either 
caſe, entitled to any coſts at all, not even to thoſe in- 
curred uu to the time of the money being paid into 
court. 

Indeed in Griffiths v. wi lliams, where the plaintiff, after B. R. P. 2) 
the defendant had paid money into court after plea, upon a gl. * * 
judge's order, proceeded to trial, and obtained a 3 
which, being only for the exact ſum that bad been brought 
into court, was afterwards ſet aſide, and a verdict entered 
for the defendant; it was holden, that the plaintiff ſnould 
have coſts up to the time of the payment of the money into 
court, and that he ſhould pay the defendant the ſubſequent 
coſts. 

+But this part of the caſe laſt cited has been expreſly * [+3 58] 
nied to be law; and the above diſtinction between the | 
caſes, where a plaintiff proceeds in his action after money 
has been paid into court, and deſiſts before trial, and where 
after ſuch payment, he actually goes on to trial, and 
then has a verdict againſt him, is now, by ſome very recent 
determinations of the Court of King's Bench, fully eſta· 
bliſhed. 

On the trial of this cauſe the defendant obtained a ver- g,.,.,c., 
dict, but, as he had paid money into court before trial, it v- Yorke, | 
was now moved that the plaintiff ſhould be allowed his phe pag 
| Coſts up to that time, on the authority of Hartley v. 3 


Bateſen, and Griffths v. Williams ; and that * might r. Hudſon, 
| | be 
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be deducted out of the colts to be ou by him to the de- 
fendant, 


ported. 
Per Curiam. Rule refuſed. 


| Stodharty. Again, after the declaration was delivered, the defendant J 


£ — = paid 540/. into court, which the plaintiff did not then take 


657. 


or was not entitled to the coſts till the time of paying the 
money into court? The maſter having taxed thoſe colts, 
a rule was obtained to ſhew cauſe why the taxation {ſhould 
not be ſet aſide. 
19599] (a) each party muſt pay his own cofts. And 
* Burr, Juſtice, —obſerved, that the form (1) of the 
rule decided this queſtion; for it was part of the rule, that 
if the plaintiff would not accept of the money brought into 
court, 


(1 ) The form of the common rule for paying money into count; now 
uf. d in the King's Bench, is as fo lows: 
Wedneſday n:xt after thre: weeks of the Holy Trinity, in the 3oth 
year of King George the Third. 
Dean, 7 IT is ordered, that the defendant have leave to bring into court 


Fern, N four pounds fur ſhillings; and thereupon, uuleſs the plaintiff | 


mall accept thereof, with coſts to be taxed by Mr. Benton, in full diſ- 
charge of this ſuit, the ſaid 4/. 4s. ſhall be ſtruck out of the declara- 
tion, and paid out of court to the plaintiff, or his attorney, and upon 
the trial of the iſſue, the plaintiff ſhall not be permitted to give evi” 
deuce for the ſaid 40. 45, Upon the motion of Mr. M bull. 


By the Cob r. 


But BuLLER, Juſtice, —ſaid, that though the plaintiff g 
was entitled to the coſts up to the time of paying money ] 
into court, if the application were made before trial, yet 
that the party came too late after trial, and that that | 
part of the caſe of Gr:ffths v. Williams could not be ſup- 


3- T. K. but proceeded to trial, when a juror was withdrawn by 1 
conſent. And the queſtion was, whether the plaintiff was | 


The Court—ſaid, that whenever a juror was withdrawn 


. — 2 


INTO COURT. 


court, with the coſts, &c. the ſaid money ſhould be ſtruck 
out of the declaration. Then if it be ſtruck out, that 
is not conſidered as part of the declaration. Rule abſolute: 

The coſts of paying money into court, and taking it out. Cotton v. 
by the plaintiff, muſt be paid by the defendant, although ; e 9 G. 
he tendered the money to the plaintiff's attorney, before 9 
ſuch payment into court, who then refuſed to accept of it; ; 258: * 
for though the defendant might tender the debt, he could p. 120. : 
not tender the coſts before they were taxed. 

Though the condition of paying colts uſually conſtitutes 
part of the common rule for bringing money into court, yet, 
where it appears that the action was brought and kept on 
foot very oppreſlively, the Court will * the rule without 
annexing the condition. 

+Thus, in an action upon the oh for the uſe and occupa- [+360] 
tion of a houſe, the defendant had obtained the common ee 
rule for liberty © to pay 20. 5s. into court, and to have it ſtruck B. R. 5 wy 
« out of the declaration on payment of coſts.” The plain- ok 8 
tiff's attorney applied to get theſe coſts taxed and take the 3 A 
money out of court. Upon which, a motion was made, 
on the part of the defendant, that this rule ſo far as related 
to the co might be diſcharged ; and alſo that the plaintiff 
ſhould pay the coſts of the ſuit itfelf, and alſo the coſts 
of that application. | 

The motion was grounded upon the following circum- 
ſtances :—a quarter's rent (amounting to 20. 55.) and no- 
thing more was due from the defendant to the plaintiff. The 
defendant was always ready to have paid it; but the plain- 
tiff kept out of the way in order to prevent a tender, and 
yet brought this action as above ſtated. The defendant 
. ſummoned the plaintiff before a judge to ſhew cauſe, 
why, upon payment of the debt and coſts, proceedings 
ſhould not be ſtayed. The plaintiff's attorney pretended 
that his client had other demands, and, therefore, refuſed 


to 


i 


— —— 


D 1K — 


2 Ys 


__ - —_—- — 
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to take the 21. 5s. and coſts. And ſo the judge was pre- 
cluded by this allegation from interfering, and could make 


no order; in conſequence of which, the defendant was obli- ; 
ged to apply to the court for the common rule, to pay the | 


2/. 55. into court, with the coſts then incurred. 
The Court, upon full conſideration of the matter, looked 


upon theſe proceedings, thus carried on by the plaintiff, to : 
be oppreſſive; and, therefore, they did diſcharge ſo much of 


the common rule, as directed the payment of coſts by the 
defendant to the plaintiff; but rejected the other on of the 


motion. 
And by Lord Maney, Chief Juſtice.— Upon the 
particular circumſtances of a caſe, the Court has a power, | 


although the general rule be otherwiſe, to give leave to 
bring money into court upon the common rule without 


coſts ; and the preſent, wherein the plaintiff kept out of + 


the way on purpoſe, to avoid a tender of the rent, is a pro- 
per caſe for giving ſuch leave. It is, in the general, of 
courſe, to allow coſts, where leave is given to amend: but 


the Court may, upon the particular circumſtances of a caſe 
give leave to amend without colts, ' 


Dex180n, Juſtice.— The Court has, certainly, a power 
where the juſtice of a particular caſe requires it, to diſpenſe 
with a part of one of it's rules; which can only be adapted 
to general caſes. 

FosrER, Juſtice.— There is, perhaps, no caſe, where 
coſts are more generally given, than upon the granting of 
a new trial; and yet a caſe may be ſo circumſtanced, as 


to make it proper for the Court to grant a new trial, 
' without annexing the condition of paying the coſts of the 


former trial. 


Wil nor, Puftice—The circumſtances of this caſe are 


ſo peculiarly hard, that the Court ought to go as far as by 
the rules of law it can in granting relief. If the firſt ap- 
plication had been for leave to bring money into court upon 


the 


counts. 


INTO COURT. 


the ſoommO⁰ rule, without coſts, I ſhould have been for [+362] 
giving it; and I ſee no reaſon why it ſhould not be now 


given. 
If the defendant pay money into court upon the com- erf 
mon r ule, with reſpect to ſome counts only of the de- 3 


claration, and the plaintiff think proper to accept of it, he lier 3 0 
1 


is entitled to coſts _ the whole declaration up to that _ 22 G.2, 


time. Barnes, 286. 


But the practice is liferenti in whe Court of King's Bench ; 


where, if money be paid into court upon ſome of the counts 


only, and the plaintiff take it out, he is entitled to the coſts 


only of thoſe counts. | 

Accordingly, in an action upon a policy of inſurance, the — 5 
declaration contained ſeveral counts, averring intereſt in R. H. 32 
different perſons. The defendant paid money into court g. rev 
upon ſome of thoſe counts, which the plaintiff took out. | 
And, the maſter having only taxed the plaintiff his coſts 


on thoſe counts, it was moved, that the maſter might re- 


view his taxation, and allow the plaintiff coſts upon all the 


counts ; on the ground, that the other counts were not ad- 
ded for the purpoſe of vexation, but were eſſentially neceſ- 
ſary, in order to adapt the declaration to the truth of the 


; eaſe as it might appear at the trial, it being doubtful who 


was intereſted, 

Lox Kenyon, Chief 2 ffice—The b rule of 
this court has been not to allow the plaintiff all the coſts 
under theſe circumſtances; and it is founded on principles 
of juſtice. When a defendant pays money into court on 
ſome of the counts only, it is ſaying, in other terms, that 


he admits that the plaintiff has a cauſe of action againſt [+359] | 


him to a certain extent, but that he means to defend 


himſelf againſt the charges contained in the other counts. 


And the plaintiff, by taking the money out of court, pre- 
cludes himſelf from all right to the coſts upon the other 


Per 
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Per Curiam. Rule refuſed. 


"a 7 9 1 < * * 
— 


n 


Rathbone Where a plaintiff proceeds to trial after the payment | 


Stedman 
T 2G . of money into court upon the common rule, and has a | 


T.2G 2. 


PraQ. Reg. verdict againſt him, although he is entitled to the money | 


CE act. 
S. C. Caf. paid into court, it is uſual for the Court to order it to be 


2 = . paid to the defendant towards the ſatisfaction of his coſts, 


H. 8 G. 2. 0; if the ſum exceed what is due to him on that account, 


2 ” ſo much thereof as will be ſufficient for the purpoſe. 


Paſton, 3 
8G. 2. Caf. Pr. C. P. 177. = Bank. 287. acc. n R. H. 206. Semb. contra. 


So where the plaintiff proceeded in his action after mo- 


Bate v. 
Crane, P. ney had been brought into court, upon the common rule, 


Rs but, before the trial, applied for leave to take it out, the 
Court granted it, with coſts to the time of bringing the mo- 


ney in, the plaintiff firſt paying the ſubſequent coſts to the 
defendant out of the money in court, if ſufficient; and if not, 


the plaintiff to ſupply the deficiency, and 3 pro- 


ceedings to ſtay. 
If, in an action in the Court of King's Bench, the plain- 


tiff chooſe to accept of money brought into court on the 
common rule, the court will not grant an attachment 

[+ 364] againſt +the defendant for the non-payment of the coſts up 
to that time, their rule in that particular not being compul- 
ſory ; but the plaintiff muſt, in ſuch caſe, go on to trial, 
and, although he may not recover damages to the amount 
- of the ſum paid into court, he ſhall have the coſts of the 
whole proceedings. 

"oY As where, in an action of aun the defendant 

Lady Dine- brought eight pounds into court upon the common rule. 


Iy, H. 18 


G. 2. 2 Str. The plainci took it, and after taxing the coſts up to that 
ns time, demanded them of the defendant ; but, as theſe were 


not paid, he went on to trial, and odtained a verdict for 


ſeven pounds eighteen ſhillings. It was inſiſted, that, as 


the plaintiff was overpaid by the money taken out of court, 


he 0 ought not to have the coſts of the proceedings ſubſe- 


quent 5 


INTO COURT. 


quent to the bringing it in. But the Court held, that, as 


ent to the coſts, this caſe was to. be conſidered as if no rule had 
IS a been made, becauſe the terms of it had not been complied 
ney with by the defendant ; and that, in ſuch caſe, it is not uſuay 
be to grant an attachment, but the plaintiff, as the rule is only 


a conditional one, goes on. And they directed the prſiea 
to be delivered to the plaintiff, in order that he might tax 
his whole coſts; but he was ordered, upon taking out ex- 
ecution, to allow for the eight pounds which he had taken 
cout of court. | . 

The Common Pleas form of the common rule for bring- 


N Scarrall v. 
lle, ing money into court, formerly, correſponded with that 3 l. 
4 G. 
the now uſed in the King's Bench, but the former court, con- RR pe | 
10- ſidering it as deſective, becauſe not obligatory on the de- * N 
e > 
the fendant as to the payment of coſts, have altered (1) and — 
ot, rendered it compulſory in that reſpect; and, conſequently, on 5] 
ro- now, in caſe the PRO ſhall think proper to accept the 
money 
in- | 
h (1) The following i is the form of the commen ral for bringing money 
— into the Court of Common Pleas; ; viz. 
ent In the Common Pleas. | 5 
up Trinity Term, in the zoth year of the reign of King Geo. 3. 1 
ul- Denn againſt Fenn, Wedneſday the 23d of June. IT is ordered that the 
* deſendant ſhall pay to the plaintiff, or his attorney, thirty one ſhil- 
l lings and fix-pence, toge:her with coſts to be taxed by one af the 
ne prothonotaries of this court, if the plaintiff will accept thereof ia full 
he d.ſcharge of this ſuit, and that thereupon all furthcr proceedings in 
this action ſhall be ſtayed ; but if he plaintiff will not accept thereof 
nt in full diſcharge of this ſuit, that then the defendant ſhall immedi. 
- ately bring the ſaid thirty-one ſhillings and fix-p-nce into this court, 
le. 7 8 TE: 


and the ſaid thirty-one ſhillings and fix-pence ſhall be conſidered as 
ſiruck out of the declaration, and be paid out of court to the plaintiff 
or his attorney, and upon the trial of the iſſue, the p'aintiff ſhall be 
or permitted to take a verdia ſor ſo much only, as he ſhall yu beyond 
the ſaid thirty-one ſhillings and ſix- pence. 


15 : On the motion of Serj. ———for the defendant. 
* $ ER | By the Cover 


e- 8 | | GERRARD. 


1 Cro. Pr. 
zd. edit. 
143. Imp. 
Pr C. P. 
2 edit. 259. 
4 T. N. 132. 


[+356] 
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money paid into court, and the coſts are not paid up to that | 


time, an attachment may be had _— the defendant in 
that court. 

If the plaintiff accept the money paid into court, his at. 
torney muſt procure, from the maſter or one of the protho- 
notaries, an appointment to tax the coſts, and ſerve a copy 
of the ſame, upon the defendant's attorney. This is now the 
rule both in the Common Pleas and King's Bench, though a 


contrary practice, formerly, prevailed in the latter court; | 
where it was holden that, unleſs the defendant, after paying | 
money into court upon the common rule, ſerved the plaintiff | 


with notice of an appointment before the maſter to have his 
coſts taxed, the plaintiff was not bound to take any notice 
of fthe rule. But the Court of King's Bench conceiving 
this part of their practice to be inconvenient, in the follow- 
ing caſe, declared that, in future, the notice of the appoint- 


ment to tax the coſts, in the caſe of which we are treating, 


Kabell v. 


Hudſon, B. 
R. M 


31 G. 3 


4 J. R. 10. 


ſhall be given by the plaintiff: 

In this caſe, the defendant paid money into court at the 
time of pleading, which the plaintiff then took, but pro- 
ceeded to trial, when he was nonſuited. And he obtained a 
rule on a former day in this term, to ſhew cauſe why he 
ſhould not have his whole coſts, notwithſtanding he was 
nonſuited, on the ground that the defendant had not ſerved 
him with notice of an appointment before the maſter to have 
his cofts taxed ; which 

Erſkine now inliſted · vas neceſſary, according to the prac- 
tice of the court; in which he was confirmed be the maſter. 
Marr hat, who oppoſed this motion, obſerved, that the 
books of practice did not agree upon this ſubject ; the affir- 
mative being laid down in /mp. 4. ed. 224 ; and the negative 


in Richards. Pract. B. R. 228; Harr. Prat. B. R. 93; 
and 1 Crompt. 3. ed. 143. | 


BuLLen, Fulice. — This is the firſt motion of the kind 


evePattcmpted to be made; for it calls on the defendant to 
oO 0 ſhew 


ff 
nc 
fu 
rel 
he 


INTO COURT. 


new 2 why the plaintiff ſhould not have his full coſts, 
notwithſtanding he was nonſuited; if the nonſuit cannot be 
ſupported, he ſhould have moved to ſet it aſide; but as it 
remains in force, he cannot have his full coſts. Neither is 


he 4cntitled to the coſts even up to the time of the defen- [7307] 


dant's paying the money into court: that was decided the 
other day. The rule of practice, which has been reliedon in 
ſupport of the motion, ſeems inconvenient; but inconveni- 
entand abſurd as it may be, we ſhould hold ourſelves bound 
by it, (being only two judges in court.) However ſuppoſ- 
ing this to be the eſtabliſhed practice, it will not govern this 
cafe; for even if the defendant (not the plaintiff) be bound 


to give notice of the appointment to tax the coſts, there is a 


prior act to be done by the plaintiff, namely, his ſignifying 


do the defendant his aſſent to take the money; for, if he will 


not aſſent to that, it is nugatory for the defendant to give 
notice of an appointment which the plaintiff will not ob- 
ſerve. | b 

Gas, Juſtice, agreed, that it was neceſſary for the 
plaintiff to ſignify his aſſent to accept the money, before the 
notice of the appointment was ſerved. 

 Aﬀerwards BULLER, Juſtice, ſaid, the maſter is now 
ſatisfied that it is more convenient that the plaintiff, than the 
defendant, ſhould give notice of the appointment to tax the 


coſts: therefore let it be underſtood, in future, that ſuch is 


the practice. Rule diſcharged. 
By the 4 and 5 Arn. c. 16. ſ. 13. it is enafted; ce That Pending an 


action of 


« if at any time, pending an action upon any ſuch (1) bond ꝗebt on 


e with a penalty, the defendant ſhall bring into the court bond, the 


d efendant 


7 0 +where the action ſhall be depending, all the principal may 368) 


« money, and intereſt due on ſuch bond, and alſo all ſuch [+368 


into court 
X 555 | 8 © coſts principal, 


| | intereſt, 
(1) This word ſech refers to the 8 clauſe, which mention and coſts, 


Any bond which hath a condition or defeazance to make void the 7 | 


** ſame, upon payment of a leſſer fum at a day or place certain.“ 


Pn 
— — —— 
2274744 . 


4 
1 
7 
: 


Merrill v. 


PAYMENT OF MONEY © 


te coſts as have been expended in any ſuit or ſuits in law or 
e equity upon ſuch bond, the ſaid money ſo brought in ſhall 
debe deemed and taken to be in full ſatisfaction and may diſ- 
e charge of the ſaid bond, and the court ſhall and may give 
judgment to n every ſuch defendant of and from 
the ſame accordingly.” | = 

Although the words of this clauſe are fo expreſs that a i 
defendant, bringing the principal and intereſt into court, in 
an action of debt upon a bond with a penalty, ſhall pay all 
« ſuch coſts as have been expended in any ſuit or ſuits in 
Claw or equity upon ſuch bond;“ yet the authorities, which 
have occurred upon the ſubject, appear to be contradictory: 

In an action of debt upon a bond in the Common Pleas, 


* 8 B the defendant pleaded payment before the day, the plaintiff 


13 Ann, 


Cited B. R 


H. 308. 


[+369] 
Lock v. 
Shermer, 
B.R. P. 


3 0. 2. B 


R. H. 116. 


replied non ſolvit, and a verdict was found for him. The 


judgment being reverſed, on account of the immateriality of 


the iſſue, another action was, afterwards, brought upon the 4 | 
bond in the King's Bench, and the defendant then moved to 

ſtay proceedings, on bringing in principal, intereſt, and 
coſts. The Court held, that the plaintiff was entitled to the 
coſts of the ſuit in the Common Pleas. Not that, perſons 
are entitled to coſts in every falſe action; but here the plea 


was a fraud, and that being the occaſion of reverſing the 


judgment, the defendant ſhall derive no advantage there- 
from, but ought to pay the coſts. 
+And, in another caſe, where, upon an enen to tay 


an aCtion of debt upon bond, on payment of principal, in- 
tereſt, and coſts, the queſtion was, whether the defendant 


" ought alſo to pay the coſts of a ſuit in the Exchequer, rela- 


tive to the ſame matter ? 
Lox D Har Dw ICE ſaid, he baten it had been ruled 


upon the ſtatute for the amendment of the law, that the 


defendant ſhould do fo; and that coſts in equity, relating to WM 


ſuits on bonds, had been referred to and taxed by the maſter. 


And, according]! Ps the rule was made Ch to ſtay the pro- 
” ceedings, 


INTO COURT. | 
ceedings, on payment of prineipal, his and coſts, "e 
of the coſts in the Exchequer. 


againſt the defendant as . ; filed a bill in equity 13 wn 8 
699 · 


to diſcover aſſets; and alſo inſtituted a ſuit in the ecele- 


ſiaſtical court, to oblige her to give in an inventory. That 


in after judgment for the plaintiff in the aCtion, a writ of error 
all was brought in the King's Bench, and the judgment re- 
in | verſed; upon which this ſecond action was brought. Upon 


a motion for the Court's direction to the maſter in taxing 


ch | | 
ry: the coſts, it was inſiſted for the plaintiff, that the defendant | 
as, ought to pay the whole coſts of the firſt ſuit, the proceed- 


ings in Chancery, and the ſpiritual court; and the cafe of 


Merrill v. Jocelyn, was cited for this purpoſe. 


of i Sed per Curiam, —We have nothing to do to order coſts 
the for proceedings in another court, which has a power to 
to award f coſts, if the party is entitled to them; and as to the [+370] 


lea | 
I And where an executor brought error on a judgment Saltern v. 
3 againſt the teſtator upon a bond; and, after affirmance, and x 3 9 

= © action brought upon the judgment in the Court of King's 50 _— 
bay * Bench, moms on the 4 and 5 Aun. c. 16. to bring in prin- S. C. B. R. 
—_ q Cipal, intereſt, and coſts. The maſter being doubtful, this Me 367. 
nt being the caſe of an executor, whether he ſhould allow the 
la. 8 colts of the affirmance of the judgment upon the writ of er- 

IF ror, the Court were moved for their direction upon the ſub- 

led ect. When it was inſiſted, that, as the defendant came for 
* 3 a favour to fave the penalty, it was but equitable he ſhould 
g to == 7 the coſts in error, to which he had put the plaintiff; 
der. bk 8 55 if the plaintiff had taken execution, equity would never 


1 
= 
RS 


2 


judgment, that is reverſed, there is no reaſon why the de- 
fendant ſhould pay for the error and miſtake of the plaintiff. 
We are of opinion the proceedings in this cauſe muſt be 


ſtayed on payment of the coſts of this ſuit. 


X2 os have 


[+372] 


Bridges v. 
Raymord, 
C. B. H. 
12 G. 3. 

2 Blackſt. 


800. 


have puniſhed him for taking thoſe expences out of the , 


 Nevinſen, determined, that, as by law the executor was not 


direct them to be taxed, though there was a penalty. 


he ſhould tax coſts for the defendant on the firſt count. 


VERDICT OR JUDGMENT 


penalty. 
But the Court, upon the mihority of the caſe of $i "I v. 


to pay coſts upon a writ of error, a court of law could not 


SECT. IV. 


3 


07 7 i Judgment, or a Verdict is given, as to Par : 
only, for the FR 35 


IF there are ſeveral counts in a declaration, and the plain- 
tiff obtain a verdict upon one count only, it is the practice 3 
of the Court of Common Pleas to allow him his entire coſts 
on the whole declaration. 3 

Thus, in a ſpecial action upon the caſe, the declaration 
contained two counts, and a verdict was found for the plain- 
tiff upon the ſecond count only; but the prothonotary hav- 
ing taxed coſts for the plaintiff on both, it was moved that WF 


But this being a caſe where the plaintiff had only laid his | 7 
demand two different ways, and had ſucceeded in one of 
them ; there being alſo a remedy, by application to the Court 3 
in the outſet to ſtrike out ſupernumerary counts, in caſe E 
they be frivolous or vexatious; it being alſo hard, to tie up 
a plaintiff on peril of colts, to lay his caſe in ſuch a way only, . | 
as he is ſure to prove ;—and it being certified to the Court, 
by all the prothonotaries, and ſecondaries, and by Serjeant 

| LE gb, 5 | 


2 „ 
= 
4 pr 
7 5 85 
* ** 
"WY 
5 * 
. = 
8 , 


= 1 
a 
_— 
. 4 
_ 
"$ 
1 


458! 

” * 

5 > 2 ; 
We” 4 
* . 

"9 

* 1 * 

1 

1 


8 . =; 
_ : 
* 1 
don : 
- = 
* be 1 
= 
n 
- "0 
2 = 
- 27 
J 


aV- 


* | 
++ 
s 
| of 1 
} 1 
5" 
.-M 
** 
A * 
aſe 
— 0 
2 
. 
* 
up I 
i 
1 
nly Y 
3 == 
bs 
"- 
1 
ant 
1 


was laid to be committed. On not guilty pleaded, a verdict 18 G. 


4 
hat 
i ol 


AS: TO PART ONLY. 


Wilſon, on forty. years experience, that it had been the inva- 
riable practice of this court to tax coſts for the plaintiff only, 
in caſe he recovered on any of his counts. It was agreed, 
per totam Curiam,— That the defendant ſhould take e 
by his motion. 

1 And this rule does not only obtain in caſes 1 the [+ 372] 
ſubſtantial cauſe of action is the ſame throughout all the 
counts, only varied by the mode of laying them, but holds, 
equally, where the different counts contain different and 
diſtinct cauſes of action. | 
Thus, in treſpaſs for fiſhing in plaintiff 's fiſhery, there Norris v. 


were five counts, for different places in which the treſpaſs C. = 


was found for the plaintiff on the third and fourth counts, — ck 
and for the defendant on the firſt, ſecond, and fifth. The 
prothonotary having allowed the plaintiff coſts on all the 
counts, Hill, Serjeant, moved, that he might review his tax- 
ation ; on affidavit that the firſt and ſecond counts related to 
a fiſhery in the river Arrow, the third and fourth to a cer- 
tain pit or pool, and the fifth to a certain cloſe or waſte, 


diſtinct from the other two; for which the plaintiff might 
have well brought three ſeparate actions. That the great 


queſt ion was underſtood to be concerning the river Arrow, 
that a view was had of all, and the defendant came prepared 
to prove his caſe in all the places. 

Grose, Serjeant, for the plaintiff, after obſerving that it 
was not ſworn that there were different witneſſes, who at- | 
tended as to the different counts, inſiſted on the praQtice of 
the court, which was to tax coſts for the plaintiff generally, 
where he ſucceeded upon any one of his counts, and cited 
Slavinv. "POLY P. 3G. 3. and Peterjan v. 2 (1) 

M. 4G. 33 


(1)This ſeems to be the ſame caſe as the anonymous one reported in Bull. 


Ni. Pri. 335- Which is there ſtated as foil-ws.—Tn treſpaſs :he defendant 


pleaded three differeyt W to three different count*, and on iſſue 
| joined, 


113731 


Barnes, 149. > 5 
counts for treſpaſs in divers places. All the iſſues found 


[+374] 


VERDICT OR JUDGMENT 
TM. 4G. 3; in which he was ſupported by all the officer 


of the court. | 

DE Grey, Chief Puftic At firſt ſight it forms hard, 
upon principles of natural juſtice, that a plaintiff ſhould 
have his whole coſts, where he fails nine parts in ten. But 
the rule is a poſitive one, ariſing from the expreſs directi- 
ons of the ſtatute of Gloucefler, which makes no diſtinct ion. 
But if a plaintiff put many cauſes of action, totally different, 
into one declaration, and ſucceeds upon only one of them; 
the rule, thus interpreted, ſeems, it muſt be owned, unrea- 
ſonable. But, till the Court ſhall, upon conſideration, make 
a new rule for this purpoſe, we are bound to follow the 


ſtrong in point of facts. The expence of the declaration 
muſt be trifling, the whole not being more than thirty lines, 
The view was had all at one day and at one time. Nor does 
it appear that the defendant had diſtin witnelles to diſtin 
facts. 

GovLD, Puftice,—was for adhering to the ancient prac- 
tice. 

BLACKSTONE, Fuflice— In Llyd v. Day divers 


for the defendant, except one on which a penny damages 
were given to the plaintiff, The Court held that the de- 
fendant could have no coſts, and the plaintiff no more coſts 
than damages. But this matter was ſettled, upon great 
conſideration, and the ancient practice eſtabliſhed, in the 
caſe of Pridges v. Raymond; which is directly in point. 

NAR Es, Juſtice, —of the ſame opinion. Rule diſcharged, 


But, in this particular, the practice of the Common Pleas i 
differs from that in the King's Bench; in which court, if 
iſſues are joined on ſeveral counts, and on ſome a verdi is 


found 


joined, had a verdi for him on two, and againſt him on the third. And 
on motion it was holdeo, that the plaintiff was entitled to cofts on the 


Whole declaration. 


eſtabliſhed practice. Beſides the preſent caſe is not clear or 
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AS TO PART ONLY. 


found for the plaintiff, and on others for the defendant, the 


plaintiff ſhall not have coſts on the part of the record, on 
which the verdict is found for the defendant. 


Therefore, upon a rule to ſhew cauſe, why ſome counts agony 


ſhould not be ſtruck out of the declaration, Lord Mans- bold, B. R. 


FIELD, Chief Juſtice, ſaid, it was not neceſſary to make gan 1 


ſuch a rule abſolute; inaſmuch as the iſſues upon thoſe Colts, 212. 
counts, as to which evidence ſufficient to entitle the plaintiff 
to recover is not given, ought to be found for the defendant ; 
and the maſter informs us, that he does never allow the 
plaintiff coſts, as to thoſe counts, the iſſues upon which are 
found for the de fendant. Rule diſcharged. 
Neither is the defendant, in ſuch caſe, entitled to colts 


on thoſe counts, upon which the verdict is found for him. 


As where, in an action upon the caſe, there was one Butcher 4 
reen, 5. 


count in trover, and another for words ; and two pleas; not R. P. 
guilty, to the firſt count; and a juſtification to the ſecond. 21 G. 3. 


l. 677. 
Verdict for the plaintiff on the count for trover, and for e 


ſthe defendant on the other. A rule had been obtained to [ 13751 
ſhew cauſe why the maſter ſhould not tax the defendant his 
coſts, relative to the pleadings and proceedings on the ſecond 
ue which was found for the defendant, and why what 
ſhould be allowed to him on ſuch taxation ſhould not be 
deduCted out of what ſhould be allowed to the plaintiff on 
the firſt iſſue, in caſe the ſame ſhould exceed the coſts al- 
lowed to the defendant. 
Cauſe was now ſhewn; when BuLLen, Fuſtice, aid, 
the practice of this Court had been uniform not to allow the 
defendant coſts in caſes of this ſort. They differed, he ſaid, 
from caſes, where different iſſues are joined on different 
pleas: for, in thoſe caſes, the defendant is allowed his coſts 
on the iſſues found for him. The rule diſcharged, 
So where the declaration conſiſted of two counts, to the gir john 
firſt of which the defendant pleaded not guilty, and to the — e 
laft a Juſtification, The plaintiff demurred to the Juſtifica- Young, B. 


R. & Ge 


VERDICT OR JUDGMENT 5 
1237. 8. c. cation, and judgment was thereupon given for the defen. | 
— , dant. The general iſſue was tried, and found for the plain. 1 
The queſtion was, whether the defendant ſhould have his 
coſts of his judgment on the demurrer ? 1 
And it was agreed by the Court, that the defendant could 
have no coſts, but that the plaintiff was entitled to coſts upon 
his verdict. 2 
Yet, in the following caſe, where there were two diſtin I 
[+376] cauſes of action in two different counts, as to one of which I 
| the defendant ſuffered judgment to ga by default, and as to 
the other took iſſue; and, at the trial, ohtaincd a verdict, it 4 
was determined, that the defendant was intitled to judgment 
and cots on the count upon which he obtained a verdict, i 
notwithſtanding the plaintiff was entitled to judgment and 
colts upon the other count, whereon there was the ue 
Day v. by default. 

Harke, B. In an action on the caſe for diſturbing the plaintiff in his 
zo G. 3. right of common, the declaration contained two counts, for 
3. K diſturbances in two diſtinct commons: as to the firſt of | I 
| which thedefendant ſuffered judgment to go by default; and 
upon the ſecond he took iſſue, and upon trial obtained a 
verdict. 1 
In Michaeimgs Term laſt the plaintiff obtained a rule ni 2 

for the pellea to be delivered to him, and for the maſter to 
tax his coſts thereon. = 3 
5 Ew. 1. On ſhewing cauſe againſt which, Caockell, Serjeant, con- 
c. I. tended, that, though in general by the ſtatute of Glaucgſter, 
| te plaintiff was entitled to the coſts of the trial if he ſun- 
ceeded on any count by which he was entitled to damages, ſ 
notwithſtanding he failed on others, yet that rule muſt be 
confined to ſuch caſes where the plaintiff obtains a verdi“ 
on ſuch count, and does not extend to caſes, where judg- 


ment goes by default as to one count, containing one cauſe | 3 
of action, and the parties, afterwards, proceed to trial upon 
another count, containing a different cauſe of action, on 3 

| which 8 


. AS TO PART ONLY. 
which a verdict is found for the defendant. It would be 


+very oppreſſive, if it were ſo; for then the plaintiff, though 
clearly in the wrong with reſpeQ to the real ground of diſ- 


e his 1 pute, might inſure his coſts by adding a count, as in this 
ö caſe, for ſome trivial intruſion in a place, the right to 
ould which was never meant to be conteſted. 


Law and Chambre, contra, contended, that, by the ſtatute 


on one of the counts in the declaration, and they denied that 
any diſtinction had ever been taken in this reſpect between 
a judgment after verdict, and by default. 

The Court, were clearly of opinion, that the plaintiff was 
not entitled to the eoſts of the trial; but, whether the defen- 
dant was entitled to ſuch coſts, they ſaid would more pro- 
perly come under conſideration upon a review of the maſter's 
taxation. They, therefore, directed that the po/?ea ſhould 
be lodged in the hands of the maſter, that he might tax the 
3 plaintiff his coſts on the judgment by default, and tax the 
© defendant his coſts on the verdi& obtained on the ſecond 
count; which being afterwards done accordingly, 
= A rule was obtained in this term, calling on the defen- 
dunnt to ſhew cauſe why the maſter's taxation of coſts for him 


W the rule it was ſaid, that, as the plaintiff was entitled to 


= could have judgment for his coſts on the other; for then 
there +would be two judgments, the one for one party, and 


uc- the other for the other party, on the ſame record. 

ges, Per Curiam.— There will be no incongruity in this caſe 
be 3 on the record. If the Court ſee two ſeparate cauſes of action 

dit aon the fame record, on one of which the plaintiff ſucceeds, 

dg- and the other is found for the defendant, they are bound to 

wic give two diſtinct judgments. So in an action for an aſſault 

pon 


on the ſecond iſſue ſhould not be ſet afide. In ſupport off 


oy judgment on one count, it was impoſſible that the defendant 


and battery againſt two defendants, if one ſuffer judgment by 
| | default, : 


[1377 


of Gloucefler, the plaintiff was entitled to the coſts of the 
whole record, it appearing that he was entitled to damages 


[t378} 


".*T MEs V. 
Gun, M. 
ns ©. 
Barnes, 141. 


_ VERDICT OR JUDGMENT. | 
default, and the other juſtify and obtain a verdict, there muſt | 
be two ſeparate judgments upon the record. Here the plain- 
tiff will have judgment up to the whole extent to which he 
is entitled, by having judgment for his coſts on the firſt | 
count, as to which the defendant made default: and as to the 
other count, which contains a ſeparate cauſe of action, and | 
which has been found for the defendant, he is equally entitled | 
to have judgment for his coſts incurred by the trial of that 
iſſue. Rule diſcharged. 3 

And in a caſe, in the Common Pleas, where, after iſſue 1 
and demurrer joined, the plaintiff proceeded to trial upon 
the iſſue, and recovered a verdict, and afterwards, the de- 
murrer was argued, and adjudged for the defendant ;—The 
Court ordered the prothonotary to tax coſts on both ſides, 
and that the plaintiff's coſts of the trial ſhould be deduQed 
out of thoſe taxed for the defendant, if the latter ſhould ex- 


ceed the amount of the former; but if the plaintiff's coſts 


[+379] 


ſhould exceed the defendant's, the defendant ſhould pay to ; 
the plaintiff the amount of the ſurplus, | 4 

But where, in an action of treſpaſs, the declaration con- 
ſiſts but of »ne count, part of which the defendantjuſtifies, 
and the plaintiff then new aſſigns, without taking iſſue upon 
the ſpecial plea of juſtification, and, on the trial, obtains a 
verdict, he is entitled to the coſts of the whole record. 

As where the declaration was for treſpaſs on lands on a 


certain day, and on divers other days, &c. The defendant 


pleaded two ſpecial pleas of juſtification on the particular 
day. The plaintiff, in two new aſſignments, replied that 
the treſ. aſs was committed on other days and on other oc- 
caſions, &c. on both theſe iſſues were taken, which were 
found for the plaintiff, with one ſhilling damages. At the 
trial the treſpaſs appeared to be wilful, becauſe it was com- 
mitted after a written notice: but, in point of fact, there was 
no certificate by the judge that the treſpaſs was wilful. A 
rule had been obtained to ſhew cauſe why the maſter ſhould 


* not 


AS To PART ONLY. 


Fot be directed to tax the plaintiff his * on the ſpecial 
pleas. And it was agreed by both parties to conſider this 


queſtion as if the judge had granted a certificate, he being 


ready to certify. 


On ſhewing cauſe againſt this rule, it was inſiſted, that 


this was ſimilar to a caſe where the plaintiff, in his declara- 
tion, complains of three ſeveral treſpaſſes, in three diſtinct 
counts: if the defendant plead two ſpecial pleas of juſtificati- 


on to two of thoſe counts, and the plaintiff abandon them, BY 


he is not entitled to the coſts of thoſe pleas, even though he 
ſhould ſucceed on the third; in which particular the practice 


of this court differs from that of the Common Pleas. Now 


in this caſe the plaintiff has comprehended ſeveral treſpaſſes 
in one count, and the defendant was under the neceſſity of 
juſtifying one of thoſe treſpaſſes, in order to leſſen the dama- 
ges; and, as the plaintiff has not taken iſſues on the ſpecial 


pleas, he confeſſes the truth of them, and is in the ſame 


ſituation in which he would have been if his declaration had 
conſiſted of three counts, and he had abandoned two of them 
on the defendant's jultifying. The defendant in this caſe 


does not aſk for coſts; his objection is, that the plaintiff is 


not entitled to have them. 


[+380] 


ASHURST, Juſtice.— The maſter ſays, that it has always 


been the practice to allow the plaintiff the coſts of the plead- 
ings in ſuch caſes as the preſent. If the plaintiff had taken 


7 | ſues on the ſpecial pleas, it would have been different. 
: BuLLER, Fuſtice. — This is not like the caſe of a declara- 


: | tion, conſiſting of ſeveral counts, to ſome of which on] y there 


are pleas of juſtification, The plaintiff here, perhaps with a 


view to have coſts, has taken in the whole complaint in one 


count; the defendant, by his pleas, did not juſtify the whole; 
and, therefore, the plaintiff was obliged to make a new 


aſſignment. The maſter ſays, he had no doubt in this caſe; 


and, according to the conſtant practice, the plaintiff is en- 
titled to all the coſis of the pleadings. Rule abſolute. 


a 


VERDICT OR JUDGMENT, &c. 
4 . f in an action of covenant againſt two defendants, on 
| | —_— B. of them ſuffer judgment to go againſt him by default, and | 
c 14 Car. a. the other plead performance, which is afterwards found for 


Leu. him, the plaintiff ſhall have neither coſts nor damages upon : OF 
[+381] the judgment by default, but the defendant, who * 1 
ſhall have coſts upon his verdict. ( 
Langdon 80 where an action of aſſump/it was brought againſt 4. 11 
N T. veral defendants, ſome of whom ſuffered judgment to go by l 1 
7 * A default, and the others pleaded the general iſſue to the whole * 
Pr C. P. declaration, and, on the trial, obtained a verdict, it 0 1 
— 3 holden, that the defendants who had pleaded were entitled 
C. P. 102. to coſts upon the verdict. 
| If the plaintiff releaſes part of the 3 he is not 
is to releaſe any part of the coſts found by the jury. | 
— Thus where, upon error of a judgment in the Common 
B. K P. Pleas, it appeared, that, upon the execution of a writ of in- ; 
2 5 quiry in an action of aſſumpſit, the jury had aſſeſſed ſepa- N 
rate damages upon every one of the three counts, and 
twenty ſhillings generally for coſts, That the plaintiff had 1 177 
releaſed the damages as to two of the counts, and taken 1 0 
judgment for the reſidue with coſts de incremento. I 
It was objected, that the twenty ſhillings coſts, given 
| by the jury, went to the whole; whereas by the releaſe the 
plaintiff confeſſes he has a cauſe of action but as to part. 
Sed per Curiam. All the precedents are ſo, the j jury give | f 
the ſame coſts in all caſes, and, if the defendant is put to any T Foy 


particular expence upon the bad count, the Court can 1 
malee him an allowance in the coſts they give de increments. | 
Judgment affirmed. 4 
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_ CHAPTER VI. 


OF COSTS, WHERE A NEW TRIALIS GRANT- 


ED; FOR NOT PROCEEDING TO TRIAL,— 


OR TO EXECUTE A WRIT OF ENQUIRY,— 


IN DUE TIME, OR PURSUANT TO NOTICE; 


WHERE A CAUSE IS REFERRED TO ARBI- 


' TRATION, OR GOES OFF WITHOUT BE- 
ING TRIED. 


SECT. I. 
Of Cofts upon the granting fa a new Trial. 


SECT. I. 


Mere a Plaintiff neglects, after Iſſue joined, to 2 - 
Cauſe on to Trial, according to the Practice of the Court. 


| SECT. HI. 
For not proceeding to Trial purſuant to Notice. 


SECT. Iv. 


For not Proceeding to execute a Writ of Inquiry purſuant to 


Notice. 


SECT. V. 
Where a Cauſe is referred to Arbitration. 


SECT. VI. 


Where a Cauſe is made a Remanet, or goes off by Conſent at 
one Alſizes, and is tried at a ſubſequent Aſixes, 
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NEW TRIAL. 


SECT. I. 


[+383] +0f Cfts upon the granting of a new Trial. 


2 IT was, formerly, holden, that, where a new trial was 1 
granted for irregularity, the coſts of the former trial ought 
3 be paid; but that a new trial, upon the merits j 
v. Copſon, of a cauſe, could be granted only upon payment of 
— - = the coſts of the former trial. And in a cafe, where 
408. the judge, who tried the cauſe, reported, that the verdict 
was contrary to evidence, and againſt his direction, and 
that, if, under any circumſtances, a new trial ought to 
be without coſts, he thought, in the preſent caſe, it 
was proper, the Court held that a new trial could not * 
3 be granted without coſts. | 
v Marſon, But, at this day, upon a motion for a new trial, the 
= -q T. queſtion with reſpect to the coſts of the former trial reſts 
ſolely in the diſcretion of the court; and they will grant or 
1 Burr. 12. refuſe them according to the circumitances of the caſe, 
_—_ 665. However, in general, if a new trial be granted upon the 
943. Bull. merits of a cauſe, or becauſe the firſt verdict is againſt evi- 


N. P. 
Sutton , dence, or upon a new ground not opened at the firſt trial, 


Mitchell, the condition of paying the coſts of the former trial is made 


26 G. * part of the rule. 4 
. granting of a new trial, on account of the miſ- MW 
conduct of the jury at the former trial, the coſts of the i 

firſt trial were ordered to abide the event of the ſecond. Mi 

[+ 354] The caſe was as follows The jury, having ſat up all 
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marked P. and D. and ſo draw lots. P. came out, and they 
found for the plaintiff ; which happened to be according to 
the evidence, and the opinion of the judge. 

Upon motion for a new trial, it was agreed, that the ver- 
dict muſt be ſet aſide; but the que ſtion was, whether the 
defendant ſhould pay coſts ? The Court inclined to give the 
plaintiff coſts, comparing it to the caſe of a verdict againſt 
evidence. But at laſt it was agreed, that the colts ſhould | 
wait the event of a new trial. | 

But where a verdict is againſt law, or the opinion and Timmonds 
direction of the judge, it is the practice of both the Courts 3. 8 8 
of King's Bench and Common Pleas to ſet ſuch verdict G. 3. 
aſide, and grant a new trial in the former caſe, conſtantly, 
and in the latter, generally, without coſts. | 

| Accordingly, in the caſe of Pochin v. Pawley, which was B. R. P 9 
an action of aſſump/it againſt the ſurveyor of a turnpike road, — TO 
by a farmer, employed by order of the commitlioners, to 
repair the road. At Leice/ter aſſizes, ASTON, Fuſtice, was 
of opinion, that there was no evidence of any contract with 
the ſurveyor perſonally and the plaintiff, but that the con- 
tract was made with the commiſſioners, and that the ſur- 
veyor was only their ſervant or meſſenger : and, therefore, 
he would have nonſuited the plaintiff, but he refuſed to be 
nonſuited; and a jury of farmers gave a verdict for the 
plaintiff. On a motion for a new trial, the Court were una- 


nimouſly of +opinion with Mr. FJuſtice As rox; and, [+385] 


T though they held that rhe Commiſſioners could not be per- 


ſonally ſued, being too numerous; yet their treaſurer might. 


; F | And, as the plaintiff had refuſed to be nonſuited, contrary 


to the opinion of the judge they granted the new trial, z0:th- 
out coſts, | | 
And, in another caſe, which was an action upon a pro- a 


miſory note, Lord Kenyon, before whom the cauſe was Duchaire, 
N. H. 30 


tried at the ſittings after laſt term, was clearly of opinion d 3.3 1. 


that the plaintiff was not entitled to recover, upon the K 557, 
| ground 


== 
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ground that the tranſaction between the plaintiff and de. 
fendant, which had given riſe to this note, was a fraud upon 
a third perſon: the jury, however, found a verdict for the 
plaintiff, | 
In conſequence of which a rule for ſetting aſide the ver. 
dict had been obtained on a former day; and, now, Lori 
Kenyon ſtill continuing of the ſame opinion as at the trial | 
and the reſt of the Court concurring in that opinion, the 
rule was made abſolute without coſts. 


1 Bl. 670. So if a plaintiff ſubmit to a nonſuit out of deference and L 


1 | 
3 nl 1e, reſpeQt to the opinion of a judge at ni prius, which non. 


_ 75. ſuit is afterwards ſet aſide, as being contrary to law; | 
3T.R.553-or if a verdict be ſet aſide, for the miſdirection of ſuch 
nnn. judge in point of law the Court will grant a new trial, 

in either of theſe caſes, without ſubjecting the party, 
applying for it, to the payment of the coſts of the fir Wl 
trial. 3 
Edie and So where the declaration conſiſted of two counts, and 


2 0 at the trial, the jury found a verdict, properly, for the plain- 7 


| India Com- tiff +upon the firſt count, but a verdict; upon improper | 


pare B. . evidence, and contrary to law, for the defendant, on the 


3 . laſt; the whole verdict was ſet aſide, and a new trial ordered 

. C. oe. without coſts. 

_ In delivering his opinion in this caſe, Lord Mansriet 
| faid, that the queſtion of coſts was very peculiar. There 
is a verdi& in part for the plaintiff, which already carries 
| colts for him. But, for form's ſake, we muſt ſet the whole 

verdi& aſide, which is uſually done upon payment of coſts. if 

But this will be giving the defendants coſts, which they 

would not otherwiſe have, merely becauſe they have ob- 

tained an improper verdict. Therefore, I think, that under 

theſe particular circumſtances, the verdict ſhould be ſet afide 

without coſts. Which was. accordingly done, the other 
| judges being of the ſame opinion, 


under 
t aſide 
other 


»Y 


che defendant endorſed. 
of Zoey, but indulged him with further = of payment 
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So where a material witneſs for the defendant concealed Montpeſ- 
himſelf i in the plaintiff's houſe, to avoid being ſerved with - 5 IG 
a ſubpœna, by which means the plaintiff obtained a ver- G. 4. B. N. 
dict. the Court ſet it aſide without coſts, it being un- 25 0s 
reaſonable for the plaintiff to carry the cauſe down to 
trial, when he knew the nent could not make a de- 


fence. 


Again, there being but twenty-four j jurors returned upon Brown v. 
the panel annexed to the venire facias, but forty-eight upon 13 
the habeas corpora juratorum, the defendant made no de- _ 3246s 
fence, in conſequence of which a verdict was found for the Mod. 379. 
plaintiff; upon motion the verdict was ſet aſide without 
coſts, the Court ſaying, that the 21 Fac. I. c. 13. means 
only the formal words upon the 5 for there muſt be a [+387] 
panel annexed to the return. 


If a verdict be obtained by an unfair manceuvre at the 


IJ trial, contrary to equity and good conſcience, and without 


a trial of the real queſtion; as by the ſuppreſſion of evi- 


. | dence in the poſſeſſion of the party for whom the verdi& was 


given, the court will ſet it aſide, and make ſuch parey pay 
the coſts, 

Thus, upon a rule for the plaintiff t to ſhew cauſe why's a Aoderfon y. 
verdict obtained by him for 161. ſhould not be ſet aſide, Ceorge, B. 


R. P. 30 G. 
and a new trial ordered, upon payment of coſts, the caſe 2. 1 Burr. 


appeared to be, ets 
That the plaintiff had fold goods to the 2 1 


paid for them by a promiſory note of one Hopeley, which 
The plaintiff demanded the money 


ſeveral times, till Hopeley broke. 

The only diſpute between the parties was, which of 
hem ought to bear the loſs of this note. For the plain- 
iff was paid, if the loſs ought to fall upon him, through 
is neglect or indulgence in giving further . to 

apeley. 
* T here 


[+388] 


[+389] 


 Hopeley's failure, and the plaintiff's agents had the note in 4 


no verdict could ſtand which was ſo obtained. But the ö 


ſuppreſſed. 
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There were two counts in the declaration; one for | 
goods ſold ; the other againſt the defendant, as endorſer of 
the note. Y 
+When the cauſe came on to be tried, though both parties 
came to try the real merits of the queſtion between them, 
viz. which ſhould bear the loſs of the note - occaſioned by |? 


court; yet finding, upon their own evidence, that the plain- } 
tiff had, repeatedly, given further credit to Hopeley, they 
reſorted to a trick, and reſted their caſe upon proving the 
fale and delivery of the goods, which never were diſputed. || 
The defendant could not produce the note, becauſe it was 
in the plaintiff's cuſtody ; and, relying upon it's being the 
only ground of the plaintiff*s caſe, the defendant had not 
given him notice to produce it, and therefore was not en- 
titled to prove it's contents. Lord MansFIELD, at the 
trial, told them that it was an improper artifice; that 


plaintiff refuſed to produce the _ and had a _— of if 
courſe. ; 
The Court—thought the plaintiff had taken an anfair ad- 
vantage, contrary to equity and good conſcience, That the 
rules of practice muſt be general: but he who abuſed 
them in a particular caſe, ſhould not ſhelter a trick by re- 
gularity. The plaintiff did not want notice to produce 2 

note he had in court, and which he had laid in the decla- 
ration as his ground of action. Beſides, he took a verdit 
for the price of the goods, though he had received fatisfac- 
tion, the evidence of which was in his. own cuftody, and 


They, therefore, not only ies ahide- the verdict, but ſet 4 
it aide without the payment of coſts. And declared, th: WW «1. 
next time that a party ſhould obtain a verdict in like man-| | whi 
ner, 5 By an unfair, unconſcionable advantage, without try: and 

| if 


4 4 * 


NEW TRIAL. 


ing the real queſtion, they would ſet the verdia aſide, and 
make him pay the coſts. 
Though, in general, it is true, that the 1 neither pays 
nor receives coſts, yet, in the following caſe, after a verdict 
for the crown, againſt the direction of the Court, upon a 
trial at bar, in a proſecution carried on, avowedly at the 
| proper expence of the crown, the Court made the condition 
of paying the coſts of the former trial part of the rule for a 
new one. 
A writ of ſcire facias iſſued out of the Petty 3 
in Chancery, to repeal the charter granted to the borough p. 
of Bewdley, ſeptimo Anne reginge. Whereupon iſſue being > 


of the Queen's Bench, in Trinity term, undecimo Anna, the n 
cauſe was tried at the bar of that court. 

The points in iſſue were, — iſt, Whether one Thomas 
Smith was duly elected bailiff on the 25th of September, 
1707? 2dly, Whether there were a bailiff and burgeſſes 
(i. e. a corporation) in being at the time of granting this 
charter ? 3dly, Whether that nnn. refuſed this char- 
ter ? 

Upon the evidence, at the trial, ſeveral nt of law 
aroſe, concerning which there was ſome contrariety of 
opinion among the judges. The counſel for the defendants 
prayed a ſpecial verdi& ; and the Chief Juſtice, in ſumming 


law ; for that they were of too great moment to be deter- 
mined without conſideration. 

Notwithſtanding the Court were fo doubtful of the ſeveral 
points of law which had ariſen in the courfe of the cauſe, 
the jury were, however, very clear in them; and about 
three of the clock next morning gave a privy verdict, by 
which they found all the iſſues, generally, for the queen, 
and affirmed it at the bar about ten; and, though they 
FT + - | Were 


The Queen 


joined, and the record tranſmitted into the Crom I P. Wis. 


+up the evidence, directed the jury to reſerve the points of [+ 30 
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were ſent out again by the Court, perſiſted with great od | 
ſtinacy. | 
In conſequence of which the defendants, afterwards, 
moved that the verdi& might be ſet aſide, on the ground, 
that the jury had found matter of law, and alſo brought in ; 
their verdi& contrary to the direction of the Court. And 
after advice with the juſtices of C. B. and barons of the Ex- 1 
chequer, the Lord Chief Fuftice (PARKER) delivered it as 
the opinion of all the judges of England (except PoWELL,) 
that where the defendant's counſel pray a ſpecial verdict, 
and the Court direct the jury to find one, if the jury will 
take upon them to go contrary to that direction, and find | 
matter of law, it was a ſufficient ground for a new trial, | 
even after a trial at bar. | 
The counſel for the queen then inſiſted, that this verdict 
being ſet aſide for a miſbehaviour of the jury, and not any 
fault in the proſecutor, coſts ought to be allowed. The rule 
accordingly, was, that the laſt trial ſhould be ſet aſide, on 
payment of coſts, 

[+ 391] +About three days after this rule for a new trial was pro- 
- nounced, the defendants moved, that ſome perſon might be 
named to receive the coſts, it not appearing, certainly, 
who was the proſecutor in this cauſe. 

Whereupon the Attorney General named Borret, the 
queen's ſolicitor, and acquainted the Court, that the pro- 
ſecution was carried on at the proper expence of the 
Crown. 
After the coſts had been taxed, Mr. Lechmere nos” a 
motion, upon notice, againſt the taxation of coſts in ge- 
neral, and againſt ſome items allowed * the maſter in par- 
ticular. ; 

He inſiſted that though they had ſubmitted to a rule for g 

the payment of coſts, when the cauſe appeared, even upon 

the plaintiſt's own ſhewing, to be merely a contention be- 

. tween the old and new corporations, upon the validity of i 

- their 


Ll 
4 
4 
z 
. 


NEW TRIAL. 
their frond charters; yet now it appeared i in a ann 


light, and was owned by the Attorney General as a go- 
vernment proſecution, carried on at the charge of the crown, 


they ought not to be eſtopped by that rule, from making it 
a a queſtion, whether in the caſe of the crown, coſts are due 


by law, this being the firſt time they took adyantage of that 
point? Quod fuit conceſs. per Cur. | 


To prove that in cafes of the crown, or ſuch as are pro- 


2 government proſecutions, coſts are not due, he urged 
the courſe of the Exchequer, where coſts are never paid, 
unleſs there be a relator, or ſome other ſecurity to anſwer 
coſts to the party; which there was not in this caſe, nor 
could there be, becauſe the proſecution was in rem, and 
not in perſonam ; and for that he produced a nn of 
baron Lechmere. 


That, on the crown-ſide i in this court, coſts had been 


fo far from being allowed in any caſe that it had been 


[+392] 


thought neceſſary to provide by (a) act of parliament, () vide 4 


chat there ſhould be a recognizance given to anſwer 2 5 W. 


M. c. 


coſts in ſome particular caſes; but this was none of thoſe; 1 | 


that the law had provided no judgment, nor proceſs for 


W coſts, nor method to bring them into the Exchequer. 


That, if it were otherwiſe, it would be very unequal , 
for the queen paid no coſts for not going to trial; nay, Mr. 
Attorney might enter a noli proſequ: ; or a ceſſet proceſſusy 


even when the jury were ready to give their verdict at the | | 


bar, without coſts to the ſubject. 
In the caſe of the Queen v. Collins ( Michaelmas 10 a ) 


in an information for a battery upon a cuſtom-houſe officer 


in the execution of his office, a motion was made for coſts 
for not going on to trial; and upon Mr, Harcourt's affirma- 


tion that no coſts were ever allowed in government proſe- 
cutions, the ſame was denied. 


That in the caſe of the Queen v. Clark, which was an 


information for a nuiſance, viz. for erecting copper-mills 


upon 


[+393] 


in the nature of an ejectment, there was a verdict for the 
defendant, and a new trial granted without coſts. 4 


[+394] 


the ſtatute of the 24 H. 8. c. 8. extends only to trials by | 


life of +a particular perſon ; for the very life and being of this 
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upon the river Thames, there was a verdict for the queen, 
which by conſent was ſet aſide upon payment of coſts; the 


ſecond verdict was for the defendant, who thereupon moved 
for coſts, + which were denied for this reaſon, (/cil.) becauſe 


niſi prius, and not at the bar, as it was in that caſe, 
So in Hil. 3 W. and M. in Scacc. in my Lord Montgo- 
mery*s cafe, which was an inquiſition on his eſtate, and but 


That here was no prerogative in the caſe; for the queen | 
and ſubject were on an equal foot; and if the mm did not 
pay coſts, ſhe ought to receive none. 

That this verdi& was ſet aſide as unjuſt, for a miſbe- 
haviour of the jury in the face of her majeſty, who was 
ſuppoſed to be always preſent in her Court of Queen's 
Bench, which court ſaw plainly, no juſt judgment could be 
entered upon that verdict, and yet the defendants were 
told, that this injuſtice muſt be faſtened upon them, unleſs 
they paid two or three hundred pounds, to be delivered 
from it; ſurely this was to pay for juſtice contrary to 
magna charta, which ſays, nulli vendemus juſtitiam. 

That in capital caſes, if a jury ſhould obſtinately find ge- 
nerally, where the court had directed them to find the mat- 
ter ſpecially, the court, no doubt, would ſet afide ſuch ver- 
dict, and that without coſts; they would not take away 
the life of a man, becauſe he had not money to pay the coſts 
to the crown. 

Now the conſequence of this ſuit was of equal concern 
to this corporation, as that of a capital proſecution, to the 


corporation were in queſtion; and if coſts were once ad- 
mitted in the caſe, thoſe writs of ſcire facias, though they 
had not yet ſo harſh a ſound in the ears of Engli/hmen, yet, | 


he would undertake to prove, that they would have ten 
times 
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queen, | times more pernicious effects than guo warranto's of old; 
S; the for a judgment in a guo warranto did not deſtroy the fran- 
moved chiſe, but a corporation might ſtill, notwithſtanding that, 
ecauſe have another ſtruggle for it's liberty; but in the caſe of a 
als by | Fire. facias, the judgment was a repeal of the charter; and 
if a jury could for once be ſo managed, as to give a partial 
ſontgo- verdict, it was but getting thoſe coſts taxed as a poor bo- 
nd but rough was not able to pay, and the buſineſs would be done; 
for the they could not pay the coſts, and without that, they ſhould 
not have a new trial in order to come at right and juſtice, 
queen | —— This was laying the axe to the root of the tree— 
id not The crown indeed was always an unequal match for 
= the ſubjets: but if the weight of cofts were thrown 
niſbe- WS into the ſcale, this would become ſuch an addition, as 
o was would make it's * heavier than they would be able 
ueen's | to bear. 
uld be But Powz LL, Fuftice, being abſent, during this argu- 11 Mod. 
were ment, the other judges would not reverſe a rule, made 379. 
unleſs when the court was full, which granted a new trial on pay- 
vered ment of cofts, ai, Sc. The Court, however, enlarged 
ry to WW the rule, till the firſt day of Hilary Term peremptorily, 
IE when, they ſaid, they ſhould have conſidered the law on 
ad ge- chat point; and that if they ſhould be of opinion for pay- 
- mat- WF ment of coſts, the ſame ſhould be paid in three days af- 
 ver- i ter, or judgment ſhould be for the queen en the general 
coſts I have not been able to meet with any printed account | 
o freport of what fell from the Court, when they gave [4395 
ncern their final opinion upon this point, but, by the records 


1 Cor's P. 


o the i in the Crown-office, it appears that the defendants were \,.*' 2075 
xf this ordered to pay the coſts of the firſt trial, and that, after- n. (t) 

e ad- wards, on a new trial, the jury found a ſpecial verdict. 

they Where, in the rule for a new trial, nothing is ſaid about Maſon v. 

, yet, : the cofts of the former, and they are not reſerved to abide 9 - 
e ten WF be event of the ſecond verdict, although the ſecond trial ter- 3. 


times > minate 
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Doug. 2 Ed. minate in favour of the ſame party as the firſt, he ſhall not 
438. — hf have the coſts of the firſt. | 
v. Nutt, B, In this particular, the rule of practice in the King's 
— ot Bench varies from that adopted in the Common Pleas ; for 
Ibid. a. in the latter court, where a cauſe has been twice tried, and 
en) the ſame party, who ſucceeded on the firſt trial, gains a ver- 
dict alſo upon the ſecond, he is allowed the coſts of both 
trials. But where the firſt verdict is for the plaintiff, and 
the ſecond for the defendant, or & conyerſo, there the coſts 
of the former trial are not allowed. | 
Parker . Thus, an action of treſpaſs having been tried at Croydon | 
Wells, C. Were a ſpecial jury, and a verdiQ found for the defendant, in 
B. P. 25 8 
3. H. Bl. the next term, a motion was made for a new trial, on the 
n. (d.) ground of the verdict being contrary to evidence, and a new 
trial was, accordingly, granted, the rule being ſilent as to 
coſts. 
It was tried a ſecond time in Middleſex, by a ſpecial j jury, 
and a verdict again found for the defendant, And applica- 
[+396] tion +being again made for a new trial, in order to have a 
| ſpecial verdict, to take the opinion of the Court of King's | 
Bench on the point of law which aroſe, re 
The Court, with the conſent of the parties, and to ſave 
expence, inſtead of granting a new trial, made a rule that 
judgment ſhould be entered for the plaintiff, with one ſnil- 
ling damages; and that a ſpecial verdict ſhould be agreed Cc: 
„ ce 
In taxing the ſs on the acts the prothonotary, diſal- 
lowed the coſts of the firſt trial, and of the rule granting a 
new trial; with which the plaintiff's attorney being diſſatiſ- 
fied, applied to the Court for a rule to review the taxation. 
Loxn LouchoROUVUGR, Chief Fuſtice, —at firſt ſeemed 
to think the coſts of the firſt trial ought to have been allow- 
ed, but directed the prothonotary to enquire and report 
what was the practice in the King's Bench. Upon inquiry, 
it appearing, that, in the King's Bench, the coſts of the firſt ju 
trial 
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Il not 


trial were not allowed, even where the ſecond verdict fol- Trelawney, 
lowed the firſt, the Court ſaid, that the prothonotary had C. B. P. 
ing's done right, and refuſed the rule. 42 41. 
3 for So, in a ſubſequent caſe, where there had beanans trials, 
„ and and a verdi& in each for the plaintiff, although the rule for 
ver- the ſecond trial was entirely ſilent as to the coſts of the firſt, 
beth the prothonotary allowed the plaintiff the coſts of both trials. 
and But it was now moved, that the taxation might be ſet aſide; 
coſts on the ground that Mr. Fuſtice WIL sox, before whom the 
IT #firſt trial was had, when the ſecond trial was moved for, [+397] 
-oydon ſtated his opinion, that he ought to have nonſuited the plain- | 
nt, in tiff, and that the ſecond trial was granted under that im- 
n the preſſion on all parties. But, 
new BF The Court held that ground to be inſufficient, and re- 


as to fuſed the rule; at the ſame time confirming the practice 

W abovementioned, in Parker v. Welli, that where there are 
jury, I two trials, and the verdicts are the ſame way in each, the 
llica- party in whoſe favour they are found is entitled to the coſts 
ave a of both trials; but where the verdicts are different ways, 


ing's there the coſts of the former trial are not allowed. Rule 
refuſed. 
fave If, on arguing a ſpecial caſe reſerved, the Court are of INE 
that opinion, that ſome of the facts ſtated afford grounds for and obey 
ſhil- ſuſpeRing fraud in one of the parties, and therefore ſend the — of 
reed caſe down to a ſecond trial, without ſaying any thing con- Benjamin | 
cerning the coſts of the firſt trial, the ſucceſsful party on the Mar:. cms. 
diſal- ſecond trial is not entitled to the coſts of the firſt ; this caſe others, B. 
ing a falling within the general rule in the King's Bench, that — G. 3. 
ſatiſ- vuhere, on ſending a cauſe down to be tried, nothing is ſaid : * Davila | 
n. reſpecting the coſts, the party ſucceeding on the ſecond trial , H. * 
med is not entitled to the coſts of the firſt. | 8 By 45 e 
low- | Str. 300. Semb. contra, 
port Where, in the rule for a new trial, nothing is ſaid con- Rouge, v. 
uiry, cerning the coſts of the firſt, and upon ſuch ſecond trial a Bardin, C, 
firſt Juror is withdrawn, on the party, who obtained the verdict 31 G. 3. 


; | t H. El. 
trial . 639. 


JUDGMENT AS IN THE CASE | 


at the firſt trial, undertaking, generally, to pay the other pary | 
hrs coſts, ſuch an undertaking extends only to the coſts of | 


( 
: 
the ſecond trial. 
0 
0 
f 0 
- MCT. . 
© 
c 
( 
125 | ge 
11398] +Of Oſis, where a Plaintiff neglecis, after I ue joined, u 4 
bring a Cauſe on to * according to the Practice of thi 4 
Curt. Fo 
THE 14 Geo. 2. c. 17. f. 1. after reciting, that many 
great inconveniencies have ariſen to the ſubjects of this king- 
dom, by means of the delaying the trials of cauſes between to 
. — party and party after ifſue joined, enacts,.—“ That where de 
a plainciff c any iſſue is or ſhall be joined in any action or ſuit at law, | m 
Ee on < in any of his majeſty's courts of record at miſiminſter, the gr 
20 _ Court of Great Seſſion for the principality of Wales, the 
* Court of Great Seſſion for the county palatine of Che-ffer, in 


__ of « the Court of Common Pleas for the county palatine of thi 
e court, | 


judgment, © Lancaſter, or the Court of Pleas for the county palatine thi 
EE « of Durham, and the plaintiff or plaintiffs in any ſuch ac- the 


caſe of a 
1 c tion or ſuit hath or have neglected, or ſhall neglect, ti Joi! 
given te bring ſuch ifſue on to be tried, according to the courſe and the 
— ce practice of the ſaid courts reſpectively, it ſhall and may of 
ce be lawful for the judge or judges of the ſaid courts re- poir 
te ſpcCtively, at any time after ſuch neglect, upon motion ſuit 
te made in open court (due notice having been given there- | 
« of), to give the like judgment for the defendant or defen- T4 
1 


* dants 1 in every ſuch action or ſuit, as in Caſes of nonſuit 
“ ynlets 


med, ti 
e of the 


; many 
s kinp- 
etween 
t where 
at law, 
ler, the 
les, the 
Hefter, 
tine of 
alatine 
ch ac- 


Ct, to 


rſe and 
d may 
ts re- 
notion 
there- 
defen- 


onſuit, 
unlels 


OF A NONSUIT. 


« unleſs the ſaid judge or judges ſhall, upon juſt and reaſon- 
« able terms, allow any further time or times for the trial 
« of ſuch iſſue; and if the plaintiff or plaintiffs ſhall neglect 


« to try ſuch iſſue within the time or +times ſo allowed, then, [+399] 


« and in every ſuch caſe, the ſaid judge or judges ſhall pro- 
« ceed to give ſuch judgment as aforeſaid.” 


14 Geo. 2. c. 17. ſ. 2. © Provided always, that all judg- Judgments 


« ments given by virtue of this act ſhall be of the like force _ ” 


« and effect as Judgments upon nonſuit, and of no other f s act, 


f 
0 force or effeR. like force 


as thoſe upon nonſuits. 


14 Geo. 2. c. 17. f. 3 provided alſo, that the de- 


And upon 


« fendant or defendants ſhall, upon ſuch judgment, be ſuch judg- 


« awarded his, her, or their coſts, in any action or ſuit, 2 
endants 
&« where he, ſhe, or they would, upon nonſuit, be entitled ſhall have 


« to the lame, and in no other action or ſuit whatſoever.” * al 99 
where they would have. had them upon nonſuits. 


A gui tam action where no part of the penalty is given Barnes, zig. 
to the crown, is within this ſtatute ; but if there are ſeveral 
defendants, they muſt all join in the application for judg- 


ment, as in the caſe of a  nonſuit, otherwiſe it cannot be 


granted. 
As where, upon a rule to ſhew cauſe, why 1 as Watſon, 
in the caſe of a nonſuit ſhould not be given, it appeared that * 2 v. 


this was an action gui tam by a common informer, againſt and two 
others, B. 


three defendants, for a penalty under one of the ſtatutes for N HI. 2 56. 


the preſervation of the game; that all the defendants had 4 Stay, 

Re 
Joined in the plea, but that only two of them had joined in 8. & "Sip 
the application for this rule. . 
of this caſe by Wilſon is extremely ſhort, and e mention of the ſecoud 


point, noticed by Sayer, but ſays that the rule for judgment as in caſe of a non | 


ſuit was made abſolute. 
Upon which two queſtions 3 iſt, Whether the 
14 Geo. 2. c. 17. extended to this ſpecies of action? 2dly, 
+ Whether, as one of the defendants had not joined in ap- [ +400} 


plying 


I Wr zug. \ 


PPP G ne cn Cl Opus 


” * ——— x — er RE 


JUDGMENT AS IN THE CASE | 
plying for the rule, judgment as in the caſe of a ml 


ought to be given? 
The former of theſe points was determined in the af. : 
firmative, and the latter inthe negative. | 
And by the Court. As no part of the penalty, for which i 
this action was brought, is given to the king, it is, not. d 
| withſtanding a moiety thereof is given to the poor of the pa- 
riſh, wherein the offence was committed, an action between 
party and party. But as all the defendants have joined in 
pleading, and one of them has not joined in the application 
for judgment as in the caſe of a n the Court ought not { 
to give ſuch judgment. : 
The doctrine laid down upon the ſecond point in the laſt : 
caſe, was ho and confirmed i in a | ſubſequent deci- 
| ſion. | ; b 
C - Jennings. The caſe was; in a qui tam action againſt three defen. : 
q Wilton and dants, one of them did not appear, but the other two, har. J | 
1 Yr ing appeared and pleaded, afterwards Joined | in an applica- 3 ; 
i. 27 G. 2. tion for judgment as in caſe of a nonſuit? = © 
F - _ Mp By the Court, — It has been ſaid, that this caſe differs | X 
i - from that of Fackev. Jerkfn, inafrnuch in one of the d. 
I ] fendants, who had appeared and pleaded, did not in that caſe 
v4 join in the application. But there is no reaſon for the Court 4k 
\ F to depart, on account of this difference, from what was then 
ni tholden; for the ground of the opinion of the Court in that iſ 4, 
it's 11411 caſe was, that, unleſs all the defendants in an action apply for ” 
{0 judgment as in the caſe of a nonſuit, the Court ought not to N 
|; # give ſuch judgment. It has been ſaid, that if judgment 2 ; x 
bi in the caſe of a nonſuit cannot be obtained, becauſe one of a 4 
the deſendants in an action has not appeared, a vexatious ir 
plaintiff may always make ſome friend a defendant, upon iſ - 
whom he can prevail not to appear, in order to prevent the 
obtaining of ſuch judgment by the defendants who have ap- 1 in 
peared. But this argument does not hold ſtronger in the i " 
preſent caſe, than it would have done in the caſe of JYaiſen 10 


V. Jackſon; 


2 


nonſuit | 


the af. 
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OF A NONSUIT. 
v. Jackſon ; it being juſt as eaſy for a vexatious plaintiff to 
make ſome friend a defendant, upon whom, if he do appear, 


he can prevail not to apply for judgment as in the caſe of a 
nonſuit, as it is to make ſome friend a defendant, upon 


whom he can prevail not to appear. Rule diſcharged. 
Judgment as in the caſe of a nonſuit may be given upon The King, 
a traverſe of the return to a writ of mandamus. eee | 


T. Allen, v. the Mayor, &c. of Stafford, P. 32 G. 3. 4T. R. 689. 


Thus, upon motion for judgment as in caſe of a non- wigan v. 
ſuit, it appeared, that a material fact contained in the return <q" "Hh tn. 
to a mandamus was traverſed, and that iſſue was joined upon 27 G. 2. 


the traverſe. — 8 "_ 

WRIGHT, Juſtice (LEE, Ch. J. being abſent), at firſt 
had ſome doubt whether the 14 Geo. 4. C17 extended to a 
caſe like the preſent. 

But it was obſerved by Den1s0N, Fuſtice, that it is is by 
the 9 Ann. c. 20. declared, that if any material fact con- 
tained in a return to a mandamus ſhall be traverſed, ſuch fur- 
ther proceedings ſhall be had thereupon, as if an action had 
been brought for a falſe return. | 

A rule was made to ſhew cauſe, which, no cauſe being 
ſhewn, was, afterwards, made abſolute. | 

Where, in a joint action, there is judgment by default 
againſt one defendant, the other cannot obtain judgment as 
in caſe of a nonſuit, if the plaintiff neglect to proceed to 
trial according to the practice of the court. 

Thus where, in an action againſt two upon a joint-pro- Weller v. 
miſe, there was judgment againſt one of the defendints by 988 
default, and iſſue joined by the other. 


[#402] 


. d 318. 2. 
ing neglected to proceed to trial, the common rule was ob- x Burr. 


tained, for judgment as in caſe of a nonſuit. 388. 
The maſter having a doubt, whether he could tax coſts as 

in caſe of a nonſuit, as there was a judgment by default for 

the plaintiff, againſt the other defendant, a mation was made 


for the direction of the Court as to this point. 


Lok» 


The plaintiff hav- R T. 30 


[+403] FenaQts, that all judgments given by virtue of it, ſhall beof | 


Earl of 


Leiceſter v. 


Woodan, 


M. 21 G. 2. 


x Cro. 
Pract. 253. 
B. N. P. 


336. 


[+404] 


tiff would not have been liable to a nonſuit ; at the trial. No- : 


be blended together. 
lime, it is optional in the defendant either to apply for judg- 


cannot have Both theſe remedies ; therefore, having obtain- 


JUDGMENT AS IN THE CASE 


Les D MANSFIELD (though no counſel appeared on be. ö 
half of the plaintiff) had a doubt whether there could be 
judgment as in caſe of a nonſuit, in a caſe where the plaintiff 
was not liable to a nonſuit. The act of the 14 Geo. 2. c. 17, 


the like force and effect as judgment upon nonſuit, and of no 
other. And provides that the defendant or defendants ſhall, 
upon ſuch judgment, be awarded, his, her, or their coſts, 
in any action or ſuit, where he, ſhe, er they would upon nonſuit 
be entitled to the ſame; and in no other action or ſuit what. 
ſoever. So that the point ſeems to be, whether the plaintif 
could in this caſe, have been nonſuited at the trial; for if he 
could not, then the caſe of a nonſuit does not here exiſt ; and, 
conſequently, the court cannot give judgment and coſts, as i 
in caſe of a nonſuit, when the caſe of a nonſuit does not at i 
all exiſt. Now here was a judgment obtained bythe plain. 
tiff againſt one of the defendants already: how then can the 
plaintiff be out of court as to him? But if he be nonſuited 
in this aCtion, he will be out of N as againſt both de- j 
fendants. f 
Mr. Juſtice DEN Is ox ſeemed alſo to think, that the plain- 


thing was taken by the motion. 

The Court will not grant a motion for the like judgment i 
as in caſe of a nonſuit, and that the maſter ſhould tax the 
coſts for the plaintiff's not proceeding to trial according to i 
notice, not countermanded; becauſe coſts in theſe two caſes, 
are founded on different rights, and, herefors ought not to 


Where a plaintiff, having given notice of trial, neither | 
tproceeds purſuant thereto, nor countermands it in proper 


ment as in the caſe of a nonſuit, or for coſts on account of the 
plaintiff's not going to trial according to his notice. But he i 


ed 
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OF A NONSUIT. 
ed a rule for judgment as in the caſe of a nonſuit, the defen- 3 


dant cannot, afterwards, have coſts for not going on to trial, . Good- 


man, C. B. 
not even in a ſpecies of action, in which he is not entitled . 46 G. 3. 


to coſts upon ſuch judgment; ſo, vice verſe, after obtaining 2 Bl. 1110. 
a rule againſt the plaintiff for coſts for not proceeding to 3 
trial purſuant to notice thereof, the defendant is not entitled ſord, T. 


to judgment as in caſe of a nonſuit. 4.9 
131. 8. P. Guy v. Wilkinſon, Ogle v. Mofie, Ibid. 314. 2 
Upon a motion for judgment as in the caſe of a nonſuit, 
the judges may, under the 14 Geo. 2. c. 17, allow the plain- 
tiff, on juſt cauſe and reaſonable terms, any further time or 
times for the trial of the iſſue. And where the Court, on 


an application for this judgment, grants the plaintiff further 3 


time, it is uniformly on the payment of coſts for not proceed Leiceſterv. 


ing to trial, unleſs the notice of trial was countermanded in 1 


time, together with the coſts incurred by the motion. How- 253 B. N. 
ever, if the cauſe ſhewn in extenuation of the plaintiff's ne- F. 336. 
glect be ſufficient, the Court will not ſubject him to the 8 
payment of the coſts of the application. —— 
Barnes, 316. 464. Hamp v. Cuming, Ib. 498. 

In general, where there has been but one notice of trial, imp. Pr. 
the Court of King's Bench will diſcharge a rule for judg- — * 
ment as in caſe of a nonſuit, on a plaintiff's undertaking, 
peremptorily, to try the cauſe at tlie next ſittings, or next 
aſſizes, tas the caſe may be; but if there have been two [+405] 
notices of trial, or but one, in caſe it is a penal action, 
ſome real excuſe muſt be ſhewn for the plaintiffs neglect. 
And it is ſaid, that the Court of Common Pleas will, in 
no cafe, conſider a mere peremptory undertaking to try at; Ed. 310, 
the next ſittings, or aſſizes, as an anſwer to a motion for 
the like judgment as in the caſe of a nonſuit. | 

The plaintifPs own illneſs ;—the marriage of a ſeme plain- Clark v. 
tiff, after iſſue joined; - the non-attendance of a bankrupt een 
to be examined, purſuant to a ſummons for that purpoſe, 4 2 Vile, 


| by Daw. Ibid. 
314. 


Imp. Pr. 


JUDGMENT AS IN THE CASE 


1 FR by the plaintiffs, his aſſignees, relative to the debt for which 
8 aſ- the action was brought, and a ſet off inſiſted upon by the 
en” defendant; ;—the illneſs of two of the plaintiff's witneſſes ;— 


Terri:l, 
Idid. 35. the offer by the plaintift's attorney, to enter the record at 


1 the aſſizes, a little out of time, and the refuſal of the defen- 
3 dant's attorney, then preſent, that it ſhould be received; 
Gregz, the inſolvency of the defendant, happening after the action 
Ibid, 464. 
Bailey v. brought have been adjudged good cauſes _ Judg- 
3 ments as in caſes of nonſuit. 
B. R. Doug. 2 cd. 671. 
Hamp v. So where, on a rule to ſhew cauſe, why there ſhould not 
Ho be judgment as in the cafe of a nonſuit againſt the plaintif, 
Farncs,498. the circumſtances were, that the plaintiff had obtained rules 
for a ſpecial jury and a view, that in purſuance thereof a 
view had been had, but by four jurors only; that the cauſe 
was entered for trial at the aſſizes, and the plaintiff ready 
to proceed, but it could not be tried, for want of the de- 
fendant's conſent, becauſe a view had not been had by fix 
of the jurors; the Court diſcharged the rule, ſaying, that 
[+406] the plaintiff had ꝓ affected no delay, and it was not his fault 
that the view was incomplete. 

But the diſcovery of a miſtake in the declaration, after a 
peremptory undertaking to try the cauſe at the next aſſizes, 
is not a good cauſe againſt judgment as in caſe of a non- 

ſuit. 
Woke ov. Thus, upon ſhewing cauſe againſt a rule for judgment as 
| Brown, B. jn caſe of a nonſuit, it appeared, that a ſimilar rule for this 


R. H. 26 
G. 2. Say. judgment had been before diſcharged upon an undertaking 


—_ Baines Of the plaintiff peremptorily to try the cauſe at the next aſ- 
317, 318. ſizes, but, after this undertaking, a miſtake having been 
diſcovered in the declaration, the cauſe was not tried. And 
that the plaintiff had, before the preſent rule was moved 
for, given notice to the defendant of a motion for leave to 


amend the declaration. 
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Tt OF A NONSUIT. 

By WRichr and Dentson, Fuftices, (Lee; Ch. J. 
being abſent)—The- plaintiff ought to have been ſatisfied: 
that his declaration was right, before he undertook peremp- 
torily to try the cauſe. 

But Fos ER, Juſtice, ſaid, that it would, in his opinion, 
be rather too rigid a conſtruction of the ſtatute ti hold, 
that the plaintiff, under the circumſtances of this. caſe, 
was obliged to try his cauſe at the next aſizes. Rule ab- 
ſolute. 8 

Neither is hy; want of a term's notice of the motion, l 
where no proceedings have been had in a. cauſe for a twelve- Worley, C. 
month, a good cauſe againſt judgment as in caſe of a non- [+ 407 ] 
ſuit ; becauſe the general rule (1%) of court, making ſuch-a-G. 3 28. 
notice requiſite where no proceedings have been had for four os 
terms, extends only to the party's: intent to proceed, and ee 3 
not to motions to end proceedings; and, moreover, being (r Reg. "= 
made before the ſtatute; it cannot be conſtrued to extend: I * 
to motions of this fort. But, in Manby v. Worthy, upon 
hearing the merits, the rule for judgment as in caſe of a 
nonſuit, was diſcharged on the uſual terms. 

Where a plaintiff has carried a record, down for trial Kine v. 
once, there ſhall not be judgment as in caſe of a nonſuit, £ for F B. 


R. M. 27 
not carrying it down a ſecond time, even though it be 0.3. 1 T. 


made a remanet the firſt time; the plaintiff having com- Ms 
plied with the terms of the ſtatute of 14 G. 2. c. 17. bw. E 
carrying the record down to trial once, and the defendant G 3. 3 T. 
might, if he had pleaſed, afterwards, carried it down mes 
by proviſo. | | 
So, upon the ſame principle, where a plaintiff has once Porzelius | 
proceeded to trial, there cannot be judgment as in caſe of 3 ee R. 
2 nonſuit againſt him, for not proceeding to a new trial. 29. 8.3. 
Tze ſtatute of the 14 Geo. 2. c. 17. entitles a defendant he 
to colts upon a judgment as in caſe of a nonſuit, only 
where he would have been entitled to them upon a nonſuit. Howard, 


Therefore, as an executor or adminiſtrator is not liable to pin Th: 
» 


2 | coſts H. 15 G. 2. 


NOT PROCEEDING TO TRIAL 


Barnes, 130. coſts upen a nonſuit, he is not ſubject to them upon 2 


Newman v 
Goodman, Judgment againſt him as in the caſe of a nonſuit. And, 


= 1 — 36 for the ſame reaſon, where a plaintiff in a writ of right has 
1093 judgment as in the caſe of a nonſuit given againſt him he i. is 
not liable to coſts. 


| [4408] Although a plaintiff has undertaken peremptorily to pro- 


Ineld v. . ceed to trial at the next aſſizes, yet it is ſtill neceſſary for 


Weeks, C 


B. P. 29 G. him to give notice of trial, and without receiving ſuch no- 


| * . tice the defendant is not bound to attend at the 1 and 


Vide 2 Bl. be prepared with witneſſes, &c. And, therefore, where af- 
ter ſuch an undertaking by the plaintiff, the defendant, 


HE! 


without receiving any notice of trial, attended at the aſ- 


ſizes, ſubpcenaed witneſſes, feed counſel, &c. in expecta- 
tion that the plaintiff would try the cauſe, it was holden, 


that he ought not to have the coſts of ſuch attendance _ 


and preparation, though he obtained judgment as in the caſe 


trial. 


SECT. III. 


Of Cofts for not proceeding to Trial purſuant to Notice. 


Bl. 1110. COSTS for not proceeding to trial do not depend on 
any act of parliament, but on the — and rules of tde 


| courts. E 1 
— = By which if a plain give notice of trial, and at 43 
Sec. 18. R. not thereto, the defendant, upon motion, ſhall have the i 


M. 654. C. coſts of his attendance, unleſs the plaintiff give the defen- 


dant warning in convenient time, that he will not procced, 


B. Sec. 21. 


of a nonſuit, on account of the plaintiff's not proceeding to 


* PURSUANT TO NOTICE. 


or ſhew good cauſe to be allowed by the court, in excuſe of 


ſuch coſts. 
The 14 Geo. 2. c. 17. ſ. 5. enacts, « That in caſe any In country 


« party or parties ſhall have given notice of trial in any in- —_— 


cc dictment, information, or cauſo whatever, at- nf prius cauſes, 


« +before any judge or juitice of aſſize, or niſi prius, or at Th 409 ] 


« the ſittings in London or /7iddleſex, where the 2 fendame 


lives above 


e or defendants reſide above forty miles from the ſaid ci- 40 miles 
cc ties reſpeQively, and ſhall not afterwards duly counter- ſi m Lon- 


dom, notice 


mand the ſame in writing, at leaſt ſix days before ſuch orca m 


be counter- 


intended trial, every ſuch party ſhall be obliged to pay nunded in 
« unto the party or parties to whom ſuch notice of trial writing at 
« ſhall have been given as aforeſaid, the like coſts and gays =: TE 


« charges as if ſuch notice of trial had not been counter- _—— 
te manded.“ : | — liable to 


If the venue be laid in either Fans or Mi dleſex, and © —_— $49. 


the defendant reſide within forty miles of London, in order B. 3 


to ſave coſts for not proceeding to trial conformably to no- r. K. B. 
tice, the countermand of ſuch notice muſt be delivered in 3 OS | 


writing at leaſt two days, excluſive of the day upon which 2 Ed. 302. 
it is given, before the intended trial. Exch. oa 


Reg. M. 4 
Ann. B. R. 3 
Although a plaintiff be . from proceeding to try Duell v. 
the cauſe by the defendant's entering a ne recipiatur, yet he _ 5 bs 


ſhall pay coſts for not going on to trial purſuant to notice, 0 2 - 


| becauſe it was his own neglect, that the record was not en- Pract. Reg. 


tered within the time allowed by the pracuics of the court 5 on 


for that purpoſe. . 464. 
But a plaintiff is not liable to coſts for not trying the 

cauſe according to notice, where the delay is not the re- 

ſult of any wilful laches, but of inevitable accident; neither 

ſhall he pay coſts, in ſuch caſe, where the neglect of 

the defendant's attorney in the cauſe of the trial beg 


delayed, | 
2 Thus 


NOT PROCEEDING TO TRIAL 
Ogle, exe- Thus a rule for the plaintiff to pay coſts for not pro- 
Neno ceeding Fto trial at laſt Northumberland aſſizes, according 
| Meffit, M. to notice, was diſcharged ; it appearing, that the cauſe was 
22 Ii entered with the marſhal, that one material witneſs was 
ſerved with a ſubpoena, and could not attend, and another 


was diſabled by a fall from his horſe. F or here the plaintiff 


had been guilty of no wilful default; ; if he had, he muſt ave | 


paid coſts, even though he ſued as executor. 

strong r.. So where, upon a rule to ſhew cauſe, why the plaintiff 
1 ſhould not pay eoſts, for not proceeding to trial purſuant 
16 G. 3. to notice, the circumſtances were, that, after notice of 
day, Colts, trial had been given, the defendant moved for a ſpecial j jury, 
that forty-eight perſons were nominated by one of the pro- 
thonotaries ; and that the defendant's attorney neglected to 
ſtrike out twelve of them. The queſtion being referred to 
the prothonotaries, they reported, that, as the not proceed- 
ing to trial was occaſioned by a neglect of the defendant's 
attorney, in not attending to ſtrike out twelve of the per- 
ſons nominated, the defendant was not, in their opinion, 
entitled to colts. Upon which report, the rule was diſ- 
charged. 

n If a notice of trial be ly countnenataded, the de- 
| * M. 16 fendant is not entitled to receive the coſts of a witneſs who 
8 107. reſided in London, and, before the countermand was deli- 


Goodright. vered, ſet out to attend the aflizes in the country. 
In, 
T. 8 and i 
5 9 498. 8. o. Pra. Reg, c. P. 305· | 


Sed quære. Yet it is laid Jown in 12 Mad. 560. that, if, upon notice 


of trial, the defendant draws briefs, retains counſel, and 
makes ready his witneſſes, before that notice is counter- 
manded, upon affidavit thereof, and motion, he ſhall have 
ſuch colts as the maſter ſhall tax, 
[+411] ln an action of ejectment, the rule is, that the elfor of 
Per Holt, the plaintiff ſhall pay the coſts taxed for not going on to 


Ch. J. 
Cumy. 102. trial agreeably to notice, although by tne general rules of 


: the 


| 
5 $2 e 
T 


. 


PURSUANT TO NOTICE. 
the law, in other caſes, he, Who brings the ion, ought 


to pa them. 
It was agreed by the judges ir in the Treks, that the Ca 


prothonotary may. tax coſts for not t going on to trial, at diſ- G. 1. Prad. 


Reg. C. P. 


cretion. TY pot, 


If the plaintiff give notice of trial, but do not een to reg. NI. 4 
trial, nor countermand the notice in due time, whereby _ B.R. 
C 
coſts are taxed for the defendant, and, afterwards, he de- Andt. 1. 
liver a freſh notice of trial, the court will not ſtay the trial es - 9g 


until the firſt coſts are paid, in any action, except that of 3 vide 
cedam v. 


ejectment, becauſe the defendant has another remedy for Morris, 


them, namely, by attachment. And if the plaintiff ſhould _ Pract. 


237. 

not try the cauſe purſuant to his ſecond notice, the de- where the 
fendant will again have coſts, and the like remedy to ob- 89 

tain them. do proceed 
to trial, till 
he had paid 


the coſts taxed for his not going on to trial at a former n. 


„And, in one caſe, the e. court refuſed to grant a rule to ſtay 2 | 


Potter, 


proceedings in an action of treſpaſs, brought by a tenant R. T. 10 


againſt his landlord, for a diſtreſs, until the plaintiff had NG Le 


paid the coſts for not going on to trial according to notice, 
even though it appeared, that the plaintiff was a enen 


perſon, and abſconded. 


However, where a defendant had given a notice of trial Walter v. 
Packer, M. 


by proviſo, but neither countermanded the ſame, nor pro- 2 & 2. 


Pract. Reg. 
ceeded purſuant thereto, and then gave another notice of a2 8 


| +trial by. proviſo, the Court of Common Pleas made a [41%] 


rule for ſtaying proceedings till the defendant, who. was 
a pauper, had paid the coſts taxed for the plaintiff, on ac- 
count of the cauſe not being tried according to the firſt 


| notice, 


If a defendant do not proceed to trial by proviſo, pur- Reg. M. 4. 
ſuant to his notice, nor countermand the ſame in due time ap - R. 


the plaintiff is entitled to coſts. 


Wilkinſon 


| v. Poole. 2 
And Str. 797. 1 


2 R. 696. 


NOT EXECUTING A WRIT OF INQUIRY, G. 
Reading v. And if the defendant give notice of trial by proviſo, | 
— and the plaintiff alſo give notice of trial, and neither of 
C. P. — 5 them proceed to trial, or countermand, each party ſhall 


_ coſts taxed againſt the other for their reſpective de. 
faults, | 


Of Cofts, for not proceeding to the E xecution of a Writ of 
Inquiry purſuant to Notice. 


3 Keb. 229. F ORMERLY, a defendant was not entitled to coſts 

— 2 where the plaintiff neglected to proceed to execute a vrit 
. N 1 | | 

+ 7 inquiry according to notice, 

C. B. 448. 1 Freem. 435, | 


But as it is equally reaſonable that a defendant ſhall have | 
any cofts which he may have incurred, by reaſon of the 
plaintiff's not proceeding to the execution of a writ of in- : c 
quiry purſuant to notice, as that he ſhall have ſuch coſts, . i 
where the plaintiff does not go on to trial according to no- 
tice, the practice of the courts has been very equitably al- i = 


\[#413] tered in this reſpect. And it is now the uniform rule, in Wl 
2 Str. 728, all the courts of Meſiminſter-Hall, to allow coſts to the 4 1 
_ _ defendant, on account of the plaintiff's neglecting to exe- 1 
n. (2) cute a writ of inquiry of damages conformably to notice, or q 1 
mm to countermand the ſame in due time, | I 
G. 2 C. B. Burt, Pr. Exch, 253. = : 


oviſo, 


er of | 


ſhall 
'e de. 


* 
Ws 


the ground that the umpire had awarded coſts without an * = 2 


offs to be taxed by the maſter, or prothonotary And the rea- 


to the other what cofts two perſons named in the award, 


ARBITRATION. 


SECT. V. 


| of 6 Cofts, where a Matter in 8 is ſubmitted | to 


Arbitration. 


AN 4 may award coſts, without any expreſs au- 


thority for that purpoſe. N 
Therefore, in anſwer to an objection taken to an award, Roe on che 
made in a cauſe referred to arbitration by rule of court, on 3 
"I 

expreſs power ſo to do, the Court ſaid, that the power = R. 5 3 


awarding coſts was neceſſarily conſequent to the authority 


conferred upon the arbitrator of determining the cauſe; and 


that the reaſon why, in references of this ſort; a proviſion 


was, frequently, inſerted, that the coſts ſnould abide the 


event of the award, was, that the arbitrator might not have 


it in his power to withhold coſts from the party, who was 


in the right. But that was to be conſidered as the reſtric- 
tion of a power, which he would, otherwiſe, neceſſarily 


have, of allowing coſts at his election. | 8 


And, arbitrators poſſeſſing this power, inherent in their 
office, of allowing the coſts of the ſuit referred to them, 
it has +been holden, that they may delegate it to the proper [+414] 
officer of the court wherein the ſuit is pending; that is, gx. 1 


they may award, that one of the parties ſhall pay to the other LS 358 


ſon ſeems to be, that, as arbitrators are judges between the — = - 


parties, and, as it were, put in the place of the court 


by the parties, and poſſeſſed of the fame power as the 


court of giving judgment for coſts, they may refer the tax- 


ation of ſuch coſts to the ſame officer as the court would do. 


But they cannot award, that one of the parties ſhall pay 


but 


ARBITRATION. 


but not officers of any court, ſhall appoint; for they can 
only delegate their authority, in this inſtance, to one, who, 
the court will take notice, underſtands the * better 
than themſelves. 

3 Thus to an action of debt upon an arbitration bond, the 


Long, B. R. defendant pleaded aul award; plaintift replied, and ſet forth 

of K = an award, which amongſt other things, awarded that the de- 

_ 2 fendant ſhould pay the plaintiff ſuch ſums as James Millis and 
ohn Grdfrey ſhould ſettle for coſts, having regard to ſuch 
coſts as were uſually taxed by maſters in Chancery, and then 
mutual releaſes awarded, and that the ſaid J. W. and J. G. 
ſettled the ſum of to be due for coſts, in which they 
had regard, &c. and ſo aſſigned a breach in nonpayment of 
theſe coſts; to which replication the defendant demurred. 

This caſe was twice argued at the bar ;—after che ſirſt 
argument, the judges.delivered their opinions, as follow. 

[4415) TLox Dp Harpwicks, Chief Fuflice One would go as 

- Tr: 8G, 2, far as poſſible to ſupport awards, where there is no objecti- 
on to their being fairly made; but I doubt if this award be 
good. It' is true, in the caſe of Vinter v. Garlicl, it was 

6 Mod, held that the arbitrators might award. the party to pay the 

195, Salk, | * 

75. coſts to be taxed by the maſter, and even that is going be- 
yond the general rule; but there the coſts were referred to 
be taxed by the maſter; whereas here, for ought.that appears 
to the contrary, the taxation is referred to perſons. who are 

ignorant of the matter and'the caſes cited, are not con- 
trary to this, for they are, where coſts were awarded ge- 
nerally, which I think is well enough, for then they will 
| bereferred-to the proper officer. 

PAGE, - Fu/tice, was of the ſame opinion. 

' ProBYN, Fuftice,—inclined to think the awarded good, 
and that the arbitrators might as well appoint theſe-two per- 
ſons, as the maſter, for it was no more than taking them to 

their aſſiſtance, | 5 

| Lex, 


ARBITRATION. 


LE, Fuftice—T think this is a direct delegation of their 


authority; and he cited the cafe of Rchinſon v. Barnſley, laſt 


Hilary Term, where an award that the party ſhould give 
ſecurity fourteen days after their time was expired, was held 


to be bad. Theſe perſons muſt be contidered as their dele- 
gates, and in caſe of a private authority, it is a ſettled rule, 


that they muſt execute it themſelves, and cannot delegate it. 


Indeed it may be different when referred to be taxed by the 
+maſter, becauſe that is the ſettled way of taxing coſts by 
the law of the land. 


[+416] 


And now this term n all the Court agreed that the award 


was bad. 

Lond HarpDwickt.—As to awards there are three 
rules; 1ſt. That the arbitrators muſt make a final end, ſo 
as the parties may have the fruits of it, without ſuit. 2dly. 


That they cannot delegate their authority. 3dly. Their 


award muſt be made within the time limited. Now this 


award does not make a final end, for here is a matter to be 


done after the time expired ; but it is ſaid that as to coſts to 
be taxed, that is allowable ; and it is true, it has. been al- 
lawed to be referred to the proper officer, as in I inter and 
Garlick, but it is there expreſsly ſaid, they muſt be. ſettled 
by the arbitrators, or by the maſter; and that is reaſonable 


| enough, becauſe the reference to the proper officer makes 


an end of it, for he is ſubject to the authority of the court, 


who, if he errs, can amend his errors ſummarily, but if re- 


ferred to ſtrangers, the court cannot intermeddle. 2dly. 


The arbitrators muſt execute their authority themſelves, 
which they have not here done. Indeed a diſtinction has 
been taken between judicial and miniſterial acts; but this 
is not a mere miniſterial act, and appears not to be. ſo, 


from the penning of this award, for they are directed to have 


regard to ſuch coſts 2s a maſter would allow, which is, cer- 
tainly, an act of judgment. But when the reference is to 
the maſter, it is in the eye of the court; ſuppoſe theſe two 

rn | perſons 


4417] perſons had been miſtaken as to what coſts ſhould be fallow. 
ed, how could it then be ſettled but by a trial before a jury 


ARBITRATION. 


upon averment, that it was ſo, or was not ſo? And chis is 
no inconvenience, for they might have, within the time li. 
mited, had the aſſiſtance of theſe two men in this matter, 
and have made it part of their award. 

LEE, Juſtice.— By Cro. Fac. 315. 385. the arbitrators 
cannot reſerve authority to theraſcives after the time of the 
ſubmiſſion. Terk. (ent. 128. If the award be to releaſe to 
another, by the advice of J. S. it is good; and the reaſon 
given is, becauſe that reference is only for the execution of 


the arbitrement ; for he lays it down as a rule, that the arbi- 


trators cannot delegate their authority. It is true, that in 
caſes of coſts it has been allowed to refer to the maſter, and 
the reaſon is, becauſe they have then made an award of coſts 
in the ſame manner as coſts are uſually given. Comb. 46. 


award, that if the plaintiff make out before a judge, any diſ- 


burſements laid out for the defendant, the defendant ſhould 
pay them likewiſe, held bad. And HoLT there ſaid, they 
have no liberty to do any future act unleſs it be by referring 


the matters in difference to a maſter of a court to tax coſts, 


which is agreeable to what he ſaid in Minter v. Garlict. Re- 
ference to the maſter is a proper ex2cution of the arbitration, 
and is, merely, miniſterial, but a reference to a ſtranger is 


judicial. 


11418] 


Shepher\ 
v. Brand 


Judgment for the defendant. | 

Arbitrators may award a groſs ſum for coſts, for they 
tare not bound to refer the taxation of colts to the officer of 
the court. 

For where, on a motion to ſet aſide an award made on a 
rule of reference to the three foremen of a ſpecial jury, one 
of the exceptions taken was, that the arbitrators had taken 


upon them to give a particular ſum for coſts, whereas they 


ſhould have been left to the taxation of the maſter, 
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it was holden to be void for uncertainty. 


ARBITRATION. 


LoRD HARDWiCKE, Chief Tulle, lb; arbitrators 
who are judges to determine finally the differences between 
the parties, may, if they think fit, take upon them to in- 
quire of and give coſts, as well as damages; and this court 
has no power to take notice of it, any otherwiſe than, if they 


are exceſſive without any reaſon given for it, as an evidence 
of ſome undue practice. 


If an award direct, in general terms, that the coſts of the — 


ſuit ſhall be paid, it is certain enough, becauſe, in ſuch caſe, B. R. H. 
the quantum of the coſts to be paid may be aſcertained by the 1 * 


officer of the court in which the ſuit was inſtituted, whoſe Furnis v. 
Hallom, P. 


province it is to tax coſts; namely, by the maſter in the 22 G. 2. 
King's Bench, and by the prothonotary, in the Common Barnes,166. 


Perry v. 
Pleas ;—for, certum eft, quod certum reddi goteſt. Nicholſon, 


T. 28 and 
29 G. 2. B. R. Say Rep. 240. Stephenſon v. Browning, Barnes, * 


So an award, that one of the parties ſhould pay to the other Beale v. 
Beale, M. 


the charges in ſuch a ſuit, has been adjudged good; becauſe 10 Car. B. 


the charges would be aſcertained, when the attorney had 8 
delivered a bill thereof. 383. 


eg v. 

ver- 
ſedge, 2 Vent. 242. 8. C. Carth. 156. Dub. cont. Winter v. ce, B. R. T. 3 Ann. 
6 Mod, 195. 8. C. Salk. 75. Vide 1 Sid. 12, 


So it hath been determined, that an award, whereby 3 i L 


one party is direCted to pay the charge of a ſuit then depend- Ferne, P. 


ing, of which the other party ſhould deliver a bill, is good & SY 
enough, for it may be reduced to a certainty by the delivery 3 Lew 18. 


of a bill. 
But, where an award was to pay all the expences of a fait, B Bargrave v. 


ki H. 
and all reaſonable expences ſuſtained circa ſeftam prædictam, * 4 


C. B. 3Lev. 
And in a ſubſequent caſe, the Court reſolved, that an ds „ 

award, by which the defendant was directed to to pay to the N by 

plaintiff, or Mr. William Cock, his attorney, ſuch coſts as — 

Plaintiff was liable to pay, of an action in the Peverel court, 

and coſts of an action at common law, between the plaintiff 


and 


ARBITRATION. 


and the defendant and others, was uncertain, and not hnal 
and, conſequently, void. 
Carp:nter Where a ſubmiſſion to arbitration js a an order of 
— niſi prius, the arbitrators have a power to award colts ſub. 
Frack. Reg. ſequent to the order; but where ſuch, ſubmiſſion is under a 


C. P. 45. bond, the arbitrators cannot award coſts ſubſequent to the 
bond. 

Tyne v. In Tyne.v. Every, the arbitrators awarded, coſts of ſuit 

"Every P. and of the reference to be taxed by the prothonotary, but the 


15:G. 2 
— 58. Court, on motion, directed the coſts to be taxed only down 


to the time of the reference. 
Alrbitratres appointed under an order of niſi prius may, 
[ts 0] if they think proper, award the colts of the reference, +as 


1 well as the coſts of the ſuit; but if they only award cf; 


Cotton, H. to be taxed generally, the coſts of the reference ought not 


— * f to be allowed on the taxation, but merely the colts of the 
' ſuit, | | 
Neither will an award that one party ſhall pay to the 
other the t by him ſu ofrained in the action, include thc 
colts of the reference. 
Browne y As where, after iſſue joined in the cauſe, the. parties ſub- 
Marſden mitted to arbitration; and the arbitrator awarded to the 
and o: hers 
C. B. p. Plaintiff. 24/. damages, and the © coſts by him ſuſtained in 
$5 + * « the ſaid action, to be taxed by the proper officer.” 


The prothonotary having refuſcd to allew the colts of the 
reference, or any other, except thoſe of the action, as be- 


tween party and party; a motion was made for. a rule to 
ſnew cauſe why he ſhould not tax and allow-the coſts of the 
reference, together with the coſts of the action, as between 


attorney and client. 


9 


But the Court—ſaid, there was no precedent, for the 


coſts of the reference to be included in an award of coſts of 
the action; and having examined the award, the words of 


which were as above ſtated, held, that thoſe words. were 
cConfined 


O84 ane 5 a 2 . ; vn 8 


ARBITRATION. 
nd to the coſts of the action, and, therefore, refuſed 
the rule. 

If a cauſe be referred to arbitration under an order of niſi — wag C. B. 
prius, but a verdi St be, nevertheleſs, taken for the plaintiff ? M. ay. Ca a” 
for certain a ſum, as a ſecurity for what ſhould be awarded 1 17 
It be paid to him, and coſts, the arbitrators cannot award [4421] 
a ſum to be paid to the plaintiff 2w:thout , becauſe by the 
terms of the order they were precluded from eatering at all 
into the queſtion concerning colts. " 

If an arbitrator award co/7s to be taxed by the maſter, ſuch 
coſts ſhall be taxed as between party and party on! £ and 

not. as between attorney and client. 
= Thus where all matters in difference were by rule of vii Platt v. 
bprius, referred to arbitrators, who awarded, a:nongſt other oy pie __ 
things, that the defendant ſhould pay the plaintiff's attorney B. K. H. 
three full fourth parts of the coſts, to be taxed by the maſter, 
the queſtion was, whether the coſts, ſhould be taxed as be- 
tween attorney and client, or as between party and party? 

Loxp HarDwicke, Chief Fuſtice.—I ſee no reaſon or 
ground for taxing theſe coſts as between attorney and client, 
for if the cauſe had gone on, and the plaintiff had had a 
Judgment of the court, the coſts muſt then have been taxed 
ss between party to party; and why ſhould it be otherwiſe 
where the parties have choſen their own judges, unleſs the 
arbitrators had expreſsly ſo awarded, as that the plaintiff 
ſhould have all his expences, or ſuch like expreflion, &c. 

Cur. accord. and coſts allowed as between party and party. 

The latter part of Lord HarDwicke's opinion in the 
caſe of Pratt v. Salt, furniſhes a ſtrong inference that, if 
the arbitrators had either in terms directed the coſts to be 
taxed fas between attorney and client, or even had uſed ex- 
preflions indicating that ſuch was their meaning, the coſts 
ought to have been taxed in that manner; and, conſequent- 
ly, that the meaſure of coſts, waere a cauſe is referre 2d to 
arbitration under a general crder of 1 / 7 prius, is a matter 

reſting 


[+422] 


ARBITRATION. 
reſting ſolely in the diſcretion of the arbitrators. But, be 
that as it may, by ſubſequent determinations, upon this ſub. 
ject, it is eſtabliſhed, that an arbitrator, appointed under an 
order of ni prius, cannot allow any other than the com- 
mon coſts, as between party and party, unleſs the order, 
expreſsly, authoriſe him to allow what coſts he may think 
proper. 
Marder v. Thus by an order of ni privs, referring this caſe to ar. 
8 bitration, it was ordered, © that all matters in difference, 
„ > © between the parties, together with the coſts of this action 


Cowp. 

— 27.5.P. « and reference, be referred to the award of, &c.” The 

Kerr, 14. © arbitrator, as to the coſts, awarded as follows: — “ That 

* 'Þr. C.“ the defendant ſhall pay to the plaintiff his full coſts and 

P.70. © charges of this action, ſuch coſts to be taxed as between 
. © attorney and client by the proper officer, &c." 

Dunning moved to ſet aſide this award, becauſe the arbi- 
trator had exceeded his power in directing the coſts to be 
paid as between attorney and client: for the intent of the 
reference was merely to put the party, who ſhould be 


thought right, in the ſame ſituation as if he had had a verdict; 


in which caſe he could only have received cofts taxed in the 


ordinary courſe between party and party. 

Upon ſhewing cauſe, the Court held the award wrong 
[+423] +upon this objection; for the words of the reference clearly 

meant coſts in a technical ſenſe, which are gal cofts : but 


as to ces they held it good; and, therefore, ordered, that | 
ſo much of the award, as directed the maſter to tax the coſts 5 
as between attorney and client, ſhould be ſet aſide, and the Wi 


reſt ſhould ſtand. 


Barker v. So where there was a verdict for the plaintiff with 40s, | 
Tuma, C. damages, and 40s. coſts, ſubject to the award of J. H. and „ 


B. T. 14 G. 


3- 2Bl 953. if he awards more to be paid to the plaintiff, then judgment 
to be entered up for ſuch ſum, together with the plaintiff , 1 

cots, otherwiſe this verdict to ſtand. And it was further 1 
ordered, that the arbitrator might give ſuch coſts of the 7. 

| Ferenc 5 . 


ARBITRATION. 


ference as he thought proper. The arbitrator made no al- 
teration in the damages, but ordered the defendant to pay 


coſts of ſuit, as between attorney and client, and alſo the 


coſts of the reference as between attorney and client, © it 


« being his — that the plaintiff ſhould be reimburſed is 


« full expences.“ 


Motion to ſet aſide fo wk of the award, as orders 2 | 


payment of colts, 
Et per Curiam (abſente De Grey, Chief Fnflice.)— 


Here is no agreement or order of niſi prius to vary the ge- 


neral rule, that coſts of ſuit on an award, ſhall only be the 
common coſts. Coole's Caſes bg, yo. The arbitrator has 
indeed a diſcretion expreſsly given him to award what coſts 
of the reference he thinks proper. Therefore rule abſolute, 
for the prothonotary to tax the coſts of the feat 5 as be- 
tween party and party. | | 
+So it hath been holden, that an agreement in writing 


[+424] 


Southmead 


to pay delt and caſts, generally, extends only to coſts as bo v. North: 


= tween party and party. 


coſts directed by the order, generally, to abide the event, that 
muſt be taken to mean the legal event; and, in ſuch caſe, the 


more, H 
. 2. 


Where a cauſe is referred by a rule of niſi 7 prius, and the Cal, Pr. C. 


Vide Lofft, 


coſts are not left in the diſcretion of the arbitrator, but muſt 391. 


follow the rule of law. So that, if, under ſuch a rule of re- 


ference, an arbitrator award to the plaintiff damages below 


40s. in a ſpecies of ation in which he could not, upon a ver- 


dict below that ſum, have had full coſts, without a judge's . 
certificate, the plaintiff cannot have more coſts than the da- 


mages given to him by the award. 


Thus upon a motion, that the maſter ſhould tax full coſts Swingle. 


upon an award for the plaintiff, in a cauſe which had been 


hurt, v. 
Altham 


referred at niſi prius, it appeared, that this was an action and an- 


which 


0 h \ » 
of treſpaſs for pulling down the plaintiff's gate, and that the H. 1 10 20 


declaration contained five counts; the fourth and laſt of > 2h 
138. 


rr ee EE OOTY In — 


F Ee en or or 


ARBITRATION. 

which alſo included an aſſault upon the plaintiff” Juſtif. 
cations were pleaded to all but the fourth; and not guilty 
was pleaded to the whole. The defendants juſtified under 
an occupation way to To/jide-mill, on foot and on horſe- 
back, and with cattle and carriages; the like on horſeback 
and with cattle ; the like on foot. They juſtified in a ſi- 
milar manner under other rights of way, none of which 


were found by the arbitrator as laid. And, as to the aſſault, 


[+425] 


the defendants pleaded, that at one of the times mentioned 
molliter manus impaſuerunt, becauſe the plaintiff ſtood in the 
way, and hindered the defendants from uſing it. The re- 
plication traverſed all the rights of f way ſtated in the ſe- 
cond, third, fifth, ſixth, ſeventh, and eighth pleas, namely, 
all the horſe and carriage ways; and with reſpect to the 
fourth and laſt pleas, the plaintiff new aſſigned as to the 
treſpaſſes, but not as to the aſſault ; and concluded that the 
defendants pulled down the gates, &c. on other occaſions 
than in uſing the ſaid footways. Iſſues were taken on the 
traverſes, and not guilty pleaded to the new aſſignments. 
On the reference the cats were directed to abide the event. 
The arbitrator afterwards awarded an occupation way to 


the defendants over the plaintifPs cles [naming them] into 


a certain public highway ſituated within the pariſh of G, 
burne in the county of York, and which ſaid highway leads 
between Bolton and Taſile chapel in the faid county, to 
paſs on foot and\on horſeback, and with cattle, and no 
other right of way: and that inaſinuch as one of the aſ- 
ſaults committed by the defendants was when he was paſ⸗ 
ſing with a cart and horſes, the arbitrator awarded five ſpil. 
lings to be paid by the defendants to the plaintiff for that 


injury. 8 


Upon ſhewing cauſe againſt the rule, it was contended 


that the coſts being to abide the event muſt be taken to 


mean the legal event: and that as the arbitrator had only 


awarded five ſhillings, the plaintiff was not entitled to any 
more 


ARBITRATION. 


uſtifl. more coſts than damages, in the ſame manner as if a ver- 
zuilty dict had been found for ſo much. In ſupport of which were 
under cited the two following caſes from the maſter's note book. 
10rſe-  Highenam and another, executors, &c. v. Haſſel, Hil. 14 


back Geo. 3. This cauſe was referred by order of niſi prius; 


2 fi- and the coſts were to abide the event, in the uſual form · 


which The arbitrators awarded that there was not any thing due 


Tault, from the defendant to the plaintiffs; in conſequence of 
ioned which the maſter taxed the defendant this coſts. Mr. Buller 
in the obtained a rule to ſhew cauſe why the defendant ſhould not 


Ee re- be reſtrained from proceeding to enforce the payment of. 


[+426] 


te ſe- coſts taxed againſt the plaintiffs, they being executors. On 


mely, ſhewing cauſe by Wallace, the rule was made abſolute; and 
» the per Curiam:—The order of niſi prius is in the uſual form; 
> the but the meaning of it is that the party ſhould pay ſuch coſts 
at the WY as he would have been liable to pay in caſe a verdict had 
:ſfions WF paſſed againſt him: and if a verdict had been given againſt. 
dee plaintiffs, or they had been nonſuited at the trial, they 
would not have been liable to pay coſts, and therefore are 


would conſent to a reference, as he would, in ſuch caſe, be 
in a worſe ſituation than if a verdict had been given againſt 
him. The other caſe was that of Butler v. Grubb, Hil. 


ferring it to the maſter to tax the defendant his coſts of the 
action. Mr. Howarth for the rule, ſtated, that this cauſe 
was referred to arbitration by rule of niſ privs, and the 


trators awarded that the plaintiff's original demand was un- 
der 40s. viz. 37s. and awarded the plaintiff the ſaid 375,— 
and he contended that the plaintiff was not entitled to coſts, 
any more than he would have been, if on a trial he had re- 
covered under 40s. but that on a ſuggeſtion, to be entered 


coſts; that the words in the rule, & coſts to 2 the event, 


coſts of the ſuit were to abide the event, &c. The arbi- 


by leave of the court, the defendant would be entitled to 


A a mean 


not liable under this order. If they were, no executor 


23 Geo. 3. Mr. Peckham ſhewed cauſe againſt a rule for re- 


. 
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mean the legal event; and of that opinion was the Court; 
whereupon the rule was made abſolute, Mr. Howarth Cited 
the above caſe of the 14 Geo. 3. 

In ſupport of the rule [in the principal caſe, ] it was ob- 


ſerved, that this was not a mere action for the aſſault, but 


+that the ground of it was to try a right of way; and, there. 
fore, ſuppoſing the arbitrator to have been ſubſtituted in 
the room of the judge, he has in effect certihed (a) that the 


' aſſault was proved; but ſuppoſing he was not, he could not 


certify, and the reference ſhould be conſidered like the ex- 


[+428] 


ecution of a writ of inquiry; in either of which caſes the 
plaintiff would be entitled to full coſts. On theſe plead- 
ings none of the juſtifications are found for the defendants; 


a right of way is indeed found, but different from any i 


of thoſe pleaded ; therefore it appears that the defendants 
aſſaulted the plaintiff at a time when the former were ex- 
ercifing a right of way, to which they were not entitled. 

ASHURST, Juſtice. (Lord KEN vox, Chief Fuſtice, be- 


ing abſent.—) The coſts being to abide the event mult be Z 


taken to mean the legal event, as appears by the caſes cited, 


And we cannot ſay that the authority of the judge to certify 5 
was transferred to the arbitrator. Then the damages 
awarded being under 40s. the plaintiff cannot be entitled o 


any more coſts than damages. 


BuLLER, Juſtice.— The event of the ſuit muſt be hes 1 
to mean the legal event. The caſes cited go clearly w 
ſhew that where the coſts are directed to abide the event, 4 
they are not left in the diſcretion of the arbitrator, but muſt F 
follow the rule of law. It appears ſtrongly on the award 4 
that the aſſault found was committed in the cloſes of the 
plaintiff in aſſerting the way juſtified in the pleadings, and 1 
negatived by the arbitrator : but though we may think that Ii 
was the fact, yet the way found muſt be intended to be the MW 
way +pleaded, and that goes to the aſſault juſtified ; ſo do 1 
the footways confeſſed. The aſſault found then muſt refer I 


to 
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ARBITRATION, &c. 


to the fourth count, to which there is no juſtification. :On 
this we mult take it there has been a verdict for the plaintiff 
of five ſhillings damages. But we cannot conſider this 
finding of the arbitrator as the certificate of a judge under 
the ſtatute 22 and 23 Car. 2. Therefore the plaintiff | is en- 
titled to no more coſts than damages. 

Grost, Juſtice, concurring, The rule was diſcharged, 


| SECT. VI. 


= Of ali, where a Cauſe is made a Remanet, or goes off by 


Conſent at one Aſs bzes, and is tried at a ſubſequent 
Aſſes. 


IT was, anciently, the- practice i in the Court of Com- 1 bes 180. 
mon Pleas, never to allow the coſts of attending an aſſizes, 155 3 
at which a cauſe was made a remanet, unleſs expreſly agreed 138. 2 Will. 
between the parties that ſuch coſts ſhould abide the event of you. 

a trial of the cauſe. | 
But on both the crown and civil ſide of the Court of Standen on 


the Dem 


King's Bench, it appears to have been always cuſtomary for Wheatley v. 


Hall, 
the maſter, where a cauſe went off upon a remanet at one p. 3 


aſſizes, without any default whatſoever in either party, to Say. Rep. 


allow the party, plaintiff or defendant, afterwards obtaining ir or main] 
a verdict, the coſts of both aſſizes. * 5 


And it was holden by the Court of King's Bench, in a rt 429] 


caſe where the cauſe went off pro defectu juratorum, that Price, on 
Dem, Cuth- 


the coſts of the attendance ſhould be allowed to the party bert v. Birr, 


ultimately prevailing, as part of the coſts of the ſuit. 4 = oy 
A 2 2 | And 4 Burr. 1988 


mary. 


WHERE A CAUSE 18 
And now, for the ſake of an uniformity of practice in this 
— reſpect, whenever a cauſe goes down to trial, and is made 


Turner, C. 
B. H.7 O. a remanet, and tried at a ſubſequent aſſizes, the Court of 


366. vie Common Pleas, as well as that of the King's. — con- 
_ 988. ſtantly allow the coſts of both aſſizes. 
Rurchall v. It was, formerly, holden that, when a cauſe dad been 
Bellamy, B. twice carried down to trial, the party finally prevailing was 
* Burr. not entitled to the coſts of the former ineffectual going 
oy down to trial, unleſs the cauſe, at that time, went off as a 
remanet ; but both the Courts of King's Bench and Com- 
mon Pleas, have, of late years, thought fit to extend this 
allowance of the coſts of a former going down to trial to 
other caſes of the like kind with remanets. And the rule 
now is, that in all caſes, where a cauſe goes down to trial, 
and goes off, upon any occaſion, without the fault, contri- 
vance, or management, of the parties, and is afterwards 
brought down again to trial, the coſts of ſuch former abor- 
tive going down to trial ſhall be taxed and allowed to the 
party finally prevailing, in the ſame manner as if the cauſe 
had gone off upon a remanet. 

But though, where a cauſe goes off upon a remanet, the 
general * is, that the coſts thereby incurred ſhall attend 
the event of the cauſe, yet it was holden in the following 
caſe, that this general rule implies an exception of ſuch par- 

14 430] ticular tcaſes as are clearly diſtinguiſhed, by their circum- 
ſtances, from being within its reaſon and principle. 
Sadler v. This cauſe was made a remanet at one aflizes for want 
he ing. of time to try it, and at the ſubſequent aſſizes the plain- 
ſor's Caſe, tiff was nonſuited. A motion was now made that the 
r / maſter might review his taxation of coſts, in which he 
1984 had allowed the coſts of the remanet with the other coſts 
of the ſuit; and in the mean time proceedings to ſtay. 
The firſt objection which was made to the taxation was, 


that the plaintiff ought not to be obliged to pay theſe coſts 
occaſioned 


© pm on ny 


>. 


nel 


MADE A REMANET. 
a this 
made 


urt of 
con- 


aſſizes, as a remanet, without his fault. 

Loox D MANsFIELD ſeemed at firſt to think, that if nei- 
ther ſide were in fault, neither fide ſhould pay coſts. And 
this was made a remanet for want of time to try it. | 

But the Court and Maſter Owen agreed to the general 
rule, that coſts are to be paid, where the cauſe goes off 


been 
g was 
going 
F as a 
Com- 
1 this 
al to 
rule 
trial, 
Intri- 
wards 
abor- 
> the 
cauſe 


inſtanced in ſome Maidſtone cauſes, which went off for want 
of viewers ; ſo that neither party was in fault. 

It was then contended that, on the merits of this caſe, 
the maſter ought to review his taxation of coſts upon the 
nonſuit, 

LorD Marin on the merits of this queſtion 
(+what coſts ought here to have been allowed), I think that 
general rules imply an exception, in caſes where the general 


ticular caſe is ſuch, that it would be manifeſtly unreaſon- 


„ the 
ttend 
wing 
par- 
cum- 


had come recently before the Court, I ſhould have thought 


For, it appears that the defendant treated the cauſe as likely 
to be of great length; though he intended to nonſuit the 


= likewiſe pretended, that it was a great damage to him, that 
dhe action was brought againſt him, and not againſt Lady 


dant, and at the whole expence. So that it was a ſnare laid 
in order to prevent trying the right. Therefore, I ſhould 
have inclined, upon a recent application, to have made this 
caſe an exception from the general rule; allowing the ge- 
neral rule to be right. 


But 


occaſioned merely by the cauſe having ſtood over at the firſt 


rule is uſed for oppreſſion, or where the hardſhip of the par- 


able and unjuſt to include it within the general rule; pro- 
vided the application is made within due time. And if this 


MWindſir; when, in fact, Lady Mindſor was the true defen- 


upon a remanet, as well as any other coſts in the cauſe; and 
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that the plaintiff ought not to pay the coſts of the remanet. 


plaintiff, by an objection which he kept in reſerve: and 
this put the plaintiff to a great expence. The defendant 


WHERE A CAUSE, Sr. 


But the application is now made a year after a judgment, 
and after a writ of error brought by the e, and that 


| writ of error non proſſed. 

If a manifeſt miſcomputation, or a plain miſtake i in 
figures, ſhould appear on the face of the record, with re- 
gard to coſts, I ſhould think it might be amended : as, for 
inſtance, if the damages had been ſaid to be 600. and the 
coſts 30/. which amount in the whole to 100/. 

+But here is no ſuch manifeſt miſcomputation or miſtake 


on the face of the record. A proper diſtinction has been 


made between the damages given by the jury and the coſts, 
And they certainly came too late: for vigilantibus, et non 
dormientibus, jura ſubſerviunt. Every thing was in their 
| knowledge, from the firſt moment: there is no new diſco- 
very, nor new ground. They ſhould have complained 
during the taxation, or in due time afterwards ; or elſe have 
ſhewn that it was not in their power to do ſo. | 

The other judges concurred with Lord MansF1ELD, that 
this particular caſe was one of thoſe, which ought to have 
been excepted out of the general rule, “ that the coſts of a 
« remanet ought to attend the event of the cauſe,” —if the 
application had come in time. But they were of opinion 
with his lordſhip, that, in the preſent caſe, the plaintiff had 
by his own negligence, omitted the proper opportunity , 


and therefore, had now no title to relief, it being his own 


fault that he did not apply within due time. 
Per Curiam, unanimouſly, Rule diſcharged. 
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CHAPTER VII. 


OF THE COSTS OF A SPECIAL JURY, AND 
OF WITNESSES. 


SEC T. I. 


Of Cofts where there is a Special Jury. 


IT was not uſual, formerly, to grant ſpecial juries with- Before the 
out the conſent of the parties; however, in ſome inſtances, * 8 
and for ſpecial cauſes, it was and might be done: and, in 
all caſes, where a ſpecial jury was granted, whether with or 
without conſent, the coſts were always 5 by the unſuc- 
ceſsful party. 

But by the ſtatute 3 Gee. 2. C. 25. ſ. 10 it was 3 


« That the perſon or party who ſhall apply for a ſpecial jury, 


( ſhall bear and pay the fees for the ſtriking ſuch jury, and 


« ſhall not have any allowance for the lame, upon taxation 
« of coſts.” | | | 

The courts conſtrued this TROY) to — only to hack 5 Caf. Pr. C. 
fees and expeiyces as were neceſſarily incurred by the actual e 
ſtriking of 1 N jury; and, therefore, held, that the ex- Pract. Rey, 
traordinary allowance to a ſpecial jury, and all other reaſon- —_ m—_ | 
able expences relative to, or occaſioned by ſuch j jury, ſhould $3.2 Ser. 
be taxed and allowed to the party obtaining a verdict, i in the [4434] 
ſame manner as before this act. 

As the expence of ſtriking a ſpecial jury was, compara- 
tively, very ſmall and inconſiderable, ſuch a jury was too 


often applied for in frivolous ſuits, with a view to haraſs and 


oppreſs 


SPECIAL JURY. 


oppreſs * oppoſite party with the additional coſts, rather 
than from any real apprehenſion of the difficulty or impor- 
tance of the ſubject- matter of the ſuit. To obviate a prac. 
tice ſo pregnant with injuſtice, the legiſlature were again 


| obliged to interpoſe. | 
an Accordingly, by 24 Gee. 2. c. 18. f. 1. is is es. 
ſpecial ju- “ That the perſon or party who ſhall apply for a ſpecial 
__ *. jury, ſhall not only bear and pay the fees for ſtriking 
you of « ſuch jury, but ſhall alſo pay and diſcharge all the 
ſame, and © expences occaſioned by the trial of the cauſe by ſuch 
— 4 « ſpecial jury, and ſhall not have any further or other al. 
by the trial. lowance for the ſame, upon taxation of coſts, than ſuch 
_ cc perſon or party would be entitled unto in caſe the 
c cauſe had been tried by a common jury; unleſs the judge 
« before whom the cauſe is tried, ſhall immediately after 
« the trial, certify, in open court, under his hand, upon 
tc the back of the record, that the ſame was a cauſe proper 
cc to be tried by a ſpecial jury.” >, 
And by the ſecond ſection of the fame ſtatute it is 
Fees of ju- enacted That no perſon who ſhall ſerve upon a ſpecial 
wen. cc jury, ſhall be allowed or take for ſerving on ſuch jury 
| « more than the ſum of money which the judge, who 
« tries the iſſue or iſſues, ſhall think juſt and reaſon- 
« able, not exceeding +the ſum of one pound one ſhilling, 
[#435] © except in cauſes wherein a view hath been or Hall | be 


« directed, 
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© WITNESSES. 


SECT, II. 


Of the Ciſit of Witneſſes. 


: THE expences of a witneſs, who was ſubpanaed, and 3 
actually attended at the trial of the cauſe, although he , = ug. 
was never examined, ought to be allowed i in the taxation of 


colts, 


So ought the coſts bed by the attendance of a 
material "wich at the trial of the cauſe, if he were then 
examined, although ſuch witneſs was not ſerved with a 
ſubpoena ; as lewis ought the coſts of ſuch witneſs /ub- 
pænaed, though he neyer attended. And it is ſaid to be the Say. Coſts, 
practice of the Court of Common Pleas, to allow the coſts — 2 3 | 
of a material witneſs who attended at the trial of the as _ 
though he was neither ſubpeenaed nor examined; but that a 
different practice prevails, in this particular, in the Court 
of King's Bench, where no coſts are allowed on account 
of any witneſs, however material he is ſworn to have been, 
unleſs he was either ſulpœnaed or examined. 

The coſts of a witneſs who attended the trial at the aſſizes Sehouſe 
were allowed, notwithſtanding his teſtimony had been re- 28 2. Cai. 
jected by the judge at niſi prius, on the ground that he was * 
not a material evidence, the plaintiff ſwearing that ſuch 
witneſs was a material one, and his attorney, that ſuch was 
the opinion of counſel. | 

lf a plaintiff, after having given notice of trial, and [+436] 
countermanded the ſame within the time allowed by the 3 16 


practice of the court for that purpoſe, diſcontinue his ac- G. 2. 
tion, Barnes 307. 


WITNESSES. 


tion, upon the uſual terms of paying coſts, the defendant 
is not entitled, as part of thoſe coſts, to the expences of: 
witneſs who, between the time when the notice of trial was 
given, and when it was countermanded, ſet off to attend 


the aſſizes. 


Thelluſſon 
v. Staples, 


B. R. T. 20 
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The contingent loſſes which witneſſes may have uf. 
tained by obeying a ſubpœna, cannot be allowed in the tax. 
ation of coſts. | | 

Thus where two of the plaintiff's witneſſes were fo. 
reigners, being the captain and firſt lieutenant of a ſhip, 
which was a French merchantman, and had been brought 
over to give evidence in the caſe of Thelluſſon v. Ferguſſon, 
had returned to France, and were again brought over for 
the trial of this cauſe. Upon the taxation of the plaintiffs 
coſts, the maſter allowed the expences of the two witneſſes 
in the journey and voyage going and coming, and during 
their ſtay in England; but the inſured, for whom the plain- 
tiff Thelluſſon was only an agent, and who was a merchant 
in France, ſtated to the Court, in an affidavit, that the two 
witneſſes, when they were laſt in France, had been ap- 
pointed ſupercargoes to two French Eaſt-India ſhips, and 
that they had loſt their voyage by their attendance on this 
laſt trial ; that before they left France they had made a pro- 
teſt againſt him, on account of any damages or loſs they 
might ſuſtain by coming to England, and that he believed 
that, on his return to France, he ſhould be obliged to in- 
demnify them. That as ſupercargoes they would have 
been entitled to five pounds ſterling per cent. on the pro- 
duce of the outward and homeward-bound voyages, beſides 
proviſions, and other advantages, The maſter having re- 


fuſed to malte any allowance on the above account, a mo- 


tion was now made for a rule to ſhew cauſe why he ſhould 
not review his taxation, and make an allowance adequate 


to what, by computation, the inſured would, according to 


his afñdavit, be liable to pay. | 
| Loxn 
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' WITNESSES. 


| Lord MANSFIELD abſent. 
The Court refuſed the rule, and ſaid, they could not al- 
low for contingent damages; that it would be a dangerous 
precedent ; and that the maſter had certified, that ſuch ap- 
enn had frequently been made, and always without 


ſuccels. 


The coſts of examining witneſſes upon interrogatories, Aon. B R. 
P. 24 C. 3. 
are always borne by the party obtaining the rule for ſuch 
examination, and do not abide the event of the cauſe, un- 


leſs ſo ordered IF the Court, 


CHAPTER 


CHAPTER VII, 


OF STAYING PROCEEDINGS IN A SUIT, 

TILL SECURITY GIVEN FOR THE COSTS; 
—TILL THE COSTS OF A FORMER ACTION 
FOR THE SAME CAUSE ARE PAID ;—AND 
OF DEDUCTING THE COSTS OF ONE AC. 
TION FROM THOSE OF ANOTHER, 


+SECT. I, 


In what Caſes, the Proceedings in a Suit will be flayed, till 


a reſponſible Plaintiff be named, or Security be found for 
the Payment of C, in caſe Fudgment ſhould be given 
againſt the Plaintiff, Os 
SECT. II. 
In what Caſes, the Proceedings in a ſecond Action will be 
frayea, till the Cofts of a former Action are paid. 
- SECT. III. 


In what Caſes, the Cofts of one Actian ſhall be deducted from 
thiſe of another, 
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I be 


given there for qo. 


ox STAYING A SUIT, . 


In what Caſes, the Proceedings in a Suit will be ſtayed, till 
a reſponſible Plaintiff be named, or Security found for the 


Payment of Cots, in caſe Fudgment 7 be given againſt 
the Plaintiff | 


IT has long been the ſettled ſts; in both the Courts hp Str. 694. 


of King's Bench and Common Pleas, to make a rule upon 111. _ R. 


motion, to ſtay proceedings in an action of ejectment, eg 2 4 


brought on the demiſe of an infant, until a real and reſpon- K. B. 140. 
ſible leſſee be named, or ſecurity given for the payment of: BY 2 


the coſts, in caſe the plaintiff ſhould be nonſuited, or the © Will 130. 


Barnes, 183. 


defendant obtain a verdict. 139, 


And now, though the practice in this rofuntiia appears to Vide 1 Bar- 
have been formerly otherwiſe, the Court will make a ſimilar may pm 


rule, where the leſſor of the plaintiff in an action of eject- man v. 
Wright, B. 


ment is re/ident abroad; accordingly, in a caſe, where an N P. 171. 


ejectment was brought upon the demiſe of a perſon who ©: pray 


lived in Ireland, the Court of King's Bench ſtayed the pro- R. H 33 


ceedings until ſecurity ſhould be given for the coſts: al- Colt = 3 


though it was an ejectment brought under the direction of Barnes, 12g. 
acc. Denn 


the Court of Chancery, where the bill was retained till af- ex Dim. 


ter the trial of the ejectment, and ſecurity had been already — J, B. 


Say. Cofts ub! / 


So, if the leſſor of the plaintiff j in an action of ejectment Goodright 


ex Dim, 


+happen to die pending the ſuit, the Court will oblige the JL armer v. 


plaintiff to find ſecurity for the payment of colts. [+440] 
| 1 Searle, H. 


28 G. 2. 
Barnes, 147. 


8. p. Thruſtout ex Dim. Turner v. Gr. * R. M. 10 A 3 1056. 
| | n 
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or STAYING A SUIT 


Pike v.Cor- And if, after a recovery in an ejectment, an action of t 
ES: treſpaſs be inſtituted for the meſne profits of the premiſſes, a 
Say. Rep. in the name of the nominal plaintiff in the ejectment, which 2 
78. 8. P. 
gr. Aflin v it may be, the Court will, on application, make a rule for Wl \ 
K. F. 35. B. ſtaying the proceedings in the ſuit, till a reſponſible v 
plaintiff ſhall be nominated, or ſecurity given for anſwer. 2 
ing the coſts, to which the defendant may be eventually t. 
entitled. n 
But it ſhould ſeem, that neither the King's Bench nor ſe 
Common Pleas will make a rule for ſtaying the proceed. e 
ings in an action of ejectment till ſecurity ſhall be found i 
for the coſts, unleſs for one or other of the cauſes aboye 0 
enumerated. Therefore ſuch a rule will not be made in 
Goodright _ . 
ex Dim. an ejectment, merely, on account of the poverty of the i! 
bruſtone, leſſor of the plaintiff; nor, becauſe the leſſor of the plain. li 
M. 4 G. 1. tiff, in a former ejectment brought for the ſame premiſes, 
* * c. in another court, (and which was abandoned) had been C 
| obliged to give ſecurity for the coſts of that action. 7 
Doe ex As where the leſſor of the plaintiff had brought an ejed- of 
Dim. Selby ment in the Court of Exchequer in the year 1784 to re- di 
v. Aiſton 
Bart. B. R. cover the poſſeſſion of the ſame premiſes, for which the ce 
_ —— qa preſent action was brought, but had abandoned his ſuit when | qi 
it came on to be tried. ſe 
A rule had been obtained, 8 on the leſſor of the 0 
pPlüaintiff to ſhew cauſe, why the proceedings in this action fo 
[44 41] +ſhould not be ſtayed till he gave ſecurity for the coſts, in 
caſe he was nonſuited, or a verdict was given againſt him. C2 
This rule was founded on an affidavit, which ſtated, that, re 
in the former ejectment, the Court of Exchequer had obliged fo 
the leſſor of the plaintiff to give ſecurity for the coſts of that fo 
action. 1 8 op 
BULLER, Juſtice.— This application is not warranted by be 
any authority. The caſe in the Court of Exchequer does ſu 
not apply here. There are only three inſtances in which ſtr 
the Court will interfere on behalf of a defendant, to oblige ſec 
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TILL SECURITY GIVEN FOR THE COSTS. 


the plaintiff to give ſecurity for coſts. The firſt is, when 
an infant ſues, the Court will oblige the prochein amy, or 
guardian, or attorney, to give ſecurity for coſts: 2dly, 
When the plaintiff reſides abroad, in which caſe the Court 
will ſtay the proceedings till ſecurity is given for the coſts : 


| and 3dly, Where there has been a former ejectment; but 


there the rule is to ſtay proceedings in the ſecond eject- 
ment, till the coſts of the former are paid, and not till 
ſecurity is given for the coſts of the ſecond. 80 that 
even the form of the preſent application is wrong. But 
it is not ſtated, that the coſts of the ejectment in the Court 
of Exchequer have not been paid. Rule diſcharged. 


Neither will the Court order a leſſor of the plaintiff, hav- 3 7 


ing privilege of parliament, to name a good plaintiff to be R. M. 8G. 


E liable to coſts. 


.1 Str. 
= 5 7 479. vide 
It appears from Doe ex Dim. Selby v. Alton, that the Mod. 21. 


Court of Exchequer will grant a rule requiring ſecurity for 


| +coſts in an ejectment in other caſes than where the leſſor [#442] 


of the plaintiff is an infant, reſides abroad, or happens to 

die; for in ſhewing cauſe againſt the rule in that caſe the 3 
counſel ſtated, that the reaſon why the Court of Exche- Dim. Cu- 
quer had compelled the leffor of the plaintiff to give Week, 
ſecurity for the coſts in the former action in that court Burt. Fr. 
was, becauſe it was ſtated to them that he could not be * 


found. 


It was held by the Court of King's Bench in a variety of 2 Str 1205. 
, 33 „% 1 
caſes, and thoſe of no very ancient date, that a plaintiff's 2 Burr. 
reſidence abroad, or in Scotland, was not a ſufficient ground _ mo RY 
for ſtaying the proceedings in the ſuit till ſecurity was given Cop, 155. 
for the coſts, becauſe ſuch a practice, it was ſaid, might 
operate as a diſcouragement of trade and commerce, would 
be clogging the courſe of juſtice, and, in a great mea- 
ſure, preclude foreigners from ſuing in our courts, as in a 
ſtrange country, they might, frequently, be unable to find 
ſecurity, — 
| However, 


* 


Pray and 


OF STAYING A SUIT. 


However, of late years, this matter has been viewed in 


others v. z a different light; and this court has, in ſeveral caſes, where 


Edie, B. 
P. 26G. ; 
. 267. 
491. 


Fitzgerald 
v. Whir- 
more, B. R. 
T. = - Is 
1 


14431 


De la 
Preuve v. 
the Duc de 
iron, B. R. 
. 410. 3. 
4 T. R. 697. 


;- the plaintiff was reſident abroad, ſtayed the proceedings in 
a cauſe till ſecurity was found for the coſts ; and for this 
reaſon, that if a verdict be given againſt the plaintiff he is 
not within the reach of our law, ſo as to have procels ſerved 
upon him for the coſts. | 

And, in a ſubſequent caſe, the Court made abſolute 
rule for ſtaying the proceedings till the plaintiff, who ws 
an Iriſuman, and reſided at Waterford in Ireland, gave ſe- 
curity for t the coſts, in caſe a verdict was given W him, 
or he was nonſuited. ü 
In ſhewing cauſe againſt this rule, it was obſerved, that 
the reaſon why ſuch a practice had lately been adopted, con- 
trary to the former determinations, in the caſe of foreigners, 
was, becauſe Engliſh ſubjects, who ſued in moſt of the 
foreign countries in Europe, were under a ſimilar neceſſity 


of giving ſecurity for coſts. And that it would be impolitic 


to extend this rule to [reland. 

But the Court were of opinion, that the ſame reaſon 
which had induced them to lay down the rule with reſped 
to foreigners, namely, becauſe the proceſs of our courts 
would not reach them in caſe an execution iſſued for the 
coſts, held equally with reſpect to Iriſhmen. 

Upon this point the Courts of King's Bench and Com- 
mon Pleas have adopted different rules of practice; from 
the above authorities it appears, that the former court wil 
compel a plaintiff to find ſecurity for coſts upon the ſingle 
ground of his being reſident abroad, beyond the reach of the 
proceſs of the court, provided the defendant have put in bai, 
(for previous to his doing ſo, even that court will not now 
interfere,) but the Common Pleas will not exact ſuch ſecu- 
rity merely becauſe a plaintiff is in a foreign country, with- 
out others concurring reaſons. 
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TIL SECURITY GIVEN FOR THE COSTS. | 


4 berefore, upon a motion to ſtay proceedings till the Parquot v. 


plaintiff, who was abroad, gave ſecurity to pay the coſts, in Flick, — ot 


ſcaſe a verdict ſhould be found againſt him, the Court of H. Bl. 105. 
Common Pleas would not grant a rule, on the circumſtance (4#444] 
alone, of his being reſident abroad, but required an affida- 

vit of—“ his having gone thither to avoid payment of hig 

« debts, of his inſolvency in a foreign country,” —or 

the like, Taving, that the practice was now ſettled in this 


court, that the plaintiff ſhould not be compelled to give 


ſuch ſecurity, merely becauſe he was in another country. 
An affidavit of this ſort being produced, on a ſubſequent 
day, a rule was granted to ſhew cauſe, which no cauſe being 


_ ſhewn, was, afterwards, made abſolute. 


But the Court will not ſtay proceedings till the plaintiff po rer v. 


gives ſecurity for coſts either on the ground of his being 2 ;. fl. 40. | 


foreigner, or inſolvent, if he re/ide in England. . Ibid. ubi 
Before the practice of ſtaying proceedings, on account 1 
of a plaintiff's reſiding abroad, till ſecurity given for coſts, 
became general in the King's Bench, that court would 
have interfered in the behalf of a defendant in a qui tam 
action, to oblige the plaintiff, if he reſided abroad, to find 

B. R. P. 13 


ſuch ſecurity. Accordingly, this was done in Vat, gui G. 1 1 ber. 

tam, v. Green, the plaintiff —_— in that caſe reſident in 697. 1 Will. 

Switzerland. | . 
And the language of one caſe ſeems to * an int TA * 

that the Court will require ſecurity for coſts in a gui tam Macky, B. 

R. P. 1 7 . 
action, where the plaintiff is a foreigner, though reſident i in 2. 2 Str. 
England Sed guære. _ 


+S0 it is ſaid that, if a proſecution upon a 1 Ratuts be 44451 


brought in a feigned name, the Court will oblige the real Shindler v. 


proſecutor to give ſecurity. — No_ 


2. B. N. P. 


But the Can will not inſiſt upon ſuch e in an w lar. 18. 


| aftion upon a popular ſtatute, merely on account of the Shindler v. 


Roberts, B. 


| B b N P. ubl 


— — bz 
— — — 


OF STAYING A SECOND ACTION 


ſp. S. C. poverty of the plaintiff, for the ſtatute having given him: 


— 1 power to ſue, it is a dedt Guo to him. 
P. 126. : 


Vide Comp. 
* ; 


m__ .D& Sc. - a. 3 


WT 


In what Cafes, the Proceedings in a ſecond Action will le : 
fayed, till the Coffs of a former Action are paid. Bk 
1 IN general, the courts will grant a rule to ſtay proceed. . 
492. 1 LA. ings in a ſecond action of ejectment till the coſts of a former 
Raym. 697. ej e ꝗment for the ſame premiſes have been paid. hs 
4Mod. 379, And they will grant ſuch a rule in ejectments, not only 2 
Panda „ Where the merits were decided in the former adion, but allo I f. 
= where there was a judgment of nonſuit, or of nonpro;, 
e. F againſt the plaintiff in that action. * 
Comb. 110. acc. 5 
Lerd Con So where Lord Gningſi brought an ejectment, and. be 
Caſ:, B. R. tained a rule for a trial at bar, but, it afterwards appearing We pl 
—— 25 43, to be upon a wrong demiſe, he delivered new ejectment 0 
and applied a ſecond time for a trial at bar; which the Cour Wy ** 
refuſed to grant, except on condition of his paying the coſts ; 
occaſioned by the former ejectments. ul 
4446] +However, in a ſubſequent caſe, where it appeared that tit 
- eng] the plaintiff had declared in ejectment upon a ſingle demiſe, 15 
* 8. and, afterwards, finding it neceſſary to add another demie 5 
1 Str. 487 y truſtees, had delivered a new ejectment upon the doube * 
deiniſe, the Court rejected a motion to ſtay proceedings in * 


the latter ejectment until the coſts of the former wer 
cald, ſaying, that it was never granted unleſs it appearc! i 
; 5 the i 


1 him 


TILL THE COSTS OF A FORMER ARE PAID. 


the party had been vexatious, or had run the defendant to a 
great expence, which was Lord Coningſby's caſe, who came 
for a trial at bar in the new ejectment, after the former cauſe 
was ready for the bar, in granting which, being a matter of 
favour, the Court might make their on terms. 

It was holden, in one caſe, that the proceedings in a ſecond 
ejectment ought not to be ſtayed till the coſts of a former 
one were paid, if, in ſuch former action, no coſts were pay- 


| able by the plaintiff. 


Thus, where the leſſors of the plaintiff delivered three 2 


ejectments in the Common Pleas, and two in the King's — 


Bench for the ſame tenements, and made the defendants at- 1 


tend at five aſſizes, but had countermanded all the notices of R. M. 


trial in time enough to ſave coſts, the Court, notwithſtand- . 2. 


ing the vexatiouſneſs of ſuch a courſe of proceeding, refuſed 1999. 

to grant a rule to ſtay the proceedings in the laſt ejectment 

till the coſts of all the former were paid, becauſe no coſts 

vere demandable by the rules of the Court, the notices of 

tial being countermanded within due time. But, on a ſub- 6 vin Abe. 
ſequent day, the Court made a rule to ſtay the laſt eject- 2 pl. 19. 
ment, till the plaintiff had diſcontinued the former. 


t. 297» 


tA rule, however, ſimilar to that refuſed in the laſt caſe, [+447] 


has been ſince granted, notwithſtanding the leſſor of the 
© plaintiff was not liable to the payment of any coſts in the 
© former ejectment, it appearing that the ſecond ejectment 
= was vexatious and oppreſſive. 


Thus, on a motion to ſtay proceedings in | this ejectment, — * 


ill the coſts of two former ejectments brought on the ſame ger r. Bar- 
title were paid, it was alledged, that in thoſe, upon the 5; Io 

& tenant's entering into the common rule, the leſſor of the T3 G. 3. 

& plaintiff had neglected to enter into the conſent-rule, and no 

© further proceedings were had: which was extremely vexati- 

& ous and oppreſſive to the tenant in poſſeſſion, as there was 2 Bl. 263. 
: nobody of whom he could recover his caſts. 


2 Bl. 904. 


—_— = It 


OF STAYING A SECOND ACTION 

It was ſhewn for cauſe, that this was a new attempt, as ty 
coſts were payable till the leſſor of the plaintiff joins in t 
conſent-rule. And, being new, the Court took from | 
term to this to conſider of it. And now, > "ﬀQ@Y' 
Per DE GREY, Chief Juſtice, and the whole -Court,. 
We think this application very juſt and reaſonable. [ti 
ſaid, that a leſſor of the plaintiff is not made anſwerable & 
"tolls by the tenant, or a new deferidant's, entering into th 
common rule; till he himſelf joins in the conſent- rule h 


mn... , = — -y F a— 


ſigning it, and thereby making his option to proceed agu * 

the new defendant. This, whether reaſonable or not, u 

given riſe to the preſent doubt. But we think (and it is nu 1 

our opinion only, but that of other judges) that, what 
foundation there may be for the practice alluded to, yet wha ſo 

[+448] the Court ſees manifeſt vexation and oppreſſion, as in th 

preſent caſe, it will exerciſe it's juriſdiction over this fi ® 

ous proceeding to prevent it. Rule made abſolute. P 
The Court will ſtay the proceedings in an action of ejed. * 
ment till the coſts of a former ejectment between the u 
parties are paid, the very day before the trial, under partic by 
lar circumſtances and on ſhewing a ſatisfactory reaſon wh ti 
the application was not made at an earlier ſtage of the ſuit "” 
Doe ex. AS where a foriner ejectment had been brought in ft 1 
| = - gu Bench, between the ſame parties, wherein the & 7 | 
wicke v. fendant in Hilary Term, 13 Geo. 3. obtained a rule for col © 
F. 75 © for not proceeding to trial, which were taxed at 85.8 hw 
- 'ABL-e1 53. after which the cauſe was tried in the ſame term by a ſpeci . 
| jury, and a verdi& was found for the defendant; and b ds 
coſts were taxed on the peſtea on the i 1th of June, 1777, 3 
273). 10s. Total 3580 10s. 8d. no part of which 1 = 

7 paid. | 
A motion was now made that the proceedings in th Fe 
' cauſe ſhould be ſtayed till the coſts of the former wet 7 

the 


Fo 


TILL THE COSTS OF A FORMER ARE PAID. 


IN | 

empt, un For the plaintiff it was urged, that this application came 
join in k too late. The declaration was delivered before the Eſſoign 
c from E 4 of laſt Eaſter Term. Notice of trial given for the ſit- | 
tings after this term, viz. the 19th of June. The plaintiff 
Com has been at the expence of preparing for trial, and bringing 
able. l bis witneſſes to town; and this motion was not made till 
werable f Friday the 1 3th of June. 


2 In ſupport of the rule, it was alledged, that the cauſe was 11 44 
e o cler at the laſt trial, and the parties bad reſted ſo long, * 
+ "Par þ that they did not think, them in earneſt, till notice of trial 

S was given. The defendant then proceeded to tax his coſts, 


3 in order to ground this application, which otherwiſe he _ 
COR would not have done, the leſſor of the Plaintiff being in- 
yet whe ſolvent. | 

xc in be Court, on confileing. all the circumſtances, made 
his ficht. the rule abſolute. | | 
*: The practice of ſtaying the 8 in an ejectment n 6 
x of je till the coſts of a former ejectment between the ſame parties Comb, 106. 
the bu were paid, was, for ſome time after it's introduction, re- 
i pies ſtrained to caſes, where. the firſt ejectment was brought in 
eaſon wh the ſame, court as the ſecond ; however, it is no longer mate» 


rial in what court the former ejectment was brought, ſince 
the courts of Meſiminſter-Hall now pay the ſame reſpect one Anon. B. 
to another, and conſider a former ejectment in another court 10 W. z. 
as they do a former ejectment in the ſame court, and, conſe. Salk: 255. 
quently, will grant a rule to ſtay a ſecond ejectment till the ex Dim. 
coſts of a former one are paid, as well where ſuch ſecond 41 
ejectment is brought in a differegt, as where! it is brought i in 1 22 and 
the ſame, court, as the former. — 
133. It is ſaid i in Barnes, that A  praQice alſo prevail in the Court of Exche- 
quer, 

It has been reſolved, if an ejectment be brought upon the 
demiſe of huſband and wife, in which judgment is given for 
the defendant, and afterwards. a new ejectment brought on 


the demiſe of the wife alone, that the proceedings in the lat- 
So 


he ſuit 
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ter ejectment ſhall be ſtayed till payment of the coſts of the 


former. 
[+ +450] + Thus, after judgment for the defendants in an eject- 
452) ment brought upon the demiſe of huſband and wife, a new 


Dim Duct ejectment was brought on the ſingle demiſe of the wife 


milton v. againſt ſome of the ſame perſons, who were defendants in the 
Oy former ejectment. And, upon application to ſtay her pro- 
_ * ceedings till the coſts of the firſt ejectment were paid, it 
: was inſiſted, that the former action was on the demiſe of 
both huſband and wife, and the rule was in the ſingular 
number, quod demiſſor querentrs fit onerabilis. 
Sed per Curiam,—We are not going to order the preſent 
leſſor of the plaintiff to pay coſts, but only preventing her 
being vexatious ; which in 4 Mod. 379, is ſaid to be the 
foundation of theſe rules. Beſides, in this caſe, ſhe proceed- 
| ed after the death of her huſband, and, therefore, let the rule 
be to ſtay proceedings i in this cauſe, till the coſts of the 
other are paid. 
And although the leſſors of the plaintiff in the two ejed- 
ments be totally different perſons, yet, if the proceedings in 
the ſecond appear to be fraudulent, and calculated to evade 
the payment of the coſts of the firſt, the Court will not per- 
mit the ſecond ejectment to proceed till the coſts of the for- 
mer have been paid. 
. Tuhbis was an ejectment brought for the e of the 
_ ſame premiſes as that of Doe ex Dim. Chadwick v. Law, T. 
zH C: 17 Geo. 3, in which, as hath been already ſtated, a rule 
18G, 3. was granted to ſtay proceedings till 358“. 10s. 8d. the 
Vide _ amount of former coſts, ſhould be paid. Since which rule 
[+ 451 ] an +afignment of all Chadwick's eſtate contained in his 
ſchedule delivered in Fuly, 1774 was made under the in 
vent debtor's act to Chambers, the now leſſor of the plaintif, 
who in the laſt term brought this ejectment. 
Motion to ſtay theſe proceedings till the coſts of the for- 
mer ejectment were paid, and till the leſſor of the plaintiff 
OST makes 


* 


G 83V © um 


e 
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N 
its of the nales election, whether to proceed in this or the former 
cauſe, and that he ſhould pay the coſts of this application, 
an ejedt- the alignment being merely fraudulent, and for the purpoſe 
„ a new of vexation. 
the wif GovLp, Juftice —I give no opinion, whether in a fair 
its in the ¶ caſe the affignee of an inſolvent debtor ſhall be called upon 
her pro- for former coſts before he is ſuffered to try a new ejectment 
paid, it on the title of his principal. But this is a mere contrivance 
emiſe of I to defraud the defendant. The firſt ejectment was brought 
ſingular in the King's Bench in 1773, which failed. In Fuly, 1774, 
83 Chadwick took the benefit of the inſolvent act, and delivered 
e preſent I in his ſchedule. In Eęſſer Term, 1777, a new ejectment 
ting her is brought in this court, which was ſtayed till the payment 
o be the of che former coſts. To evade this rule, and for no other 
proceel purpoſe, a ſubſequent aſſignment is made — This 
the rule is too groſs to be endured, 5 
3 BLACKSTONE and NAR ES, Fuftices, — * 
Grey, Chief Fuftice, abſent, | 
vo ejecl Rule abſolute, to ſtay proceedings until, &c. and that 
dings in Chambers ſhould pay the colts of the application. 
—— tTherc has been a diverſity of opinion, whether or not a [7452] 
not per- ſecond ejectment ſhall be ſtayed until the payment of the = 
the for. oſts of a former ejectment for the ſame lands wherethe two 
: ejectments are brought (without fraud or colluſion,) upon 
y of the different demiſes, but upon the ſame title. 
Er This point was agitated in two caſes in Comberbach the 
1 mb firſt of which was a motion to ſtay the trial of an ejeAment _ 
89. the 1 bar, till the payment of coſts of a former trial in eject- Tredway . 
ets bs ment in the Common Pleas. The actions were not be- R. P. 1 W. 
d in bis teen the ſame perſons, there being a different leſſor of the _ 4 
he inf plaintiff in the ſecond. DoLBEen, J. was of opinion, that 
plaintif foraſmuch as it appeared in this caſe to be on the ſame title, 
it was reaſonable to grant the motion. HoLT, Ch. J. ſaid, 7 
the for- ey could not take notice that it was on the ſame title; but 
plaintif admitting it was ſo, yet there was another perſon, (viz. an 


makes 


OF STAYING A SECOND ACTION. 
heir or a deviſce) who was not liable to pay the coſts of the 
former aCtion. But the matter was adjourned. 
_ On a ſubſequent day in the ſame term the ſame queſtion 
R. P. 1 W. occurred, when it went off, a ſecond time, without a deci. 
— = ſion, the Court being equally divided upon it. 
Des v. In a modern caſe, however, the Court of King's Bench 
3 "vs granted a rule to ſhew cauſe, why the proceedings in an 
ejectment ſhould not be ſtayed until the payment of the coſts 
of a nonſuit in a former ejectment, which had been brought 
for the ſame premiſes twelve years before, upon an affidavit, 
ſtating, that the leſſor of the plaintiff in the latter ejectment, 
claimed under the perſon who was leſſor of the plaintiff in 
the former. 
[+453] The Court will not grant a rule to * proceedings in 2 
— 2 ſecond ejectmeni till the coſts of a former ejectment, between 
tim-r v. the ſame parties, and for the ſame lands, are paid, if it appear 
__ that one of the leſſors of the plaintiff is in cuſtody upon an 


PraQ.. Reg. attachment for non-payment of thoſe coſts; for, in ſuch 
5 '75* caſe, there is no reaſon for granting the rule, becauſe the 


Barnes, 180. ]eſfor of the plaintiff, being in cuſtody under an attachment, 


which i is in the nature of a capras ad fatisfee; rendum, is in 


effect in execution. 


Roberts v. So where, after a verdict for the plaintiff i in an action of 
Cooke, B. 


R. H. 6W. ejectment, the defendant in that action brings a new eject- 
— 3 37g ment againſt the ſame plaintiff for the ſame premiſes, the 
Court will not ſtay the proceedings in the latter action until 


the coſts of the former have been paid. 


Anon. | If the defendant, after bringing a writ of error upon a 
8 =" judgment againſt him in an action of ejectment, deliver a 


Salk. 259. new declaration in ejectment for the ſame premiſes, the 


Court will not compel him to pay the coſts of the firſt eject- 


ment, before he proceeds, but they will ſtay the ſecond eject- 


ment till the writ of error is determined. 
Gramble v. But if, after a verdict for the defendant in an 8 of 


A. . 'cjetmen and coſts taxed, the plaintiff bring a writ of error, 


and 
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and, pending it, a new ejectment, the proceedings in the 
ſecond ejectment ſhall be ſtayed until the coſts of the former's. C. 
ire paid, unleſs the plaintiff can ſatisfy the Court, that the * 


writ of error was brought with ſom e other view than to keep 

off the payment of coſts. | | 
From the caſes which have been cited in the preceding 

rart of this ſection, it appears that the practice of granting a 


ule to ſtay the proceedings in a ſecond action till the coſts of 


a former action, between the ſame parties, for the ſame 
cauſe, are paid, has uniformly prevailed in ejectments; the 
reaſon whereof is, that the action of ejectment being a ficti- 


tious form of proceeding, invented under the control and 


power of the courts, they have an indiſputable right to in- 
terfere at any ſtage of the ſuit, and in a manner as may pre- 
vent vexation, and beſt anſwer the ends of ſubſtantial juſtice: 
But whether the courts poſſeſſed a general power of granting 
ſuch a rule in all other ſpecies of actions as well as that of 


ejectment, was long a matter of doubt and controverſy. And 
the determinations upon this queſtion, particularly the more 


ancient ones, can, perhaps, ſcarcely be reconciled. But, 
whatever doubts might once be entertained upon the ſubject, 


LEI 


98. 1. 


Str. 554, 
Mod. 225. 


* 
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the courts have often, of late, very equitably exerciſed the 


power of ſtaying a ſecond action till the coſts of a former, 


for the ſame cauſe, were paid, in other caſes beſides thoſe of 


ejectments. And it may be now laid down as an eftabliſhed 


| Propoſition, that no kind of action ſhall be permi ed: pro- 
ceed till the payment of the coſts of a former action (although 


in a different court) for the ſame cauſe, and wherein the 
merits were fully heard and decided. Indeed the Court of 
King's Bench has gone further than that of the Common 
Pleas in this reſpect, for it has ſometimes granted the rule of 
which we are treating, although the merits were not tried 
in the former action. I ſhall now proceed to ſtate the caſes 
in which this point has been agitated. — 

| Upon 
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[+455] Upon a motion that the plaintiff might be compelled to 
Newburn, pay the coſts of a former action before he was ſuffered to 
R R. H. proceed in this, it was ſhewn to the Court, that he had had 
473. theretofore a trial at bar for the ſame thing for which the pre- 


ſent action was brought, which trial then went againſt him, 


that he had not paid the defendant the coſts, and had now 
brought a new action. Rule abiolute. 

— a Loxp Byron having been nonſuited in one action, com- 

* M. menced another for the ſame cauſe, and refuſed to pay 

Car. 

— the colts taxed againſt him upon the former nonſuit. It 

for vexation, as he could not be compelled to pay the 

coſts of the former, being a peer, and the parliament 


ſitting. 


Wherefore the Court gave a day to ſhew cauſe, we 
this action ſhould not _ until he had paid the coſts in 


the former. 


It does not, however, appear that this rule was ever made 


abſolute. 
Baſs v. Fir- Again, i in an action of debt upon a ww made by a ſo- 
men, B. R. 
M. r3 \ w. reigner, and conditioned for the payment of a certain ſum of 
Wei- Ferſey money, the plaintiff declared for the like ſum 
of the money of England, and was, for this variance, non- 
| ſuited by HoLT, Chief Juſtice, at the trial. The plaintiff, 
afterwards, brought a new action upon this bond in the 
detinet as a foreign coin ad valorem of ſo much of Engl 
| money ; upon which it was moved, that the plaintiff might 
[+456] fnot proceed, before he had paid the coſts of the former 
1 nonſuit. But the Court rejected the motion, becauſe the 
merits did not come in queſtion at the trial of the firſt ac- 
tion, the nonſuit being occaſioned by a variance. And they 
added, that the rule applied for was grantable generally 
only in ejectment. 
Anon. B. ü. But in another caſe it is tated . the plaintiff having 


* 697. 


M. 8 Ann. 


21d. Raym. been before nonſuited i in one action, the Court granted 
— = - a motion 


was alledged that this ſecond action was brought merely 


mnted 
tion 


more under their power than other proceedings, yet they 
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a motion to ſtay the proceedings in a ſecond action 
for the ſame cauſe, till the coſts of the firſt nonſuit- were 

aid, | 
: After the taxation, but before the payment of coſts for Knock v. 
not proceeding to trial, in an action of aſſault and battery, 4 _— 
the plaintiff brought a freſh action, upon which a motion 2. 2 Kel.62. 
was made, that all proceedings might be ſtayed till the coſts n fon my 
of the firſt action were paid. Sedper Curiam Vou may Brown, B 3 
have an attachment for the contempt, but we never ſtop pro- 2. Ibid. 163. 
ceedings in theſe caſes, except in eje&ment. 

In Lazarus v. Pritchard, which was an action of trover, Lazarus v. 


the Court diſcharged a rule to ſhew cauſe why proceedings . 1 


| ſhould not be ſtayed till after payment of coſts, allowed to Barnes, 128. 


the defendant in a former action for the ſame thing, as un- 
precedented; ſuch rule never being n in any caſe, ex- 
cept ejectment. 

In conformity to theſe eaſes, in Real v. Macky it is laid Real v. 
down by the Court, that although they do make a rule for II 
ſtaying a ſecond action of ejectment till the coſts of a a. 2 Sr. 
former faction are paid, becauſe the caſes in ejectment are rr 457] 


cannot make ſuch rule in other caſes. 


So upon a motion, that the proceedings in this Caſe, Engliſb. gas 


v. Cox, 


which was an action upon the ſtatute of uſury, might be g R R. T. 15 


ſtayed until the coſts taxed on a nonpros in the cauſe wherein 7 3 Cowp. 
Samuel Chadwick was plaintiff, and the faid William cor 
defendant, were paid. 
As rox, Juſtice, ſaid, though the Court may, 8 
ſome caſes, have been off their guard, and granted a motion 
of this kind, it has always been refuſed, on conſideration; 
and the reaſon is, that the party is at liberty, if he pleaſes, 
to purſue the coſts of the former action. Motion refuſed. 
By ſeveral ſubſequent caſes, however, the power of the 


| courts to grant this rule, not only in the action of eject- 
| ment, but alſo in every other _ of action, where the 


_ Juſtice 


"OO" i 


Gravenorv. 
Cape, C. B. 
P. 9 G. 3. 
_ 

5. S. C. 


[+458] 


cired. 3 
WI. 150. 
2 Bl. 741. 
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juſtice and equity of the caſe requires it, is fully eſtabliſhed, 


And, in the two following caſes, it was ſolemnly adjudged by 
the Court of Common Pleas, that, wherever a ſecond ac- 
tion, of what nature or kind ſozver, appears to be, evi- 
dently, vexatious, as if it be brought after a former action, 
on the ſame account, in which the merits were fully tried, 


proceedings therein ſhall be ſtayed till the colts of ſuch 


former action are paid. 

Thus, upon a rule to ſhew. cauſe 3 the 3 
in an action of aſſumpſit ſnould not be ſtayed until the coſts 
in an action of trover were paid, the circumſtances were, 
that, +after the iſſuing of a commiſſion of bankruptcy againſt 
the plaintiff, he had petitioned that the commiſſion might 
be ſuperſeded, or that an iſſue might be ordered, to try 
whether the debt of the petitioning creditor amounted to 
one hundred pounds; that the petition was, upon reading 


the affidavits, and hearing counſel on both ſides, diſmiſſed 


by the Lord Chancellor; that the plaintiff, afterwacds, 
brought an action of trover, againſt the preſent defendants, 
for the converſion of goods aſſigned to them under the com- 
miffion ; that a verdict was found for. the defendants in that 
action, and that verdict, which was found in Hilary Term, 
1768, acquieſced in; and that, after the collection and di- 
viſion of the plaintiff's effects by the defendants, the pre- 
ſent action was brought for money had and received by them 
to the uſe of the ray 

Wil Mor, Chief Fuftice. —lt bas not been uſual * the 
Court to make a rule to ſtay the proceedings in a ſecond 
action, until the coſts of a former action ſhall be paid, un- 


leſs in an action of ejectment. But, upon the particular 


circumſtances of a caſe, the Court may make ſuch a rule in 
any other action; and we are of opinion that the preſent 
is a proper caſe to make ſuch rule in. It has been ſaid, that 
the plaintiff can now prove ſomething, which was not 


proved in the action of trover, and which will reduce the 
debt 
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debt of the petitioning creditor to a ſum below one hun- 
dred pounds; but, as the quantum of the petitioning credi- 
tor's debt was decided upon / Lord Camden, and muſt 
have been proved in the action of trover, the preſent action 
is quite vexatious. It might, moreover, be of dangerous 
\ conſequence, to give the plaintiff a chance of making void 
all the proceedings under +the commiſſion, - which have 
been ſo long acquieſced in. One of the reaſons for mak- 
ing ſuch a rule as is now applied for, in a ſecond action of 


[+459] : 


ejectment, is, that one recovery in ejectment cannot be 


pleaded in bar to another ejectment for the ſame lands; now 
that reaſon holds equally in the preſent caſe, inaſmuch as 
the verdict in the action of trover cannot be pleaded in ar 

of the preſent ation. 

Per Curiam,—Rule abſolute. 

Again, this was a motion to ſtay the proceedings in an 
action upon the caſe upon promiſes for 10, Hool. till th 


Melchart 


e and others, 


v. the exe- 


plaintiffs ſhould pay the coſts of a nonſuit, on the ſame e cutors of 


cauſe of action, in a ſuit brought in the King's Bench. The 
plaintiffs were foreigners, od the action was founded upon 
a contract made between the plaintiffs and the teſtator of v 
the defendants, for forage found and provided by the plain- 


E tiffs, for the Britiſb troops in Germany, in the late war, at 


the inſtance and requeſt of the ſaid teſtator. No claim was 
made by the plaintiffs, till after the commiſſion for liquidat- 
ing ſuch demands, was cloſed, and then they brought their 
action againſt the defendants, ſuppoſing Haſſey, their teſta- 
tor, to be perſonally liable, in his own right. This action 


Halſey C B. 
H. 11 G. 3. 
2 Bl. * 


Will. 1 


was tried before Lord MAxsFIEL p, at the fittings: aſter 


S laſt Eofter Term, when his lordſhip, being of opinion 
(upon the evidence then given, ) that the contract was made 
upon public faith and the credit of the government, and not 


upon the credit of the defendants? teſtator, the plaintiffs 


vere nonſuited upon the merits, but had leave to move for 


a new rial. 
| Accordingly 
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| [+460] FAccordingly, in Trinity Term laſt, a motion was made 
| for a new trial, which was, on ſolemn argument, rejeQet 
by the whole Court of King's Bench. And the plaintiff 
now brought this action here againſt the defendants, and 
declared upon the ſame contract. 
In ſupport of the motion the caſes of Lord Byron, Baſs v, 
Firmen, and Gravenor v, Cape, were relied on; and a caſz 
of Carr and Sharp, Trin. 9 G. 3. B. R. was cited ; which 
was a motion to ſtay proceedings, till coſts, for not pro- 
ceeding to trial in a former action upon the ſame ſubjed, 
were paid; and that the plaintiff, who lived in Jamaica 
might give ſecurity for the coſts in the preſent action. 
Az rox, Fuftice, thought, ſuch a rule could not be granted, 
except in ejectment. But YAaTEs, Juſtice, mentioned 
Smyth and Lydcott, 1 Geo. 3. where that point had been liti- 
gated, and the Court ſaid, it was reaſonable the ſame rule 
ſhould obtain in actions upon the caſe, as well as in eject- 
ments. A rule was granted to ſhew cauſe, on the firſt part 
of the motion ; but rejected, as to the ſecurity for the fu- 
ture coſts. On ſhewing cauſe, it appeared, that no declz- 
ration had been delivered, and, therefore, non conſtat whe- 
ther the cauſe of action was, or was not the ſame. The rule 
diſcharged. | - 
Againſt the motion, in the principal caſe, Lazarus. 
Pritchard, and Real v. Macky, were cited. 
The Court took a few days to conſider the caſes; and 4 
then by 1 
17461 +De Grey, Chief Juſtice.— If the Court can 40 what is fo 
now prayed by the defendant, no doubt it ought to be done. je 
Before the plaintiff proceeds here, he ought to pay the ex- th 
pences ariſing from his falſe claim in the Court of King's z, 
Bench, where the matter was fully heard and determine! fa 
againſt him. 4 


In ſome inſtances, the Court has never ſerupled to do * 
it; particularly in the caſe of ejectments. But it is ſad WWF þ 


they 


[ 


as made 
reje dec 
laintiff 
ts, and 


Baſs . 
d a caſe 
which 
ot pro- 
ſubjec, 
amaicay 
action. 
ranted, 
1tioned 
en liti- 
ne rule 
eject- 
| part 
the fu- 
decla- 
t whe- 
he rulf 


ar Us v. 
; and 


what is 
done. 
he ex- 
Cing's 


mined 


to do 
J ſaid, 
they 


they are more in the diſcretion of the Court. True, theſe 
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being fictitious proceedings, the Court will ſo modify and 


correct them, that juſtice ſhall be effectually done. But 
if it is juſtice there, it is alſo juſtice in other caſes, 


But it is not only in ejectments, that the Court has ſhewn 


its readineſs to apply this remedy, if the caſe would bear it. 
Lord Byron's caſe, Baſs and Firmen, and others that have 
been mentioned, were of this kind. The motions miſcar- 
ried, not becauſe improper in general, for thea there would 
have been no rule to ſhew cauſe ; but becauſe, upon exa- 
mination of the circumſtances, they did not turn out to be 
proper caſes. | 

But, in Gravenor v. Cape, the Court was well ſatisfied, 
that the ſecond action was vexatious; and, therefore, made 
the rule abſolute in that caſe. 

As many circumſtances concur in this caſe, as in that, to 
ſhew the plaintiff ought to be ſatisfied with the determina- 
tion of the former action. Wherefore I think the rule ſhould 
#be made abſolute. And though I do not ground my opi- 
nion upon the plaintiffs being foreigners, yet the circum- 


| ftance of their being foreigners, makes this ſecond action 
more vexatious, becauſe there is no ſecurity or remedy for 


colts, 

GovLD, Juſtice, of the ſame opinion. 

The true ground of the preſent rule is, that the 0 
action is vexatious. 

The principles of the common law warrant even a ſecurity 
for coſts. 


the legiſlature provided for coſts by the ſtatute of Marl. 
bridge. Lord Coke in his comment thereon, 2 Inf. 112. 
ſays, © there is no greater injuſtice, than when under co- 
« Jour of juſtice injury is done.“ That multi litigant in foro 


non ut aliguid lucrentur, ſed ut vexent alios, &c. Although 
dhe Court will not oblige a foreigner to give ſecurity for 


(t452] 


The plegii de proſequends aroſe from the law's 
| jealouſy of the plaintiff, And in Henry the Third's time, 


cons | 


| 
= 
| 
32 
| 
| 
| 
| 
| 
| 
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- coſts, yet when he has had the merits tried and determined 
- againſt him, and will not do juſtice by paying the coſts, he 


becomes vexatious by bringing a ſecond action ta try the 


| ſame matter; and for that reaſon alone, I think the rule 


ought to be made abſolute : the circumſtance of the plain. 
tiffs being foreigners, I put quite out of the caſe. 
BLacksToONE, Fuftice, of the ſame opinion. 
1 lay the circumſtance, of the plaintiffs being foreigners, 
entirely out of the caſe. The king's courts ſhould +be a; 


open to them as to natives; and no diſcouragement ſhould 


be given to them, when ſuing for a fair and juſt debt. Such 
a practice would ruin the national credit abroad, which 
is of the utmoſt importance to a trading country. Our 
merchants obtain the more extenſive credit, from the opi- 
nion which foreigners entertain, of the juſtice of the Engl;þ 


courts. 


But, I think, that.in all caſes, where the merits have 
been fully heard and determined, it would be a good rule, 


that it ſhould not be re-heard in another action till the 


coſts of the former were paid. The preſent action ſeems 
to be indeed vexatious ; but if the plaintiff is diſſatished 
with the former determination, he has a right to take 
the opinion of another court. But then he ſhould py 
all former coſts, and ſet the defendant, as near as poſſ- 
ble, in the ſame plight, as if no former litigation had been 


had. 
NaREs, Fuſtice, of the ſame opinion, and cited Lord 


, Raym. 865, Elwes v. Mocata; where the Court heſitated, 


whether even an adminiſtratrix ſhould not pay coſts > 
a former action, on bringing a new aſſumpſit. Rule ab- 


| ſolute. 


The Court of King's Bench have alſo granted this rule in 


| ſeveral other caſes than ejectments; and they will do th 


although the merits have not been already tried, if the {- 
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motions had generally been denied; but he ſaid that the 


ation. 


pid the coſts on the rule being ſerved, the defendant 


a5 a diſtreſs for rent, brought this ſecond action for the ſame R P. 28 G. 


TILL THE COSTS OF A FORMER ARE PAID. 


cond action appear to be vexatious, or there be ſome other 
_ circumſtances of hardſhip attending the caſe. 


Thus, it was moved that proceedings in the preſent ac- Moulton, 
tion might be ſtayed till the coſts ( 129/.) taxed in a for- 2 oy 
mer faction on the ſtatute of bribery, between the ſame #9 


{ +464] 
parties, in which action the plaintiff was nonſuited, ſhould ®- R. H 17 


(3. 3 2 Ts 


be paid. The plaintiff's attorney would neither pay the coſts, R. 5xx. n 


nor diſcover the plaintiff's place of reſidence. Cauſe was W 
ſhewn on an affidavit, which denied that the plaintiff's at- 
torney refuſed to pay the — and ſaying he was ready to 
pay the ſame. 

Per Curiam.—Upon payment of the coſts ani on the 
nonſuit, within a week, let the rule be n in de- | 
fault thereof, let it be made abſolute. | 

This was a rule to ſhew cauſe why the proceedings in Baldwyn v. 
this action, which was for a malicious proſecution, ſhould CR Y 
not be ſtayed till the plaintiff had paid the coſts taxed on a 3. Ibid. | 
judgment as in the caſe of a nonſuit, and the coſts taxed on 
the ule to ſhew cauſe why judgment as in caſe of a nonſuit 
ſhould not be entered for not- going on to trial, in a former 
action for the ſame cauſe. 

It was admitted by the counſel for the rule, that ſuch _ 


— — — a 11 


plaintiff in this caſe had brought a writ of error to the 
judgment which had been n which ſhewed vex- 


Lord MANnsFIELD,—>aid, that, if the plaintiff had 


ſhould have paid the coſts of this application ; and aſked, 


whether the party was ready to pay the coſts now? To 
which no anſwer being returned, the Court made the rule 


abſolute. 
Again, the plaintiff, having been kind in a former £4465] 
action of treſpaſs againſt the defendant, for taking his goods —— 3 
ithers, B. 


Cc 0 : 2 — 8 R. 


Cox. v. 


Chubb, C. 
2 


12G. 3. 
2 Bl. 80g. 


OF STAYING A SECOND ACTION | 


cauſe, and ſued in farm pauperis, being a priſoner in the 


King's Bench. The coſts of the former action amounted 
to 32/. which the defendant ſwore he could not levy, the 
plaiatiff not having any gaods. 

Under theſe circumſtances, the Court made a rule to ſtay 


the proceedings in the ſecond action until the eoſts of the 


former were paid. 
But the Court of Common Pleas will not grank a rule to 


ſtay preceedings in a ſecond action till the payment of the 
caſts of a former action, on the ſame account, unleſs the 


merits were decided in the firſt action, however vexatious 
the ſecond may be. 

As where, upon a motion to diſcharge the defendant, on 
a common appearance; and that proceedings might ſtay, till 


the plaintiff had paid the coſts of two former actions, it ap- 


peared, that the plaintiff and defendant had ſome large deal- 
ings about ſhipping, at Briſto!l and Bridgewater in May, 


1768; in conſequence of which Chubb the now defendant, 


brought an action in this court againſt Cox the plaintiff, re- 
covered judgment, and charged him in execution for 17% 


Or filed a bill in Chancery for an injunction, and for relief; 


11465] 


but, on coming in of the anſwer, the injunction was diffoly- 
cd. In May, 1770, Cox ſued a latitat in the King's Bench 
againſt Chubb, and held him to bail for 1 300/. ; but was non- 
profiled, pfor want of a declaration. In Afchaelmas Term, 
1770, Cox applied to this court to be diſcharged out of cuſ- 
tody, as having ſatisfied the debt and execution; but, on 
cauſe ſhewn, the court diſcharged the rule. In the next va- 
cation he ſued out another /atitat in the King's Bench againſt 
Chubb, but did not hold him to bail; to which Chubb appear- 
cd, but there were no further proceedings. In Hilary Term, 
1771, he again applied to this court to be diſcharged; but 
he was refuſed a rule to had cauſe. On the 8th of Jah, 
1771, the cauſe in Chancery was heard before the Maſter 


of the Rolls; who decreed Cox to pay 2154, into the Bank, 
and 


TILL THE coor OF A FORMER Ak PAID. 


and then to be diſcharged; which he had not yet done, but 
remained ſtill in cuſtody. And now, in March, 1772, he 
brings the preſent action againſt Chubb, and holds him to 
bail for 1 800/. 

And per tot. Curiam.— This proceeding appears to be 
vexatious ; and, therefore, let the defendant be diſcharged 
on common bail. 

And Govro, Fuſtice, was for ſtaying proceedings till the 
coſts of the former actions were paid; on account of this 
accumulated vexation. De GREY, Chief Fuftice, and 
BLACKSTONE, Fuſtice contra : for the merits have never 
yet been tried, which was the foundation for all the prece- 
dents, alledged for ſuch ſtay of proceeding. NARESs, 
Juſtice, dubitante, on the latter part of the rule. 

Former part for diſcharging on common bail, made ab- 
ſolute :—latter, for ſtaying proceedings guouſque, diſ- 


charged. 


It hath been determined, that the proceedings in a ſecond 11467 : 
action, by an executor or adminiſtrator, ſhall not be ſtayed — 


till the coſts of a diſcontinuance, or nonſuit in a former R. 2 G. 
2 2 Bar- 


action, between the fame parties for the ſame cauſe, are nard. K. B. 
zd, | | 94. Bird v. 
p Smith, B. 


. 5G. 2. Ibid 154. S. C. 2 Kely. 70. 


The court will not ſtay proceedings in an action until Cake v. 
the debt and coſts recovered by the defendant in two former ay te 
actions againſt the plaintiff have been paid, notwithftanding 3. H. Bl. 
it be ſworn that ſince the commencement of thoſe actions, the '* 
defendant had never had any dealings with the plaintiff, and 
that the preſent action was founded upon the ſame circum- 


ances with the others. 


bs SECT. 


OF DEDC&Z'TING THE COSTS OF ONE 


SECT. III. 


In pes ce, the Cofts of one Action ſhall be deducted PO 
thoſe * another. 


Duthy v. FORMERLY a notion prevailed, that the courts were 


Tito, 
vice 1 not authoriſed, to grant a rule in croſs actions, for deducting 


— 2 the coſts of one action from thoſe of the other; and the reaſon 


A 2 then given was, that it required the aſſiſtance of an act of 
mod. ag parliament to enable the defendant in an action to ſet off a 


ciel, mutual debt, and that act did not extend to the caſe of 


Lowe, coſts. 


— But whatever doubts might be once entertained upon this 


— point, the courts have frequently, of late, exerciſed the 
power of directing the coſts of croſs- actions to be ſet 
againſt each +other. And this does not depend on the ſta- 
tutes of ſet- off, but on the general diſcretionary power of 
: the courts over their ſuitors, by the common law. 
Scoſin v. Segſfſin recovered a verdict, in an action of treſpaſs, again! 
5 ' Robinſon, who, at the ſame aſſizes, in an action of eject- 
Barues, 145. ment on his own demiſe, recovered a verdict againſt Scffi. 
And upon motion, the Court of Common Pleas made a rule 
for ſetting off and deduCting the coſts, to which Robinfr 
uss entitled, out of thoſe to be allowed to Scoffin. 
— So where Roberts had brought an action againſt Big 
DSS P and others, and recovered for damages and coſts 171. 115.; 


S. C. B. N. and Biggs had brought a croſs-aQtion againſt Roberts, i 


P. 336. which there was a verdict for the plaintiff, with damages and 
coſts 


[+468] 
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coſts to the amount of 70/. 105.—the Court of Common 

Pleas, upon motion, ordered that upon Biggs acknowledg- 

ing ſatisfaction for 17/. 115. on the record in the cauſe in 

which he was plaintiff, the plaintiff in the other cauſe, in 

which he (Biggs) and others were defendants, ſhould be - 
reſtrained from taking out execution. | 

And the court have not only allowed coſts to be ſet off | 

againſt coſts, but they have alſo allowed them to be ſet off 

againſt damages and coſts ; and againſt debt and cof/s. | 

As where, upon a rule to ſhew cauſe why thirteen gui- Roberts v. 
neas, taxed for coſts againſt the plaintiff in a former action, _ 5 
brought by the plaintiff againſt the defendant, and J. S. 9 

ſhould not be ſet off againſt ſixteen guineas, taxed for the NM Col, 
plaintiff for damages and coſts in the preſent action; and — 2 Bl. 
why, on payment of the balance, proceedings upon the judg- ( 1469] 
ment in the preſent action ſhould not be ſtayed, — it was 


| ſhewn for cauſe, that the plaintiff was inſolvent ; and, that 


his attorney had a lien, upon theſe coſts, for his bill, of 
which he would be GI if the rule were made abſo- 
lute. 
WII Vor, Chief Juſtice. The ſetting off of one demand 
pin another, which has not long been expreſsly allowed 
by our law, was allowed by the Roman law, and is agreeable 
to natural juſtice, An attorney has, as between himſelf and 
his client, a lien for his fees and diſburſements upon the da- 


mages and cofts recovered in an action: but he, equally 


with his client, is ſubject to the rules of natural juſtice; and, 


ee the coſts taxed for the defendant in the former 


ion, may as well be deducted from the damages and coſts 

taxed for the plaintiff in the preſent action, as if the plain- 

tifPs attorney had no lien upon thoſe damages and coſts, 
Per Curiam. Rule abſolute. 
Again, Barnes, the leſſor of the plaintift, had a judgment Thruſtout 


laſt Michaelinas Term, for 40/. 55. againſt the defendant, 2 Pim. 


? Barnes v. 


For his debt and coſts, in an action for the uſe and occupa- Oraſter, C. 


B. T. 12G, 
tion 3. 2 Bl. 


826. 


OF DEDUCTING THE COSTS OF ONE 


tion af the premiſes, but was nonſuited in the preſent cauſe, 
the Hilary Term afterwards ; the caſts af which were taxed 


at 120. 5s. for non-payment whercof an attachment had bers 


taken out againſt the plaintiff. 


Motion on the part of the plaintiff, that the 12“. 10. 
(+ 470] might be deducted out of the 400. 55. and procaelings, an 


the attachment, be ſtayed. 

And by De GREY, Chief Fuftice, Gould, Black- 
s rox, and NAREs, Juſtices.— This point is already ſettled 
by ſeveral determinations; and on the juſteſt ene Rule 

abſolute. 

And this equitable ll has been carried ſo far, hs, 
if there be ſeveral actions brought upon two palicies of in- 
ſurance, underwritten by the ſame parties, and the actions 
on each be reſpectively conſolidated, after which the plain- 
tiff, in one of the conſolidated cauſes, becomes entitled to 
coſts, and, in the other, the defendant, — the court will, on 
motion, direct the caſts taxed and allowed ta the defendant 
to he ſet off againſt thoſe taxed and allowed to the plaintiff, 
although the ſame underwriter ſhould not be defendant in 
both actions. | 

Nunez, xd- Thus, in Eaſter Term, 1788, the plaintiff RTP 
* veral actions againſt the defendant and other underwriters, 
v. Modigli- on two policies of inſurance; the firſt effected in the year 
Modielia- 1784, on a homeward bound ſhip of the inteſtate's, the 
me B.P. ſecond in 1785, on the fame ſhip outward bound. The 
H. Bl: 127, ſame parties underwrote both the policies. The actions on 
each, being reſpectively conſolidated, Nathan Modigliani 

was made defendant in the former, and Haunaucl Madigliaui 
in the latter. The firſt came on to be tried at Guildhall 

at the ſittings in Hilary Term, when, on application from 

the defendant's attorney, the cauſe was put off to a future 

ume, on his conſenting to pay the plaintiff the coſts of the 

[+47 1] _ ; and Fan order of aii prius for that purpoſe, was, after 

ards, made à rule of court. 

The 


E 
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cauſe, The action on the ſecond policy, was to have been tried 
taxed at the ſittings after Hilary Term, but the plaintiff withdrew 
been the record, and thereby became, though an adminiſtrator, vide ante, 
liable to pay the coſts of the action. 
J. 10s. The coſts af the firſt action having been taxed and allow - 
3 on ed to the plaintiff, a rule was granted to ſhew cauſe why the 
prothonotary ſhould not review his taxation, and why the 
ACK» coſts which ſhould be taxed and allowed to the defendant in - 
lettled the ſecond action, ſhould not be ſet off againſt thoſe taxed 
Rule and allowed to the plaintiff in the firſt. 
TTY The Court ſaid, that if it had been decided i in the caſe of 
» that, Schoole v. Noble (a) in this court, that an attorney had only (a) H. Bl. 
of ia ſuch a lien on the coſts, as was ſubject to the equitable *3 
tions WF claims of the parties in the cauſe. In this caſe, it was con- 
plain- ſiſtent with juſtice to allow the ſet off, as the defendant, 
led to Nathan Medigliani, was a party to both actions; in one, 
I, on being made defendant on the record, in the other, being 
ndant within the rule to conſolidate. Rule abſolute. 
aintitt, S8o, if A. be equitably entitled to the coſts of a nonſuit in 
ant in an action by B. againſt C. and liable to pay the coſts of a 
nonſuit in an action by himſelf (A.) againſt B.; the coſts 
zht.ſe- of the nonſuit in the action by B. againſt C. may be ſet 
riters, off againſt the coſts of the nonſuit in the action by A. 
de Je againſt B. 
's, the if +As where, upon A 1 to ſhew cauls, why the coſts of [447 2] 


The a nonſuit in an action of trover, brought by Murphy the pre- ke Murphy 
I ſent defendant, againſt one O' Loughlin, ſhould not be ſet x >" thy 
glianu off againſt the coſts of a nonſuit in this cauſa, it appeared, i 2 657 


gan that the action of trover had been brought for ſhip claimed 
aldhail by Murphy, but which proved to be the joint property 2 . 
n from O' Onnor, the preſent plaintiff, and one O'Sullivan, (who 
future were parners in trade) and of which O' Loughlin was the 
of the maſter. The pretent action was brought by O'Connor as 
after indorſee of a promiſory note againſt Murphy as drawer, in 

=D which O' nner was nonſuited : and he now made this ap- 

g | | 


plication . 


OF DEDUCTING THE COSTS OF ONE 


plication, upon the ground, that the action againſt O' Lough. 
lin was defended at the joint expence of O'Connor and 
O'Sullivan, and that O'Sullivan was intereſted together 


with O' Conner in the promiſory note, on which the preſent 


action was brought, 

LorD LochRBOR OV faid, that without any regard to 
G'Sullivan's intereſt in the promiſory note, O'Connor was 
equitably entitled to the coſts of the nonſuit in the aCtion of 
trover againſt O Loughlin, and therefore he ought to be per. 
mitted to ſet them off, as far as they would go, againſt the 
coſts in the preſent action. Rule abſolute. | 

H. Bl. 23. As the Common Pleas have determined, that the lien, 
which an attorney has for his bill of coſts upon a judgment 
recovered, is ſubject to the equitable claims of the parties in 


Vide ante . . h X 8 
eee the cauſe, that court, it ſhould ſeem, do not, in making a 


Mackoul, rule for deducting the coſts of one action from the cofts, or 
md as damages and coſts in another, advert at all to the ſituation of 


v. Modigli- | 
ani. the reſpective attornies in the actions. But the practice of 


[473] +the King's Bench differs in this reſpect from that in the 
Common Pleas, for in the following caſe the former court 
held that, where A. recovers againſt C. and C. recovers 
againſt A. and B.— C. ſhall not be permitted to ſet off the 
damages which he has recovered againſt thoſe obtained by 
A. except he undertakes that the bill of 4's attorney in the 
firſt action ſhall be ſatisfied. 


— v. In this action, the plaintiff recovered a Sonia againſt 


B. R. H. the defendant for 182/. 10s, But the defendant, having alſo 


77 recovered in another action againſt this plaintiff and another, 
123. obtained a rule to ſhew cauſe why the debt and coſts in the 
latter · ſnould not be ſet off againſt the judgment in the for- 
mer action; ſuggeſting (amongſt other reaſons) that Mitchel! 


had abſconded. 


Bearcroft now ſhewed cauſe, on behalf of Mitchell's at- 


torney in the firſt action; contending, that, as he was not 


concerned as attorney in the other action, he had a lien for 
his 
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his coſts on the judgment obtained by his client. He alſo 
hinted, that, perhaps, the Court would not interfere at all in 
this caſe; inaſmuch as one debt was due to the plaintiff alone, 
whereas the other was the joint debt of the plaintiff and 
another to the defendant; and he - obſerved, that this was 
not ſuch a debt as could be ſet off under the ſtatute. But, 
Loxp KEN VON, Chief Juſtice, ſaid, that this did not de- 
pend on the ſtatutes of ſet-off, but on the general juriſdicti- 
on of the court, over the ſuitors in it; that it was an equita- 
ble part of their juriſdiction, and had been frequently exer- 
ciſed. +But, as to the other point, he obſerved, that the at- req 
tornies and ſolicitors of the different courts have a lien on all 
papers in their hands, and judgments recovered for their es, 2 


coſts; that in the Court of Chancery they were permitted 3 —_— 
ong. 


to retain title deeds for that purpoſe ; and he thought it right 2 Edit 10 8 


that the attorney, in this caſe, ſhould be ſatisfied for his _ H. Bl. 
coſts, before the defendant was allowed to make the ſet 


off. 
BULLER, Juſlice.— Though this court have ſaid that they 


will not interfere on the behalf of the attorney, and prevent 


Vide Doug. 
the plaintiff ſettling his own cauſe without firſt paying the bene = 


attorney's bill, yet when the adverſe party, againſt whom a H. Bl. 122. 


judgment has been obtained, applies to get rid of that judg- 
ment, the Court will take care that the attorney's bill 1s ſa- 
tisfied. | „5 

The Curt made the rule abſolute, on the defendant's s un- 
dertaking to pay the attorney's bill, and on his entering a 
remittitur in the cauſe in which this defendant was plaintiff. 


CHAPTER. 


r —— 3 — 
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CHAPTER. IX. 


IN WHA't' CASES, THERE SHALL BE Dob. 


BLE OR TREBLE COSTS. 


21oft. 280. WW HERESOEVER a ſtatute, ſubſequent to that of Glouceſ: 


* _ . _ ter increaſes damages to the double or treble value, in a Caſe, 
29. ( arth. where damages were recoverable at the common law, a 


— _ plaintiff ſhall, i in an ation upon ſuch ſubſequent ſtatute, not 

Gilb H. C. only recover the double or treble damages thereby given, 

Conp. 368 but alſo double or treble coſts, and this notwithſtanding the 
ſtatute increaſing the _—_ makes no mention of 
coils. 

Bilota - For inſtance, by the 2 Hen. 4. c. 11. deuble damages 


P L 

— yp: 5. are given to a plaintiff, who has been ſued in a court of 
d. E: 33. Adiniralty, for a thing done upon land, but nothing is there 
10 0. 115. > ; . 4 0 0 * : . . 
a.r Bo. la'd concerning cots, — Nou, if the plaintiff prevail in an 


Abr. gr, action founded upon this ſtatute, beſides his double damages, 


pl. 5. S. P. | 

2 v. he ſhalt have double coſts; and the reaſon is, that no court 
Id, ESL 3 ; | 

3 3 65. of Admiralty has a juriſdict ion in matters ariſing upon land, 


2 and, at common Jaw, an action upon the caſe lay for ſuing 
25ir. 1043, in a court, not having juriſdiction, 


So, in an action upon the 8 Hen. 6. c. g. ſ. 6. (which 


Vearb. 14. 

H. 6. 8 givestreble damages for a forcible entry, ) the plaintiff, if 

* ts be prevail, ſhall have treble coſts as well as treble damages, 
11476 Falthough this ſtatute is ſilent with reſpect to coſts, becauſe 

5 2 * ſingle damages were recoverable in an action for a forcible 
10 Co. 116, entry at common law. 

b. 1 Vent. = | On 

22. 1 Lean. 


282. . | : 
2 Leon. £2. Gouicſh. 12. Co. Litt. 257. b. C:o. EI'z. 582. Ero. Abr. Tie. Coſts, 
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DOUBLE OR TREBLE COSTS. 
| Hardr. 15 2, 


On the other hand, if a ſtatute, poſterior to that of Glou- int. 289. 
cher, give either ſingle, double, or treble damages, in a 10 1 
caſe, where none were recoverable at the common law, with- G = 268. 
out adding or mentioning coſts, —a plaintiff, in an action Cowp. 300. 
upon ſuch. ſubſequent ſtatute, can only recover the damages 
thereby given (whether ſingle, double, or treble,) and ng Sed vide 

| ante, 3, &c, 
cafts ; becauſe the ſtatute of Glouceſter does not operate to 
add coſts to the damages which are newly given by a ſubſe- 
quent ſtatute. | | .  - 

The diſtinction above taken with reſpect to coſts be- 1 
tween caſes where damages are newly given by aſtatue ſub- 5 
ſequent to that of Glauegſter, and thoſe wherein damages ars vide ante, 
only increaſed by ſuch ſubſequent ſtatute, is fully exemplified s. 
in an action of waſte; where, if it be brought againſt tenant 
for life or years, the plaintiff ſhall recover the place waſted» 
and treble damages, by virtue of the ſtatute of Glouceſter, 

c. 5. but no coſts, becauſe no damages were recoverable at 
the common law in waſte againſt ſuch tenants: But if it be 
brought againſt a guardian, or tenant in dower, there the 
plaintiff ſhall recover treble damages and treble coſts, be- 
cauſe againſt theſe tenants an action of waſte was maintain- 
able at common law, in which damages might be recovered, 
and the ſaid ſtatute ef Glouceſter, c. 5. giving treble da- 
mages, in actions of waſte, trebles the colts alſo as parcel of 
the damages. | 

By the 1and 2 P. and M. c. 12. five pounds penalty inſt. 289. 
and ftreble damages are given to the party grieved, for [+477] 
driving a diſtreſs out of the hundred, wherein it was taken, gang 
but no coſts; therefore, in an action therean, the plaintiff 177 b. 
cannot recover coſts, becauſe the ſtatute does not mention 
coſts, and no damages were recoverable in ſuch a caſe at 
common law. | | 

Where a ſtatute gives «treble damages and coſts of ſuit, 
the coſts ſhall be trebled as well as the damages. a 

| - | . Th. 


WHERE THERE SHALL BE 
Sir Wilfred Thus, it is enacted by the ſtatute 2 Mill. and Mar. ſe, 1 


N c. 5. ſ. 4. that, upon any pound- breach or reſcous of goods 
— ang or Chattels diſtrained for rent, the perſon grieved ſhall, in; 
M. Corth. ſpecial action upon the caſe, recover his trebie damages and 
<4 2 cofts of ſuit againſt the offender or offenders, &c. Aſter : 
— : 3 verdict for the plaintiff, in an action upon this clauſe of the 
ek, 172, ſtatute, the queſtion was, whether the plaintiff's coſts, 2 
8 P. 1 1:11, well thoſe given by the court de increments, as thoſe given 
2 by the jury, ſhould be trebled, as well as the damages ? 
It was argued for the defendant, that they ſhould not; 
becauſe that at common law the word damna included 2 
well damages as coſts, and therefore, if the ſtatute had given 
treble damages without ſaying more, the coſts had been treble 
alſo. But when the parliament inſerts the word coſts after 
the word damages, it ſhews that it was not their intent that 
coſts ſhould be included in the word damages, for then it 
had been vain to inſert the word colts; but it was their in- 
tention to make a diſtinction between the coſts and damages. 
And, by the omiſſion of the word treble, when the coſts arc 
11478] fſpoken of, it is apparent that it was their intent that the 
party ſhould recover treble damages, but only ſingle coſts. 
Sed per Curiam.— Both the coſts de increments and thoſe 
aſlefled by the jury ſhall be trebled, as well as the damages. 
T his caſe falls within the rulz laid down in Piſfald's caſe, 
(10 Co. 116.) that, vrhere a ſtatute gives double or treble 
damages ina caſe, in which ſingle damages were recoverable 
at common law, in an action upon ſuch ſtatute the plaintift 
fall have double or treble coſts, as the caſe may be: now 
this ſtatute is not a creative but an accumulative ſtatute,— 
an action upon the caſe lying for a reſcous at the common 
law. And moreover in the eonſtruction of the 2 W. and 
A. c. 5. the word treble ſhall be referred, as well to the 
word cs, as to the word damages. . > 
Ey the 28th ſect. of the 25 Geo. 3. c. 50. (an act for 
granting to bis majeſty ceitain duties on certificates, iſſued 
With 
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DOUBLE OR TREBLE COSTS. 


with reſpet to the killing of the game ;) it is enacted, that 

if any perſon ſhall at any time be ſued, moleſted or proſecuted, 

for any thing by him done or executed in purſuance of that 

aft, or of any clauſe, matter, or thing therein contained, ſuch 

perſon may plead the general ifſue, &c, and if the plaintiff 

be nonſuited, or the defendant obtain a verdict, ſuch defen- 
dant ſhall be awarded his treble coſts {1.) 

It hath been determined, that this clauſe only extends to [+4 * 


give treble coſts to thoſe perſons, who are ſued for ſome- den v. 


its B. 
thing done in the execution of the act, and not to give treble gy 3 


coſts to perſons ſued for penalties under the act. Therefore, a 3 To. 
perſon, proſecuted on this ſtatute for ſhooting without a cer- 8 
tificate, is not entitled to treble coſts, on obtaining a verdict. 

Where treble coſts are to be recovered againlt a proſe- 
cutor for a matter not appearing on the po/tea, the court 
will, on motion, allo a ſuggeſtion of the * matter to 
de made on the record. 

Thus, upon a motion for treble coſts againſt the proſecu- Rex v. Pe- 
tor of an indictment againſt the defendant for illegally exer- 3 — _ 
ciſing the trade of a glover, it appeared, by affidavit, that 1 Str. 4). 
the defendant was a ſoldier, and diſbanded upon the peace of 
Ryfwicke. The 10 and 11 V. 3. c. 11. having enacted, 

« that the ſoldiers time ſhall be taken as if actually ſerved, 
« and if they be indicted they ſhall be acquitted on the ge- 
K neral iſſue, and recover treble coſts,“ the only doubt, in 


this caſe, was whether ſuch coſts ſhould be ordered by a rule 


of court, founded upon the ãdavit; or whether a ſuggeſti- 


on ſhould be made of the ſpecial matter, upon the record ? 


And the following caſes were cited upon the ſubject. Malter. 
v. Sir Philip Egerton, Hil. 7. V. 3. There the defendant 


was a of the land bs, and the * being doubly 
taxed 


(1) The 31 Geo. 3. c 21. (entitled “ an act for grinting to his ma- 


I jeſty an additional duty on certificates iſſued with reſpect to the killing 


ws of game,) contains a ſimilar clauſe. 


WHERE THERE SHALL BE 


taxed as a nonjuror, and diſtrained upon, brought an inde. 
tatus aſſumpſit againſt the collector for the redemption. 
money. And though nothing of this appeared upon record, 
yet, on affidavits of the fact, the Court directed a ſuggeſtion 
to be made upon the record, —< becauſe it appears to the 
[+ 489] « Court upon examination, that, &c. therefore, it is conf. 
« dzred, &c. So in Bateman v. Wallis, Trin. g V. 3. B. R. 
which was an indebitatus aſſumpſit for a cauſe arifing in Neu- 
caſtle, and a verdict under 405s.; the cuſtom of Newca/tle was 
ſuggeſted, that the plaintiff ſhould not recover, but pay 
coſts. And ſo was t:e caſe of Brampton v. Crabb, Hi, 

3 Geo. 1. | 
And upon theſe authorities, the Court ordered a ſuggeſtion 
to be made upon the roll in the principal cafe, in theſe words, 
—« Becauſe it appears to the Court upon the oath of two 

s credible witneſſes, that,” &c. (1.) 

Harper ®.. A defendant having pleaded his diſcharge under a ſtatute 
— — G. 2. for the relief of inſolvent debtors, and obtained judgment, 
136. became entitled, under ſuch ſtatute, to treble coſts. Upon 
this a queſtion ariſing, from what time ſuch coſts ought to 
be computed ? a rule was entered into by confent, that the 
defendant ſhould have treble coſts from the time of his plea, 
Vincent v. If the defendant, in a caſe in which he is entitled to treble 
N 5 coſts under a ſtatute, as upon a nonſuit in an action againft 
> 0g him for the penalty incurred by acting as a commiſſioner of 
(1) pl. 12, the land-tax, not having 100/. per annum, procure ſingle coſts 
only to be taxed as in the caſe of an ordinary nonſuit, and 
actually receive and give a receipt for the ſame, he is there- 
by concluded ;—and notwithſtanding he afterwards obtain 
certificate from the judge, who tried the cauſe, that the 


48 
11581) was an acting commiſſioner, he cannot have treble coſts. 
˖ 


(1) For the caſes, in which the Conrt has allowed ſimilar ſuggeſtions 
to be entered on the record, to entitle perſons, ſued on account of ſomethilg 
doge by virtye gf particular offices, to double or treble coſts; vide ante, 
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DOUBLE OR TREBLE COSTS. 


It is laid down in one caſe, that, "whore a ſtatute entitles Tre wer 


v. Bab 
a perſon to double or treble coſts, it means that the coſts B. R. . 


iſeſſed by the jury only ſhall be doubled or trebled, and not dere 


2 Danv. 
thoſe given de incremento by the Court. Abr. 221. 


Abr. 517. pl. 7, 8. 


But the contrary was ruled in two caſes prior in point of Thorough- 
6 * U | g v. 
time to the reſolution in Trelatoney v. Bal, namely, that the Scroggs, 


coſts de 1ncremento, as well as thoſe g given by the jury, ſhould B. R. N 
be doubled « or trebled. ; Hig 


Eliz. 582. 


Rollſton v. Chambers, 2 B. MI. 29 Eliz. 1 Leon. 282. 2 Leod 52. 


And in conformity with the caſes laſt cited, it has been Stands v. 


ſnce repeatedly adjudged, that there is no diſtinction be- _ * w 


tween the coſts given by the jury and thoſe given by the and M. 


Court; but that, whereſcever a perſon is entitled to double * Ws 


or treble coſts, not only thoſe aſſeſſed by the jury, but alſo © mma dine 


thoſe adjudged de increments by the Court, ſhall be doubled K. K. 6 W. 


or trebled. and M. 
Carth. 321. 


Skin. 585. Holt, 172. Smith, gui tam, v. Dunce, N.. G. x. 2 Str. _ 
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CHAPTER X. 


Or THE LIABILITY OF AN ATTORNEY T0 
PAY COSTS ; OF TAXING, AND OF nj; 
LIEN ON DEEDS, &c. FOR HIS BILL. 


CT. L. 
Of the Payment of Cofts by an Attorney. 


SECT. I. 


Of taxing an Attorney's Bill of Cofts, and a Ifo of his Lin } 
: on Deeds, &c. for fuch Bill 


SECT. I. ” | b 
Of the Payment of Cofts by an Attorney. F 


1 - WHERE either of the parties in a ſuit is made liable to the il © 
vide i p. Payment of coſts, or has actually paid coſts, through the 


wms. 593. groſs negligence, groſs ignorance, or groſs miſbehaviour of . © 
his attorney, the Court will, upon motion, order ſuch at- n 

torney, in the former caſe, to pay the coſts inſtead of his fe 

| client, and, in the latter, to reimburſe him. * 
— Thus, after a verdict for the plaintiff, ſeveral objectio . 
T. 13 and were made in arreſt of judgment; the principal of which 
— 1. Were, that though the action was treſpaſs upon the caſe, tie 2 
[+483] jurata Fat the foot of the record of niſi prius was in treſpal 3 
0 


only. That inſtead of ſaying, unleſs the Chief Juſtice ſhould 


come before on the 12th of Fuly, it was ſaid, unleſs he ſhould 


O THE PAYMENT OF COTS, c. 5 | 


come before the 12th of Fuly. That two of the defendants | | 
being ſheriff of Middleſex, the venire facias was awarded to N 
the coroners, but, by the purata, the writ was alledged to be -Y 
delivered to the ſheriff to be executed. 'That the writ, of | 
venire facias inſtead of being made returnable in court, was ” 
made returnable before the Chief Juſtice. And that the 
declaration recited an original againſt Fames Brooke and 
others, and counted againſt the ſaid John Brooke. As to the 
firſt objection, the Court held it to be helped by the ſtatute 
of jeofails. As to the ſecond objection, by the writ of habeas 
corpora juratorum the day of trial was rightly appointed, and 
the jurata is amendable by the writ. As to the third ob- 
jection, the venire facias appeared to be returned by the 
coroners, and the jurata is only wrong by the miſpriſion of 
' theclerk. The return of the venire facias, though defective, 
is within the ſtatute of amendment. And as to the laſt ob- 
jection, the word John in the declaration muſt be rejected, 
and then the count will ſtand againſt the ſaid Brooke, which 
| muſt be the James Brooke before mentioned. | 
The Court having ordered the neceſſary amendments to 
be made, diſcharged the rule for ſtaying the entry of final 
judgment; and directed theplaintifPs attorney, whoſe groſs 
blunders had rendered the amendments neceſſary, to pay the 


ble to the {I coſts. 
2ugh the So where it appeared, that thy plaintiff's attorney had White v. 


aviour of committed many miſtakes in the copy of a capias, the Court te = 2 
ſuch at- made a rule upon him to ſhew cauſe, why he ſhould not 133 

ad of his pay to F both plaintiff and defendant the coſts of the proceed- S. C. Caſ. 

ings, motions, &c. occaſioned * ſuch his negligence and ebf! 

bjeCtions inattention, wrong 

of which A writ of error being brought, the plaintifPs attorney 1 
caſe, the I atfully delayed ſigning his final judgment, till the writ of 1-2mley, P. 
\ treſpaſ error was ſpent, and then brought an action of debt upon 3 50. 
e ſhould the judgment. The Court ordered proceediigy in the acti- 

e ſhould 1 D d on 


coſne 


His Lien 


OF THE PAYMENT OF COSTS 


on upon the judgment to be ſtayed, and a new writ of error 

to be brought at the expence of the plaintiff's attorney. 
Lamb v It appearing, in another caſe, that A. R. the defendant's 
— attorney, had eleven years before, without the defendant', 
ecutor, P. order or privity, fraudulently pleaded two judgments, one 
. 558. on a bond to the defendant himſelf, the other on a bond to 
a perſon to whom the defendant was executor, although 
he knew that they were ſatisfied, having himſelf received 
the money on defendant's motion, a rule was made cal. 
ling upon the plaintiff to ſhew cauſe, why theſe judgments 
ſhould not be ſtruck out of the plea, and upon A. R. to an- 
ſwer the matters in the affidavits. After hearing all parties, 
a rule was made, by confent, that A. R. ſhould pay th: 
plaintiff's coſts ab initio, upon which the plaintiff ſhould 
diſcontinue his action, that A. R. ſhould alſo pay the coſt 
of the application on both ſides, and that the defendant 
ſhould not bring any action againſt him on account of any 

thing relative to this tranſaCtion. 


2 So where the declaration, in an action of treſpaſs, for 


H. 9 G. 2. breaking and entering the plaintiff's houſe and taking away 
* his goods conſiſted of four counts; which were preciſely the 
_ P. fame, except in a ſlight variateon in the deſcription of tke 
[+485] t +goods carried away, and ſtating the treſpaſſes to have been 
committed on different days ;—the Court, on motion, or- 
dered two of the counts to be ſtruck out, and the plaintiff 
attorney to pay the coſts, the action appearing to be e 
for one and the ſame treſpaſs. 
8 5 So where the defendant, after obtaining time to juſt 
ron, C. 
B. M. 10 G. bail upon the uſual terms of pleading iſſuably, and taking 
: . 4 , ſhort notice of trial for the laſt ſitting within the term, 
Bl. 376, pleaded a recovery in the King's Bench ;—the Court, upon 
motion, made a rule to ſhew cauſe wby the plea ſhould not 
be ſet aſide, and why the defendant's attorney ſhould not 
pay the coſts of the plications 5 which Was, afterwards, 
made abſolute. | 
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BY AN ATTORNEY. 


Again, to an action of debt on bond, the defendant, af- Ferguſon, 


ter craving oyer, ſet it out truly, aud pleaded payment by a gen 


the principal, he being a ſurety. Plaintiff replied, and put Mackreth, 
the pleas in iſſue, and then ſerved the defendant 8 attorney 3 15 


with a rule to abide by his pleas, and gave notice of trial. — f. u. 


The defendant returned the paper-book ; ſetting out a falſe 


cyer of the bond, and pleading as before. On which the 
plaintiff enrolled the true condition, and demurred. 

On the day of argument, which was the laſt paper-day of 
the term, the defendant's counſel objected to it's being ar- 
gued, becauſe it was the laſt paper-day. But, 

The Court,—on hearing the above facts ſtated, directed 
an affidavit of them to be made; made a rule 1% for ſtrik- 


ing out all the pleadings of the deſendant, that the plaintiffs 
+{bould have judgment; and that the defendant's attorney 114861 | 


ſhould pay all the coſts. And they intimated a ſtrong in- 
clination to grant an attachment againſt him. 
The plaintiff had a right, by the practice of the court, to Atkinſon v. 


B „B. 
ſign judgment for want of a plea on Tueſday afternoon. On K. F 3o C. 


the day before, his attorney was ſerved with a judge's ſum- ae * 
mons, to ſhew cauſe at ſix in the afternoon of the Tueſday, Vide 2 Bl. 
why the defendant ſhould not have further time to plead. <a 
Nobwithſtanding this ſummons, judgment was ſigned in the 


afternoon of the Tuefday. Upon motion to ſet this judg- 


ment aſide, the Court ſaid that, as it was ſtrictly regular, 
nothing being ſtayed by a judge's ſummons, it could not be 


ſet aſide without coſts ; and, being of opinion that there had 
been in this caſe, very ſharp practice, they made a rule 
upon the plaintiff's attorney to ſhew cauſe why the colts 


ſhould not be paid by him. 


Currer the elder, the plaintiff's attorney, in order to fa- Valentine 
vour his ſon Currer the younger, who was filazer of Suffolk, a rr. 
although the cauſe of action aroſe in Kent, and both the Barnes ,419. 
plaintiff and defendant reſided in that county, and had never 
had any dealings together in Suffolh, ſued out à !efatum ca- 


D d 2 b pias, 


OF THE PAYMENT OF COSTS 


pias from Suffolk into Kent, out of his ſon's office, in the 
name of one Mulliner an attorney, inſtead of a capias into 
Kent from the proper filazer. The Court held this to 
be unwarrantable and irregular, and ſet aſide the proceed. 
ings with coſts, to be paid w_ Gurrer the _ to both 
parties. 
Craven v. It being ſtated, in another caſe, on the behalf of one of 
Billingſley, the defendant's bail, that he had been compelled to pay to 
— 47. +the plaintiff the debt and coſts, by a proſecution on the 
[1487] bail-bond, through the miſcondu& of Mr. Skinner an at- 
torney, employed by the defendant, who had put in bail in 
the Court of King's Bench inſtead of this court; and it not 
being controverted by Skrnner's counſel, for want of pro- 
per inſtructions, that he was an attorney of this court, 2 
rule was made abſolute upon him to reimburſe the bal], 
But it afterwards appearing, that Skinner was not an at. 
torney of this court, and that he never acted by himſelf, 
or in the name of any other attorney in any one inſtance in in 
this cauſe in this court, the rule was diſcharged. | 
Gynn v. If the plaintiff's attorney neglect to produce his client 
Kurby,B.R. within the time limited by a judge's order for that purpoſe, 


”" Ts 


I Str, 402. in conſequence of which the defendant ſigns judgment of 


Vid 
hoes "rack nonpros, the court will, on an affidavit that no ſuch perſon 
126. H. Bl. as the plaintiff can be found, make a rule upon the attorney 


_ to pay the coſts to the defendant. 
— v. And it is incumbent upon an attorney to proceed in a 
R. M. 22 ſuit commenced upon the credit of a client, although the 
G. 2. Say. client ſhould not furniſh him with money; therefore, if, on 
P. 78. that account, he neglect to proceed according to the prac- 
tice of the court, whereby judgment of nonpros is ſigned 
againſt the plaintiff, the court will make a rule upon the 
attorney to pay the coſts of ſuch * together with 

thoſe of the application. 

In the foregoing caſes, the Caurt appear to have ex- 


amined into the conduct of we reſpective attornies in a ſum- 
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mary way, upon motion, and, where they found it repre- 
henſible, for injurious to the parties, to have adminiſtered [+488] 
complete redreſs, immediately, by a rule of court. | 

However, in Barker v. Buther, where Hatt the plain- Parker 0 


tiff's attorney had declared, in treſpaſs, aſſault, and falſe B. T. 11 5. 


impriſonment, (inſtead of caſe) for a malicious arreſt and 3:3 l. 780. 


proſecution, and the defendant after pleading in juſtifica- 
tion, that the arreſt was made by proceſs from the Palace- — Say. 
court, non-profſed the plaintiff for want of a replications © . 3 


the Court refuſed to grant a rule on Hatt, the attorney, Burr. 2060, 
to return to the plaintiff the ſum of 11/. 15s. 24. the coſts 


of the nonpros, and for which the plaintiff had been taken 
in execution; but left the plaintiff to his ordinary remedy. 
If an attorney not only join in an affidavit to ſupport a 
frivolous complaint againft a juſtice of the peace, but alſo 
uſe expreſſions indicating perſonal ill-will towards the de- 


| fendant, the court will order him (the attorney) ta pay 


coſts, as well as his client. 


As where, upon ſhewing cauſe why an information ſhould Rex r. 
ing! 


not be granted againſt Mr. Fielding, for a miſdemeanor in Eſq. B. R. 
his office of a juſtice of the peace, the complaint appeared * — 7 
to be frivolous and vexatious; ſo that the juſtice ought to | 
have the coſts, to which he had been put, in defending 


himſelf againſt it. The only queſtion was, who ſhould pay 


them! ? 


The complaint was 3 upon a joint affidavit made 


by the proſecutor and his attorney ; the latter of whom was 


alſo ſworn to have declared (and in rude and virulent terms 
too, )—6 that if it ſhould coſt him one hundred pounds, 
« he would lay Fielding by the heels.“ | 
It was ſtrongly urged, on behalf of the attorney, that it [ 14801 | 
would be a very great diſcouragement to attornies, in the 5 


courſe of their practice, if they were to be made perſonally 


liable to coſts, in caſe their client's motions ſhould not 


ſucceed, which motions they had engaged in at the appli- 
cation 


OF THE PAYMENT OF COSTS. 


cation of their clients, and upon facts repreſented to them 
by their clients, as being true and candidly ſtated ; and 
which they themſelves could not know or ſuſpect to be 


otherwiſe. And that it would be. ſtill more hard to do 


Ex parte 
Smith, in 
Chancery, 
March 31, 
1942. - 


1 Ark. 139. 
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Orion v 
Mee, M. 
25 G. 2 


this, without hearing what they could urge in their own 
defence, 

But the Court were clear and unanimous, that, in this 
caſe, they might and ought to do it; becauſe the attorney 
not only appeared as proſecutor, by joining in the original 
affidavit of complaint; but had alſo expreſly declared, (1) 
that, if it ſhould coſt him one hundred pounds, he would 
lay Fielding by the heels. Therefore, they diſcharged the 
rule; with coſts to be paid by both, 

If in an affidayit of ſervice upon a bankrupt's aſſignee 
(who was petitioned againſt to be diſplaced), with a view 
to enhance the expence, the whole petition be recited ver- 
batim, the Lord Chancellor will order the attorney, who 
drew it, to pay the coſts out of his own pocket. 

Although the name of a plaintiff in an ejectment happen 
to be the ſame as that of a real perſon reſiding in the fame 
town with the attorney for the plaintiff, yet if ſuch attor- 
ney tuſe it purely as fictitious, and not as the name of an 
exiſting or real perſon, he will not be perſonally liable to 
coſts. | 

Thus where Orion, the defendant, in an action of eject 
ment brought in the name of Jacob Mer, on the; joint and 


Barnes,188. ſeveral demiſes of Powers, and Vaddiſon, having obtained a 


verdict, and one of the leſſors being dead, and the other in- 
ſolvent, brought debt on the judgment againſt the plaintif, 
and ſerved proceſs upon one Jacob Mee, of Saint Ives. 
Upon which Mee moved to ſtay proceedings, being totally 
ignorant of, and nnn. in the matter. On ſhewing 


cauſe, 


(1) The attorney, by a ſubſequent afſicavit, denied this; however the 
rulcs ſtood, as above. ö | 
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BY AN ATTORNEY. 


cauſe, Mr. Huſte, of Saint Ives, was alledged to be the at- 


torney for the plaintiff in the action of ejectment, wherein 
Mee's name had been uſed. The rule was thereupon en- 
larged, and Huſte ordered to ſhew cauſe why he ſhould not 
pay Orion's colts in the ejectment. 
laid before the Court, it appeared, that not he, but one 
Stephenſon, formerly his clerk, (to whom he had reſigned 
his buſineſs long before the ſaid ejectment, and had entirely 
left off practice,) was the plaintiff's attorney. Stephenſon 
made affidavit, that he found Jacob Mee to be the uſual 
name made uſe of for a plaintiff in ejectment in Huſte's 
office; that he uſed it purely as fictitious, and not as the 
name of an exiſting or real perſon. 

The Chief Juſtice was of opinion that, although Stephen- 
ſen might have made a fictitious plaintiff, yet as he had vo- 
luntarily made uſe of a good plaintiff, a real perſon, dwel- 
ling in the ſame town with himſelf, he ought to ſtand in 
bis place, and pay the coſts. 
thought +that this proceeding was to be conſidered purely 
as fict itious, and not real; and that Jacob Mee, of Saint 
Ives, or any other perſon in human nature, was not to be 
taken to be the real plaintiff. It would be a dangerous 


But the three other judges 


Huſte's affidavit being 


[+491] 


precedent, with reſpect to attornies, to make them liable 


to pay coſts, whenever a defendant in ejectment (the leſ- 
ſors of the plaintiff being inſolvent) can find out a real 


perſon of the ſame name as the fictitious plaintiff, The 


nominal plaintiff and caſual ejector ſtand in the ſame light ; 
—the former cannot releaſe tie action; the latter cannct 
bring a writ of error. Stephenſon appears to be guilty 
of no impoſition, or miſbehaviour. Rule abſolute to ſtay 


proceedings againſt Mee; diſcharged as to Huſte; and 


no rule upon Stephenſon ;—in which the Chicf Jn ac- 
quieſced. 


SECT, 


a r ˙²˙ ¹ràZK T r =_ * 


him, and 


damages. © from being an attorney or ſolicitor any more.“ 


OF TAXING 


22 


SECT. II. 


Of taxing an Attorney's Bill of Cofts, and alſo of an Attor. 
ney's Lien on Deeds, &c. for ſuch Bill. | 


No attor- 
ncy be 


THE ſtatute of ; Fac. 1. c. 7. ſ. 1, enacts © That as 


allowed {o- ©© attorney, ſolicitor, or ſervant to any, ſhall be allowed 
from his client or maſter, of or i any fee given to any . 


fees tecoun 
ſel,, & 
without a ( ſerjeant or cou! lor at law, or of or for any ſum or ſums 


ticket un- 5 , | 
derne © of money given for copies to any clerk or clerks, or 
3 « officers in any court or courts of record at Veſminſter, 
ſel, teſtify- © unleſs he have a ticket ſubſcribed with the hand and name 
1 « of the ſame ſerjeant or counſellor, clerk or clerks, or 
ceived, &c. cc officers aforeſaid, teſtifying how much he hath received 
Ie « for his fee, or given for paid for copies, and at what 
at ornaey « time, and how often: and that all attornies and ſolicitors 
- = « ſhall give a true bill unto their maſters or clients, or 
A wry « their aſſigns, of all other charges concerning the ſuits 
ce which they have for them, ſubſcribed with his own hand 


with his 
Pei, “ and name, before ſuch time as they or any of them ſhall 


his clients 


If an atior- ( charge their clients with any the ſame fees or charges: 


n. 7 dela a 1 5 

bis lierte © and if the attorney or ſolicitor do or ſhall willingly delay 
ſuit, or de- c h: * "I RR 3 1 
— * his clients ſuits to work his own gain, or demand by his 
bi'l more © bill any other ſums of money, or allowance upon his ac- 


than is due, 


the party c unt of any money which he hath not laid out or diſ- 

riev ei mꝛy cc I \ . R 
3 burſe, that, in every ſuch caſe, the party grieved ſhall 
tion againſt * have his action againſt ſuch attorney or ſolicitor, and re- 
recover cover therein coſts and treble damages, and the ſaid at- 
thereiucolts © torney or ſolicitor ſhall be diſcharged from thenceforth 
and treble 


The 


: Attor. 


That no 


allowed 
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AN ATTORNEY'S BILL, &c. 


The 2 Geo. 2. c. 23. ſ. 23. enacts, “ That no attorney No attor- 


« or ſolicitor of any of his majeſty's courts of law or equity 277 9 fol- 


« at Meſtminſter, or of the court of the Duchy Chamber commence 
| | any action 


« of Lancaſter, at Weſtminſter, or of any of his majeſt y's for fees, un- 


* 7 | til one 
« courts of Great Seſſions in Wales, or of any of the courts nf t. 


« of the counties palatine of Che/ter, Lancaſter, or Durham, 33 
W _ 
« or of any other court of record, or inferior court of |,\c.cipeq 


« equity, in that part of Great Britain, called England, with _ ? 
& ſhall commence or maintain any action or ſuit for the rs 

« recovery of any fees, charges, or diſburſements at law, 

«or in equity, until the expiration of one month or more, 

6 after ſuch attorney or ſolicitor reſpectively ſhall have de- 

« livered unto the party or parties to be charged there- 

« with, or left for him, her, or them, at his, her, or their 

« dw*llinz-houſe, or laſt place of +abode, a bill of ſuch [+ 493] | 
« fees, charges and diſburſements, written in a common 

« [ezible hand, and in the Engliſb tongue (except law terms 

« and names of writs,) and in words at length (except times 

« and ſums) which bill ſhall be ſubſcribed with the proper 

« hand of ſuch attorney or ſolicitor reſpectively; and upon On 
« application of the party or parties chargeable by ſuch bill, of the party 
« or of any other perſon in that behalf authorized, unto dach bl 
« the Lord High Chancellor, or the Maſter of the Rolls, and ſubmi- 


; . ſion to pay 
« or unto any of the courts aforeſaid, or unto a judge or what ſhall 


« baron of any of the ſaid courts reſpectively, in waich the One : 


« buſineſs contained in ſuch bill, or the greateſt part thereof taxation 
thereof, the 


« in amount or value, ſhall have been tranſacted; and upon Chancellor, 


« the ſubmiſſion of the ſaid party or parties, or ſuch other &. to refer 
| > the fame to 


6 perſon authorized as aforeſaid to pay the whole ſum, that be tared. 


« upon taxation of the ſaid bill ſhall appear to be due to neo rag 


« the ſaid attorney or ſolicitor reſpectively, it ſhall and may ing brought 


into court, 


« be lawful for the ſaid Lord High Chancellor, the ſaid . 
« Maſter of the Rolls, or for any of the courts aforeſaid, 
cor for any judge or baron of any of tae ſaid courts reſ- 
* pectively, and they are hereby required to refer the ſaid 

| | ce bill. 


OF TAXING | 


« bill, and the ſaid attorney's or ſolicitor's demand there. 
() ak. © upon, although no action or ſuit (a) (hall be then de- 
352. pending in ſuch court touching the ſame, to be taxed and 
« ſettled by the proper officer of ſuch court, without any 
(% 2 vez. © money being brought into the ſaid court (5) for that 


452. e purpoſe; and if the ſaid attorney or ſolicitor, or the party 


If at:orney, 3 25 . 

er party, © or parties chargeable by ſuch bill reſpectively, having 

having ue « due notice, ſhall refuſe or neglect to attend ſuch taxa- 
Q 0 - 


RoW at- © tion, the ſaid officer may proceed to tax the ſaid bill ex 
eee ee S IN parte (pending which reference and taxation no action 


taxation, 

1494] © ſhall be commenced or proſecuted touching the ſaid de- 
4 L.; | . 
nears” v « mand) and, upon the taxation and ſettlement of ſuch 
farte. bill and demand, the ſaid party or parties ſhall forth- 
and, upon 


the taxation © with pay to the ſaid attorney or ſolicitor reſpectively, or 


the part? « tg any perſon by him authorized to receive the ſame, 
torthwith a : . 
to pay tothe «© that ſhall be preſent at the ſaid taxation, or otherwiſe 
attorney the (, 
tum fund 
vue on ſuch (c ger as the reſpective court aforeſaid thall direct, the whole 


55 « ſum that ſhall be found to be: or remain due thereon, 
: : « which payment ſhall be a full diſcharge of the ſaid bill 
3 « and demand; and in default thereof the ſaid party or 


2 party (c parties {hall be liable to an attachment or proceſs of con- 
able to an | : : 
attachment, tempt, or to ſuch other proceedings, at the election of 


5 « the ſaid attorney or ſolicitor, as ſuch party or parties was 
Attorney © or where before liable unto; and if, upon the ſaid taxa- 
havinzbeen c tion and ſettlement, it ſhail be found that ſuch attorney 
overpaid, to 5 ; ; 

refund ; or © or ſolicitor ſhall happen to have been overpaid, then in 


be niable to d © 3 Rs PO 1 
nh. © ſuch caſe the ſaid attorney or ſolicitor reſpectively, fhail 


ment, &c. & forthwith refund and pay unto the party or parties enti- 


cc tled thereunto, or to any perſon, by him, her, or them 
« authorized to receive the ſame, if preſent at the ſettling 
thereof, or otherwiſe unto ſuch other perſon or perſon- 
« gr in ſuch manner as the reſpctive court aforeſaid ſhal 
« direct, all ſuch money as the ſaid officer ſnall certify 10 
have been fo overpaid; and in default cherccft, the fad 


unto ſuch other perſon or perſons, or in ſuch other man- 
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AN ATTORNEY'S BILL, &c. 


attorney or ſolicitor reſpectively, ſhall in like manner be 
(liable to an attachment or proceſs of contempt, or to ſuch 
© other proceedings, at the election of the ſaid party or par- 
ties, as he would have been ſubject unto, if this act had not Com * 
been made; and the ſaid reſpective courts are hereby au- award coſts 
thoriſed to award the coſts of ſuch taxations to be paid by 2 
the parties, according to the event +of the taxation of the [4495] 
« bill (that is to ſay,) if the bill taxed be leſs by a ſixth part 3 | 
than the bill delivered, then the attorney or ſolicitor is to 
pay the coſts of the taxation; but if it ſhall not be leſs, the 
court in their diſcretion ſhall charge the attorney or client, 
« in regard to the reaſonableneſs or unreaſonableneſs of ſuch 


( bills.” 8 gas 
The 12 Gee. 2. c. 13. ſ. 5. enacts, & That it ſhall and Attornics 


| | | G5 ite 
6 may be lawful to and for every attorney, clerk in court, "here bills 


« and folicitor, to write his bill of fees, charges, and diſ- with the 
« burſements, with ſuch abbreviations as are now common- On 
« ]y uſed in the Engliſh language; any thing in any former —_— 
« law to the contrary notwithſtanding.” Jackſon, 

| Barnes, 121. Pract. Reg. 37. 
12 Geo. 2. c. 13. ſ. 6. © And be it further enacted, that ThE G. 2. 
« the ſaid act of the ſecond year of his preſent majeſty, for . 23. not 
the better regulation of attornies and ſolicitors, or any ar bilet 
« clauſe, matter, or thing thereincontained, ſhall not exten _— : 
* to any bill of fees, charges and diſburſements, that are attorney 
* now, or ſhall hercafter become, due from any attorney or 3 
« ſolicitor to any other attorney or ſolicitor, or clerk in 
* court; but that every ſuch attorney, ſolicitor, or clerk in 
* court, may uſe ſuch remedies for the recovery of his 
fees, charges, and diſburſements againſt ſuch attorney or 
« ſolicitor, as he might have done before the making of the 


« ſaid act.“ 


If in an action by an attorney, he declares eſpecially for — 7 
| : „ : ague, C. 

ſeveral fees, and for ſo much money laid out in proſecuting B. =” 

and defending ſeveral ſuits at law for the defendant, the latter ee 


may Raym. 245. 


. P. 2 7. 
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4496] cnt plead the 3 Fac. 1. c.7.in bar, and that the plaintiff 
K 3 had not given him a true bill of charges, according to that 


257. 3Salk. 
b. ſtatute, before the bringing of the action. 


Porter v. Sterling, 3 Keb. 104. 118. Marrow v. Bill am, Idid. 514. 


1 But, where an attorney alleges, in his declaration, a ſpe- 
Loads, cial promiſe by the defendant to pay what the plaintiff {hould 


7. 2 "3g expend, the ſtatute of 3 7ac. 1. is no plea. 


Al. 4. acc. Salk. 86. 


ordan v. 


h 8 B. becauſe it may include other money beſides fees. 
4 Jac. 2. 
Carth. $7. S. C. Comb. 126. 1 Show 48. acc. Salk. 26. 


17 3 And, for the ſame reafon, it has been ſaid, that this ſta- 
EE 


. 49. tute is no plea to a general indebitatus ayuinty/it,” for there 


Salk 56. it does not appear, on the face of the dec laration, upon what 
account the action was brought. 

Miner v. In an action by an attorney for fees, the defendant, having 
Crowdall, 2 | 2 . 
M. 2 W. omitted to plead the ſtatute of 3 Jac. 1. in bar, may give 
m — it in evidence upon the plea of the Sei neral iſſue, at the 
1 Freem trial. | 
ts The 3 Fac. 1. does not extend to matters tranſacted in 

5 8 inferior courts, but only to ſuits in the courts of li eſiminſter- 
2 8 Hall; therefore, in an action by an attorney for fees, on 
aud M. account of buſineſs done partly in an inferior court, and 
8 wok "_ in this court, it was, upon Emurrer held a bad 


I Show. 95. plea. 
ae formerly, to have been held neceſf 
Caf, Pr. C. It does not appear, formerly, to have been held neceſſaty 
for an attorney to deliver his bill previous to the commence- 
3 ment of an action for his fees, but that, if he delivered a bil 
any time pending the ſuit, it was ſufficient. But as this 


[+497] i was not only contrary to the 3 Fac. 1. but allo 
afforded a litigious attorney an opportunity of harraſſing a 
client with an action for fees, which, perhaps, remained 
unpaid merely becauſe the defendant had received no bill or 


ccount of them, it was at length ſettled by the Court of 
Common 


Neither is it any plea to a general inf mul computaſſt 
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AN ATTORNEY'S BILL, Sc. 


| 1 
Common Pleas, on great conſultation, and delivered i in a fey, 


ſolemn reſolution by EYRE, Chief Vu e/tice, that an attorney's C. B. T. 
hill muſt be delivered, on the 3 Fac. 1. c. 7. before any ac- , w_ Py _ 


tion brought, in order that the client may have an oppor- 5. C Cal: 


Pr. CF. 
tunity of looking into it, before he is put to any further ex- 27, Prad. 
| .. Reg. ©. ©. 
pence, "4 
And before an attorney can ſupport an action for fees, he 833 
muſt now leave the bill with his client. | | 1 * 
V. Il 
As where an action was brought i in the uſual form, againſt C. B. M. 
30 G. 3. 


the defendant, for buſineſs done as an attorney, but they Bl. 25 
plaintiff was nonſuited at the trial, having failed to prove a 

proper delivery of his bill previous to the action, in com- 

pliance with the 2 G. 2. c. 23. ſ. 23. = 


The circumſtances, were, that the plaintiff had delivered 
the bill in due time to the defendant, who acknowledged the 
debt, ſaid he would pay it, but that he did not know what to 
do with the bill. Upon which wn plaintiff took it back 
again, 
A motion was now made for a rule to ſhew cauſe why 
the nonſuit ſhould not be ſet aſide, and a new trial granted, 
en the ground that the bill, under the above circumſtances, 
was properly delivered according to the ſtatute. But 5 
The Court were of a different opinion, ſaying, that the [498] 
bill ought to have been left with the defendant, as it was 
the intent of the ſtatute that the client ſhould have due 
time to examine the charges made by the attorney, and 
take advice upon them, if neceſſaryʒ and, therefore, r re- 
fuſed the rule. | 
In one caſe, which was an action by an attorney for fees, Clarke, 
tne Court, upon motion, granted a rule for the plaintiff to mw 8 
ſhew cauſe why the proceedings ſhould not be ſtayed, till he 6G. * 
delivered to the defendant a bill of coſts. | * 
However, in a ſubſequent caſe, the Court, upon ſhewing Wellaud, 
cauſe, diſcharged a ſimilar rule %, being of opinion, that I 
they could not conſider the commencing of an action for fees, M Y 76 2. 


Arn. 35243. 
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nard. K. B. Previous to the 1 of a bill thereof, as an irregularity 
375. becauſe it was illegal, and againſt an act of parliament.— 
ut, interlocutory judgment having been ſigned, and a wit 
of inquiry executed tiereon, the Court ſet them aſide upon 
payment of coſts, bringing the money into court, pleadiny 
the general iſſue, and taking ſhort notice of trial. 
Harper, Neither will the Court ſtay proceedings in an action 
3 T. brought by an attorney for the recovery of a bill of coſts, on 
_ 4 1 the ground that ſuch action was begun before the expiration 
8 pf a month after the delivery of the bill, becauſe, as that cir. 
cumſtance may be taken advantage of either in pleading, o 
at the trial of the cauſe, it is unneceſſary for the court to 
interfere upon motion, 
= 5 It was ruled at 1 privs, by Mr. Juſtice Pack, that, to 
[+499] +ſupport an action by an adminiſtrator upon an attorney'; 
—— alli- bill, it is unneceſſary to produce any proof, at the trial, of 
| Barnard. delivery of the bill to the e, before the bringing cf 
K. b. 433: the action. 


Griffith v 
Squire, Caf. Pr. C. P. 58. 


nn So, in an action brought for buſineſs done by the plaintif 
v. Taylor, as an attorney in conducting a proſecution, at the quarter 
* ſeſſions for the defendant, Mr. Fuftice BULLER, held nd 
Sommer ſuch proof requiſite, being of opinion, that, by the 2 Gn. 
1786. which requires an attorney to deliver his bill, it was not ne- 
] a = = " ceflary to do ſo for buſineſs done at the ſeſſions; the ſtatut 
124. n. (e.) only preſcribing it in caſe of buſineſs done in a court of re 
cord wherein attgrnies are admiſſible and ſworn. 
Martin v. Put although an attorney cannot ſupport an action upon 
= _ - his bill, till a 8 after it has been delivered, yet it hat 
3. Doug. been holden, that that circumſtance is unneceſſary to entite 
9515 him to ſet it e in an action brought againſt him; that he mul 
not produce it at the trial by ſurpriſe, but that it is ſufficient 
in ſuch caſe, to deliver it time enough for the plaintiff u 


have it taxed before the trial. 
Cowper v. 


Milburn, A client cannot move, at one and the ſame dime, that a1 


T. 13 C. 2. attorney may be directed to deliver a bill, and that the ſam? 


Barucs, 
126. | | ma 


ularity, 
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de upon 
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1 aCtion 
colts, On 
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ding, or 
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diſtin motions ;' and he ought firſt to move for the delivery 
ofa bill, and that being done, for a taxation. 


payment thereof, the Court will not, exccpt under ſpecial 


late, the damages e already aſcertained upon the in 


fer it to be taxed, unleſs there are ſome ſpecial circumſtances Fr. C. 
in the caſe. 


DE 


AN ATTORNEY'S BILL, &c. 


may be referred to the prothonotary to be taxed .—theſe are 


| Theftatute of 2 Ges. 2. does not preſcribe any particular [t500] 
time, ſor the taxation of an attorney's bill, but unleſs the 
party apply, within a reaſonable time after the delivery or 


circumſtances, refer it for that purpoſe. 


: wand 8 
TT eee ee 


Thus where, upon motion that the plaintiff's bill of coſts ＋. key 1 
might be referred to be taxed, it appeared that the bill had 3 — 55 | 
. Fr. &. : 

been delivered {ix months before, an action br ought, interlo- P. 118. 8. x 
- 1 8 $ 


cutory judgment hgned, and a writ of inquiry executed, the Reg. 


Court rejected the application, ſaying, that it came too Farnes, wa 
Vide poit. 


a 


2 i OZ 
entire LE © BT SS... 
* 3 — 


n 


quiry. | | 

So, where a bond had been given for the amount of an m_ r, M. 
attoruey's bill five years be fore, and all the vouchers been G. 1 gs 
delivered up, the Court refuſed a motion for referring the be 8 
bill to taxation. 585 

But this matter ſeems to reſt folely in the diſcretion of 


the reſpective courts. 


FW rn 
# = _— —— — 
r 


4 


, 5 4250 
For, in a caſe ſubſequent to either of the foregoing, after H. 320 2. 


a warrant of attorney had been given for confeſſing judgment ys AY 
for the money due upon an attorney's bill of fees and diſ- 
burſements, and after judgment had been aQually entered up, 

the bill was directed to be taxed, and, in the mean time, exe- 

eution upon the judgment to be ſtayed, 

And in Bennet v. Hart, a rule was made for referring an page 80 
fattorney s bill to be taxed, notwithſtanding it had been paid ts 2 py 
five years. And, by | 1 2. 

Logp MAnsFIFLD,—after the payment of a1 an attorney's 323. Vie 


Say. Col 
bill has been ſo 1 ſced under, the C ill Lug u. 
as been fo long acqueſced under, the Court will not re- 1 9. hug. 


„ 


But there are ſuch in the preſent caſe ; and? 
wherever they do exiſt, neither payment, nor a releaſe, nor 
a judgment 


OF . 


a judgment for the money due, will preclude the Court from 
referring the bill to taxation. | 
Palmey v. So in another caſe, where an attorney had brought an 


N 12 action upon two bonds given by the defendant, three or four 


2. Bar 45 months before, in ſatisfaction of a bill of law charges, a rule. 


= _ 1:5. was made upon the plaintiff to deliver a bill, in order that it 
1 Barnard. might be referred to the maſter to be taxed, and, in the mean 
4 — time, proceedings to be ſtayed. 

8 So, finally, in a caſe in Chancery, where a | petition was 
Company preferred againſt Meredith the ſolicitor in the cauſe, com- 
3 plaining of improper and heavy charges in his bill; and of 
4, 1742. his taking a judgment of one of the parties for 4000. whilſt 
\ 3 the cauſe was depending, and before it could be known 
29. what his bill would come to. 

Lok Dp HARD WICK E, Chancellor.— Notwithſtanding this 
bill has been adjuſted and allowed ſome time, yet the beha- 
viour of the ſolicitor in taking a judgment, caſts an imputa- 
tion upon him, and is a practice I can by no means approve; 
and as it does not appear his client was aſſiſted by any per- 

[+502] ſon tin the profeſſion, in looking over and ſettling this bil, 
and as there are ſeveral very extraordinary items, and im- 
proper charges upon the face of it, I ſhall, notwithſtanding 
the great length of time (being ever fince 1725) and not- 
withſtanding the adjuſtment, and allowance, refer this bill 
to a maſter, to be taxed ; and likewiſe order Mr. 1Z7zredith 
to be examined upon oath on interrogatories, as to the ſeve- 
ral articles of it, and do order the judgment, and other ſecu- 
rities to be delivered up immediately. e 
It does not appear to be ſettled, whether or not an at- 
torney's bill, made out according to a ſpecial agreement be- 

Anon, tweenhim and his client, is liable to taxation. | 

2 G. * For where an action was brought by an attorney for fifty 

" _ _ 4 guineas, upon a ſpecial promiſe of the defendant, for buſineß 
done in the plaintiff's profeſſion, the Court refuſed a motion 


that it might be referred to the walter to ſec what was due, 
ſaying 


irt from 


ight an 


or four 


„ A rule 
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AN ArTORxE's BILL, c. 


FEES as the action was founded upon a ſpecial agreement, 


they could do nothing in it. 

But, in a later caſe, in which an attorney Had agreed 5 = 
with his client to be paid for his time at a certain rate by 32 G. 2. 
the day, and Iikewiſe to be allowed the expetice of a , = Colts, 
poſt-chaiſe, it was holden, that the cient fhould not be 
concluded by his agreement; and the bill, wherein there 


were charges conformable to the agreement, was referred to 


be taxed. | 
Williants v 


If an attorney's bill have been delivered a ninth; and Prich B. R. 


no application have been made to have it referted for taxati- L. 19 G. — 
Dong. 2 

on, +the Client will not (in an action brought upon it) [A = 

be permitted to go into a diſcufioti, or to queſtion the 198. 

reaſonableheſs, of the ſeveral items contained in it, upon 

a trial at ni prius, or, upon the execution of a writ of 

inquiry, before the ſheriff, 

Thus, judgment having been ſigned by default, and 3 ht ror 
writ of inquity executed in an aftivn on an attorney's bill, a wits, B 
motion Was made for a rule to ſhew cauſe, why the verdict 19 . 4, 
ſhould not be ſet aſide, and the bill referred to the maſter Itid x98, 
tb be taxed. The ttibtion was grounded on an affidavit, 
that the ſheriff would not hear evidence to impesch * rea- 
ſonableneſs of the charges. 

Bul rex, Faftice, read a note of a caſe, where Lord 
MansFtteLD, and the Court, had refuſed to permit a 
bill to be referred to the maſter to be taxed, becauſe 
it had been read in evidence at nf; privs, on à notice 
of ſet off, in a cauſe where the attorney was defendant, 
which ſhewed that it had been delivered a month; (4) and ( 
they held that it was then too late to diſpute the amount of 
the items. However, in the preſent caſe, a rule to ſhew 
cauſe was granted. 

Cauſe was ſhewn on a ſubſeguent day. 

Lok D MansFIELD.—The bill of an attorney cannot be 
faxed at the trial of an action brought upon it, nor after 

E e 8 | verdict: 


a) Vide 
ante. 499. 
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| OF TAXING „ 

verdict. If there has been an account ſettled between the 
attorney and his client, the bill ſhall never afterwards be 

taxed as of courſe ; particular caſes may be pointed out; the 

[#504] +client may, by affidavit, ſhew that the buſineſs charged 


was never performed, or that the charges are fraudulent; 
but, if the buſineſs was really done, the delay of the defen- 


dant for more than a month in objecting to the guantum, is 


an admiſſion that he thinks that reaſonable. The rule diſ- 
charged. 

| Richard» Proof of the delivery of an ann s bill, before the 
ſon v. 

Martin, action was commenced, is ſufficient evidence, upon a 


Bury Lett trial, at n/i privs, of the truth of the items contained in 


1 ſuch bill, and renders it unneceſſary for the plaintiff to 


_—_—. go into any other evidence to ſubſtantiate the ſeveral par- 


K. B. 233. ticulars. 


_ — The Court will, at the inſtance of the defendant in a 
H. 23G. 2. cauſe, order the bill of the plaintiff's attorney to be taxed, as 


between attorney and client, at the peril of coſts. 


— M. If an action be commenced in the King's Bench upon 


6G.2. an attorney's bill, that court being thereby poſſeſſed of 


COR the cauſe, has a power to refer ſuch bill for taxation, 


Gregg's although s no one item in it was for buſineſs tranſacted i in 
Caſe, Salk. 
8g. contra, B.. 


Aſhton v. But after an attorney's bill has been taxed by the proper 


Moly- R a 
— T. officer of the court wherein the buſineſs was done, it cannot 


_ de taxed a ſecond time by the officer of any other court; 
Barnes, 123. : : i | 
thus, upon ſhewing cauſe againſt a rule for referring an 
attorney's bill to the prothonotary to be taxed, it appearing, 

that all the buſineſs was done in Doncaſter court, and that 

the bill had been taxed by the proper officer there, the rule 


was diſcharged. 


1 05] +Unleſs an attorney ſigns his bill, it cannot be referred 
Kirby, M. by the Court to be taxed, under the 2 Geo. 2. c. 23. 


46. 2. Caſ. 


we; ©. DP, | 
60, | . Where 


en the 
ds be 


AN ATTORNEY'S BILL, G. 


Where the executor or admininiſtrator of an attorney Griffith, BE 
brings an aCtion upon a bill for fees due to his teſtator or miniſtrator, 
v. Squire, 


inteſtate, the Court of Common Pleas will not grant a rule M. 4 G. 2. 
for referring the bill to the prothonotary to be taxed. eG 


Knight, M. 7G. 2 Or en” C. Barnes. 119. „ chapple, executor, v. Chapman, 
T. 10 G. 2. Barnes, 122. 


And, in another caſe, the ſame court diſcharged a 5 — — 
which had been obtained to ſhew cauſe why the plaintiff's M. j G. a. 
bill, upon which the action was brought, ſhould not be re- Birne, 119. 
ferred for taxation, upon the production of an | affidavit that | 
the plaintiff was dead. 

This rule appears, formerly, to have likewiſe „ B. R. T. 11 
in the King's Bench; for, in Wellis v. Nicholſon, it is laid _—_ 255 
down, that, in the caſe of an executor of an attorney, the 3 acc. 
teſtator's bills are not ſubject to taxation upon the ſtatute Str. 1055. 
of 2 Geo. 2. c. 23. the words thereof not extending to og * 
an executor. And the Court added, that, in a late caſe, 
it was held, that, in ſuch caſe, the bill need not be e fign- ge. 
ed (a). | 
However, it is ſaid, that this court will now 1 a rule per Aſton, 
for referring ſuch a bill to taxation, upon the defendant' Ph 3 
entering into the uſual undertaking to pay what ſhall be B. Ed. 


Di 
found que thereon. vide Imp. 


Pr. c. v. 3 Ed. 526. 


) Comb. 


If the whole of an attorney's bill be for conveyancing bu- Hillier v. 
ſneſs, it cannot be taxed, for, in ſuch caſe, the plaintiff Janes, M- 


muſt recover upon a quantum meruit. — an 
B. . P. 


#But if an attorney deliver two ſeparate bills, one of 7 - 506 


which is for fees and diſburſements in cauſes, and the Green v. 
Haſſel, B. 


other for conveyancing, the court will refer both bills for R. T. 28 


| and 29 8. 
2 Say. Rep. 
And, kg P 


taxation, 
Ee2 


OF TAXING 

And, in the laſt cafe, that of Dalſſon v. Hartcliff: was 
cited, where the Court of Chancery ordered one bill of a 
ſolicitor for fees and diſburſements in cauſes, and another 
for making conveyances to be taxed. 

So, if an attorney deliver but one bill, and part of i it oy 
be for bufineſs done in court, and the reſt for bufineſs of 
another nature, the whole bill may be referred to be taxed. 

Anon. B. R. Thus, upon a motion that the maſter might be directed 
5 — to tax thoſe articles in an attorney's bill, which related to 
199. n. [1]. conveyancing and parliamentary buſineſs, the reſt being for 
| the management of cauſes in this court, Lord Mansrieth 

| ſaid, there was no doubt but the maſter might tax the 

whole ; that he recollected a caſe, where the fees paid to 

a proctor for buſineſs done in the Eccleſiaſtical Court made 

part of the bill, and it was determined, that, as the whole bill 

had been referred to the maſter, be might tax that partof it, 

And the ſame diſtinction, until very lately, was generally 
underſtood to prevail with regard to the taxation of attor- 
nies bills of coſts for buſineſs tranſacted at the quarter ſeſ. 

Ex parte ſions —for although it was holden, that, where part of an 
* z. Attorney's demand aroſe from the conduct of buſineſs in the 
4 T. R. 124. Court of King' s Bench, and the reſt from the management 
ol buſineſs at the quarter ſeſſions, the tobe bill was liable 
[+507] +to taxation, yet it was thought that the Court of King's 
Bench had no power to interfere to direct an attorney's 
bill to be taxed, where all the buſineſs was done in the in- 
ferior court. However, in M. 32 G. 3. Lord KERN vox, 
Ion Chief Juſtice ſaid, that, on further inquiry from the officers 
Williams, 4 of the Crown-office, he underſtood that there were ſeverd 
T. R. 496. ;nſtances, in which this court had referred an attorney's 
bill to be taxed, though the whole buſineſs had been carried 

on at the court of quarter ſeſſions. 


go — Both the Courts of King's Bench and Common Pleas 
2 . 
WI. 68. will now refer an agent's bill to an attorney in the countij 


contra. to be taxed, upon the country attorney's bringing the 
amount of the whole demand into court. 
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AN ATTORNEY'S BILL, &c. 


Thus, Davy, ſerjeant, moved that the bill of Unwin an Exparte, 
attorney, agent for Bearcroft, ſhould be referred to be taxed Bearcroft, 


an attorney, 
and ſaid, though it was not within the ſtatute of 2 Geo. 2. = 9 3. 


by reaſon of that of 12 Geo, 2. yet that it might be an 2 2 


under the general jurifdiction of the court, and under 3 
Fac. I. c. 7. He made his motion on this general autho- 
rity, without any affidavit. 
The Court having granted a rule to ſhew cauſe, NAREs, 
on a ſubſequent day, oppoſed it's being made abſolute; and 
obſerved, that the ſtatute of 12 Geo. 2. provides, that 
2 Geo. 2. ſhall not extend, &c. and therefore it is not ne- 
ceſſary for an agent to deliver a bill before he brings an 
action; the reaſon of which he took to be, that it was not 
looked upon to be ſubject to taxation. The ſtat ate of 
3 Jac. 1. requires bills Fto be delivered by attornies to [508] 
their maſters or clients. They are ſuppoſed ignorant of the 
ſteps in a cauſe, and the due charges. The agent, he ſaid, 
who does the buſineſs in town is entitled to the fees, unleſs 
there is a contrary 8 between him and the — 
attorney, 
The Court was of opinion, that the bill ſhould be taxed, 
and that they could order it under the general authority of 
the Court, that it might be ſeen that only due charges were 
made, 1 8 
After the Court had declared this opinion, Barnes, the 
ſecondary, ſaid he remembered, before 2 Ges. 2. applica- 
tions made to judges at their chambers, to refer agent's 
bills to be taxed, and that it was frequently done upon the 
country attorney's bringing the fees charged into court.— 
The rule was made abſolute, but with the condition that 
beareroft ſhould bring the money into court. 
do, in the caſe of Dixon v. Plant, it was moved that Dixon v. 
Dizm's bill as agent in town for Plant, a coun par 
gen ) try attorney, 19 G. 3. B. 


might be referred to the maſter to be taxed. = yang, s 


W:LLEs, (1), 


OF TAXING 


Wis, ASHURST, and BULLER, Juſtices, (Lord 
MaNnsSFIELD having left the court before the motion was 
made) were inclined to think that the bill was not taxable 
by the maſter, the act of 12 Geo. 2. c. 13. ſ. 6. having 
enacted that 2 Geo. 2. c. 23. ſ. 23. for referring attornies' 
bills, « ſhould not extend to any bill due from any attor- 
* ney or rs. to any other ene ſolicitor, or clerk 
e in court.“ 

However, at the fittings at Guildhall, 4 17 chaelmas 
Ig Geo. 3. BULLER, Juſtice, who that day fat 
for Lord MANSFIELD, informed the bar, that, upon in- 
quiry, it had been found to be the practice of the Court of 
Common Pleas, confirmed by a caſe decided in that court, 
to make orders for the taxation of agents? bills, and he read 
a note of the caſe, ex parte Bearcroft, which had been lent 
him by GouLD, Jaſtice. After which, he ſaid that, on 
being made acquainted with this caſe, he had conferred 
with W1LLEs, and ASHURST, Juſtices, and that they were 
all three of opinion, that Dixon's bill ſhould be referred; 
that the practice of all the courts ought to be uniform; 
that queſtions on bills of this ſort would be much better 
underſtood and ſettled by the maſter, than by a jury or judge 
at niſi prius. Upon this, the counſel in the cauſe agreed, 
that the bill ſhould be taxed by conſent, the defendaiit 
bringing into court the ſum remaining due on the 
amount of the plaintiff's claim, and that what ſhould 
be deducted, if any thing, ſhould be afterwards repaid to 
him, 

If a ſixth part of the amount of a bill delivered by 2 
attorney be deducted upon its being referred to be taxed, 
the 2 Geo. 2. c. 23. ſ. 23, in expreſs terms, ſubjects tie 
attorney to the payment of the coſts occaſioned by the 
taxation; but the ſtatute gives the court a diſcretiona j 
power of directing thoſe coſts to be paid either by the 2. 


torney Or client, according to the reaſonableneſs or unres- 
ſonableneß 


ſor 
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fonableneſs of the bill, in caſe /{{s than one-ſixth part thereof 


be taken off upon it's taxation. [4520] 
ln Hurſt v. Dixon, where the bill delivered amounted _ wy 

to 75, 155. 7d. and the deductions, upon taxation, to 6G. 2. 

only 71. 35. 10d. it was determined that the coſts of tax- er. 


ation ſhould be diſcharged by the client, and not by the Pr. C P. 


78. Pract. 
attorney. Reg. 36. 


So where an attorney's bill, amounting to 165. 155. was 2 lite 


referred to one of the prothonotaries to be taxed, and leſs t a 99 any 
than a ſixth part, viz. 25/. 13s 10d. was taken off upon H 28 G. 2. 
the taxation, it was holden, that the coſts attending the _—_— n 
taxation ſhould be ſuſtained by the client. And by the 
Court, — If a ſixth part of an attorney's bill be deducted, 
we have no diſcretion under the ſtatute of 2 Geo. 2. but are 
obliged to award coſts of taxation againſt the attorney ; but 
where leſs than a ſixth part is deducted, we have a diſcre- 
tionary power of charging either the attorney or client with 
thoſe coſts. The ſtatute is a good guide; what it dĩirects 
in one Caſe, ſeems to be a right rule in the other. Ever 
ſince the ſtatute, coſts of taxation have been reciprocally 
given to the party charged, and to the attorney, as a ſixth 
part has, or has not been taken off. 
If an attorney accept, in ſatisfaction of a bill delivered, a 
leſs ſum than what appears to be there charged, and ſuch 
bill is afterwards taxed, the attorney ſhall not pay the 
colts of taxation, unleſs a fxth part of the ſum which 
he recetved in 5 of his original a be de- 

Aude. Ecollier v. 
Thus, where an a delivered a bill to his Client Dutour, T. 
mounting to 51. 45. 6d. but afterwards accepted of 4. 145. 6d. & _ We 
in full ſatisfaction of his demand. The bill being afterwards, Barnes, 28, 
fupon a taxation, reduced to 4/. 5s. 2d. a rule was ob- {£500 J 

tained for the attorney to ſhew cauſe, why he ſhould not Reg. 39. 


pay 
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pay the coſts of taxation, on the ground that the bill de- 
livered was leſs by a ſixth part than the bill taxed. But, 

The Court conſidered the ſum accepted by the attor- 
ney, in full of his bill, as bis demand, and, as the money 
overpaid, was not a ſixth part of that ſum, they diſcharged 
the rule, upon the repayment of gs. 44 which had been 
overpaid. 

But the executor or beer of an attorney is not 
liable to coſts, although a fixth part af a bill for buſineſs 
done by the teſtator or inteſtate be deducted upon a taxa- 

| tion. 

_ 3 ves Thus upon motion that the executrix of an attorney 
Pool, R. R. might be direCted to. pay the coſts of taxing a bill, the 
M. 70046 ir- umſtances were, that the inteſtate had delivered his 


8. P. Dut- bill in his lifetine, and that after his death it was referred 


A gate 
os 2 for taxation, when above a ſixth part was ſtruck off. 


Say. Coſts, 327» 


The Court rejected the motion, holding, that the words 
of the 2 Geo. 2. impoſe ſuch coſts upon the attorney or 
ſolicitor only; and the executrix is not to blame, if ſhe 

ſtand upon his bill, or make out one from his books. 
Reg. H. All affidav its produced, read, or made uſe of before any 
11 G. 2. C. . . . 
B. Viie of the prothonotaries of the Common Pleas, upon the taxa- 
on — 2 tion of coſts, muſt be filed in the e prothonotary's 
| office. 
[4512] +And, in the following caſe, the Court ſet aſide a judg- 


Boſe ville, 
— = ment, for a non-compliance with this rule the plaintiff's 


—. T. 18nd bill of coſts was referred to Sir George Cooke to be taxed, + 


G. 
Barnes,126. upon the uſual ſubmiſſion of the defendant to pay what 


ſhould be found due thereon ; which not being done, the 
plaintiff proceeded in his action, after the taxation, and 
obtained judgment; but having omitted to file an affi- 
davit, that he had made uſe of before Sir George upon 
the taxation, in order to gm his allowance of coſts, 

purſuant 


nable, or by an application to this court in a ſummary way, 


AN ATTORNEY'S BILL, &c. 
purſuant to the late rule, the Court ſet the judgment 
aſide. 

Aſter an attorney's bill has been taxed by the proper g@aldeſton 
officer of a court of law. as one of the prothonotaries of v. 0942 jo 
the Court of Common Pleas, a court of equity will not en- In Scace: H. 
tertain cognizance of a bill filed by the attorney, ſuggeſting 4. pg 
that improper deduCtions had been made by the prothono- 
try upon the taxation, and praying, that the defendants, 
his clients, might come to a fair account with the plaintiff 
for the monies due to him. 

Neither can an attorney or ſolicitor bring a bill in N 
for his bill. 

For where a bill was ht in chancery ED an executrix nad Fig - 
to be paid ſeveral bills due to the teſtator for buſineſs done Cane. July 
35 an attorney at law, and ſolicitor in this court for the de- A = 
fendant, there was a demurrer to the relief, which ſhewed 8 _ "3 Atk. 
for cauſe, that the plaintiffs remedy to recover what might 7® 
appear to be due to her from the defendant, touching the 
matters aforeſaid, was, and ought to be, by ſuit at law, 


where the +faid matters were properly triable and determi- [t513] 


and not by ſuit therein. And, on argument, Lord HANS 
WICKE, Chancellor, allowed the demurrer. 

After the taxation of a ſolicitor's bill the client cannot anon. tn 
have an antecedent demand deducted out of what was taxed on * 
due to the ſolicitor upon ſuch bill; for by applying to have 2 Vel. 452. 
the bill taxed, the party ſubmits to pay what ſhall be found 
due thereon. And by the Lord Chancellor, — the Court is 
indeed to ſee, that ſolicitors do their clients juſtice; yet the 
giving way to a motion of this kind would repeal the act of 
parliament ; [2 Geo. 2.] and ſolicitors might never come at 
their demands, if the Court was to ſay, they would open 
the judgment (for it is a judgment of the Court upon the | 1 
client's own ſubmiſſion to pay what ſhould be due, ) to let | 
in this, and have the account taken. The party, therefore, 


has 


or TAXING 


has precluded himſelf; for he had two methods ; he might 


apply to tax the bill, and then muſt ſubmit to pay; or, if 
there were accounts between them, might have brought a 
bill for that account, and alledged he was indebted to the 
ſolicitor, or that the ſolicitor pretended he was, for bill of 
fees and diſburſements, and prayed to have that account 
taken : but he has waved that, knowing it to be ſo. And 
in general, accounts cannot be taken on the taxation of a 
| bill. The Court cannot now ſtop the payment of it to 
have the account taken; that would make theſe things ſo 
uncertain, there would be no end of them. 
| 2 Mod. co. Neither of the parties in a cauſe can change his attorney 
[+514] +without firſt obtaining leave of the Court for that pur- 
_ _ poſe ; and the Court will not grant ſuch leave until the 
1325. Doug. party applying for it has actually paid, or undertaken to 
vid. Vr pay, the attorney's bill as taxed by the proper officer, 
112. Lang- eſpecially if it appear, that ſuch attorney has been at con- 


3 6 expence and abs, and of ſignal ſervice to his 


10 and 11 
G. 2. Barnes client. 3 | | 2 
26: i An attorney or ſolicitor ſhall not be compelled to deliver 
omb. 43. 


Doug. Ed. up the deeds and papers of his client till he is paid his bil 


88 of coſts. In like manner, he has a lien on the money re- 


@T-R. hs covered by his client, for his bill of coſts: if the money 
Vide; T. 


R. 2:55, Come to his hands, he may retain (1 ) to the amount of his 
3 Atk. 727. bill. He may ſtop it in tranſitu, if he can lay hold of it. 
2 111. A . . . . FR 
The practice, in this reſpect, is not very ancient, but it is 
eſtabliſhed on general principles of juſtice, and courts both 
of law and equity have now carried it ſo far, that an attor- 


ney, 


( In the caſe of R-x v. Bury, P. 19 G. 3. Doug 2 Fd 194. n. [26] 

thequcſtion was, whether, a cri of aſſise hasa rignt to retain a record til 

| be is paid his fees for drawing, ingruſſing, &e. The matter being com- 

promiſed, te Court delivered no deciſive opinion upon the ſubject, bu 

I.ord MaN r IEI p fad he ſhuuld be very unwilling to determine that a 

clerk of alize has a lien on the records of the court, ſor his tecs, for that 
** foteſaw great nconv n.ence from ſuch a doctrine. 
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Chancellor, that if a ſolicitor proſecute to a decree, he has a — 
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ney, or ſolicitor may obtain an order to ſtop his client from 
receiving money recovered in a ſuit in which he has been 
employed for him, till his bill is paid. 


| If money recovered by an executor be paid into the hands Semb. 


Biſhop v. 
of the attorney employed by him, he may retain out of it to — 


the amount of his bill of coſts for buſineſs done for the teſ- ab 2. 
rnes, 38. 

tator in his lifetime, as well as of that due to him on acc 

count of buſineſs tranſacted for the e, ſubſequent to 

the teſtator's deceaſe. 

And in Barnſley v. Powell it was laid down by the Lord [+51 5] 
C. 
lien on the eſtate recovered in the hands of the perſon reco- oben? 
vering, for his bills; but if the client ſhould die, the ſolici- — 


tor has no ſuch lien on the eſtate in the hands of the heir at 


law, unleſs it ſhould be neceſſary to have the ſuit revived, 
and then the lien will revive too. 

So a ſolicitor in conſideration of his trouble, and the mo- Turwin v. 
ney in diſburſe for his client, has a right to be paid out Gibſon, ie 

July 

of a duty decreed to an adminiſtratrix, and a lien upon it, = 7 
before the bond creditors of the inteſtate, and this is con- * * | 
ſtantly the rule of the Court of Chancery; neither can the 
adminiſtratrix controvert this rule, by inſiſting upon * 
ing the aſſets in a courſe of adminiſtration. 

So ſolicitors are entitled to a ſatisfaction for their bills of Ex. 


coſts out of the fund of the eſtate, in caſes of lunacy or — Au- 


bankruptcy. . | 1751. 7 1 
| n_ Canc. 2 vel. 407. Vide Ambl. 102. 


II after the payment of money into court by the defendant — | 


in an action, the plaintiff proceed, and recover a verdict for T. 27 ang 
a greater ſum, and then become a bankrupt, the Court will — 


order ſo much of the money paid into court, as will be ſuf- 148. 


ficient for the purpoſe, to be paid to the plaintiff's attorney 


in ſatis faction of his bill of coſts, taxed by the proper officer, 


and the reſidue to the — aſſignees. | 
80 


[+ 516 tunder an execution upon a judgment recovered by his cli. 


Griffin v. 


Eyl-s, 


OF TAXING 
So an attcraey has a lien for his bill upon money levied 


ent, and, on motion, the Court will grant a rule upon the 
ſheriff, to pay it over to him, notwithſtanding a docquet has 
been ſtruck againſt the plaintiff, he having —_— a bank- 


rupt ſince the judgment. 
As where the plaintiff, having, in Mrchaeſmas Term laſt, 


Warden cf recovered judgment againſt the defendant for 252/. 55. 54, 


the Fleet, 
C. B. H 


H. Bl 143. 


L527] 


in an action of debt for the «(cape of one Jaques (a priſoner 
charged in execution at the ſuit of the plaintiff,) ſued out a 
eri facias directed to the ſheriff of Surrey, who made a 
levy, to that amount, on the defendant's goods. Soon after, 
the defendant gave notice to the ſheriff, to retain the money 
levied, ſtati2g that he {houid make an application to the 
Court to ſet atide the proceedings for irregularity. On the 
receipt of this notice, the ſheriff refuſed to pay the money to 
the plaintiff's attorney, who demanded it. In conſequence 
of which, the attorney abtained arule to ſhew cauſe, why the 
ſheriff thould nat pay to him the money in queſtion, with 
intereſt from the time it was levies, on an aftidayit, which 
ſtated, amongſt other things, that the whole ſum was due 
to him for his bill of coſts, as attorney for the plaintiff ; vez. 
part for the debt, for which Jagues was taken in execution 
(which was the amount of coſts taxed in an action brought 
by Jaques againſt the preſent plaintiff in the Exchequer,) 
and the memainder for the coſts taxed in the action in this 
court againſt Eyles for the eſcape of Jagues. 

Againſt the rule it was urged, that the ſheriff had done 
+right in retaining the money, becauſe a docquet had been 
ſtruck againſt the plaintiff, who, after be recovered judg- 
ment, became a bankrupt. 

But, on the authority of the cafes of Turwin v. Gilſon, 


and I/elþv. Hole, particul-rly of the. laſt. 


The Court, after conſideration, made the rule abſolute 


with coſts, leaving out that part which reſpected intereſt for 


the 


/ levied 


his cli. 


don the 
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the money; and ſaid, that the circemſiance of * docquet 
being ſtruck was immaterial. 

It has been determined by the Court of Common Pleas, 
that an attorney has only ſuch a lien upon the coſts, to which 
his client may be entitled, as is ſubject to the equitable claims 
of the parties in the cauſe. 

For where the plaintiff brought treſpaſs againſt the de- 


Schoole v. 


oble, 


fendants for breaking and entering his houſe, &c. and two let, and. 


of the defendants, Lett and Bourne, ſuffercd judgment to g 


halfpenny each, and Volle went on to trial, and obtained a 3 ibid. 


B une, 
6 


by default, and had damages aſſeſſed againit them at one 28 G 3. 


23. 


rerdict, the Court, on an affidavit, ſtating that the defen- 17. 


dants, Lett and Bourne, had acted under the authority of 
Meble, who had undertaken to pay the damages and coſts, 


permitted the coſts and damages on the judgment by default 


to be deducted from the coſts taxed to Nhe on the prften, 


and allowed to the plaintiff, 

But the King's Bench will not allow adefendant to ſet off 
damages recoyered by a judgment in a former action 
wherein he was plaintiff, againſt thoſe recovered in a ſubſe- 
quent action againſt himſelf, wherein the former defendant 
s plaintiff, without his firſt undertaking to pay the coſts of 
the plaintiff's attorney in the latter action, he having a lien 
upon the judgment for them. 


[518] 


Thus, the plaintiff having recovered i in this action a judg- Mitchell v. 


Oldieid, 8B. 


ment againſt the Aland for 182“. 10s. the defendant, 14, 

who had alſo recovered in another action againſt this plaintiff _ 2 | 
and another, obtained a rule to ſhew caufe why the debt and Md 
coſts in the latter fhould not be ſet off againſt the judgment 


in the former action; ſuggeſting e other reaſons) that 
Mitehell had abſconded. 


Lord KEN vo, Chief Fuſtice, ſaid, * the attornies and 


ſolicitors of the different courts had a lien on all papers in 
their hands, and judgments recovered, for their coſts ; that 


in the Court of Chancery they were permitted to retain title 


eds 


[1529] 


Welſh v. 


Hole, B.R. 


M. 20 G. 
3. Doug. 
2 Ed. 238. 


OF TAXING 


deeds for that purpoſe ; and he thought it right that the at. 
torney in this caſe ſhould be ſatisfied for his coſts before the 
defendant was allowed to make the ſet off. 

FULLER Fuſtice—Though this Court have ſaid, they 
will not interfere on behalf of the attorney, and prevent 
the plaintiff ſettling his own cauſe without firſt paying the 
attorney's bill, yet, when the adverſe party, againſt whom 


a judgment has been obtained, applies to get rid of that judg- 


ment, the Court will take care that the attorney's bill is 
ſatisfied. 

The Court made the rule abſolute, on the defendant's 
undertaking to pay the attorney's bill, and on his entering a 
remittitur in the cauſe in 1 this defendant was plain- 
tiff. 

If a plaintiff compromiſe the debt and colts with the de- 
fendant before the plaintiff's attorney has been paid, the 
Court will not oblige the defendant to pay him, unleſs he 
gave notice to the defendant not ſettle with the plaintiff un- 
til his bill ſnould be paid. As where, 

Ona rule to ſhew cauſe, why the defendant ſhould not pay 
to the plaintiff's attorney his bill of coſts, the caſe was as 
follows :—In an action of aſſault there was a verdict for the 
plaintiff, damages 20/. judgment and a writ of error brought, 
Pending the writ of error, the plaintiff perſonally compro- 
miſed the debt with the defendant (who had Jain in jail two 
years), and executed a releaſe; having accepted * ten 


guineas for the debt and coſts. 


Lox Dp MAxsFIZID.—If an attorney apply to the Court, 
they will prevent money recovered by his client from being 
paid over till his bill of coſts is ſatisfied. I am inclined to 


go ſtill farther, and to hold that, if the attorney gave notice 


to the defendant not to pay till his bill ſhould be diſcharged, 
a payment by the defendant after ſuch notice would be in his 
own wrong, and like paying a debt which has been afligned, 


after notice. But I think we cannot go beyond theſe Jimits. 
Though 
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Though there may be ſome room to think that there was | 


colluſion here to cheat the attorney, yet, on the other hand, 

ten guineas may be a reaſonable. compenſation from a man 
tho has lain two years in jail. Beſides, this application goes 
o the extent of controverting the validity of a payment of 
the whole debt and coſts to a plaintiff without the privity of 
bis attorney, and it would be too much to lay, that a defen- 
4ant ſhall not tranſact the buſineſs of a caui2 with the plain- 
if himſelf, in a caſe where there has been no notice not to 
go ſo from the attorney either expreſs or implied—nothing 
eren like ſaying, © I have no ſecurity for my bill,“ or, © I 


[1520] 


« ſhall never be paid unleſs the plaintiff recover in this 


The rule diſcharged. 


« action.“ 


In the laſt caſe, the plaintiff received ten guineas in ſa- 


tisfaction of the judgment, and as the conſideration for ex- 
ecuting the releaſe; this the Court thought a reaſonable com- 
poſition under the exiſting circumſtances of the caſe, the 
defendant having been in confinement two years; but, per- 


haps, it might have been different if the relzaſe had been 


merely voluntary, and without any conſideration. 


For where one Owen petitioned to be diſcharged fr In Cane, 


contempt and cuſtody for non-payment of coſts taxed for 1 50. 
2 Vel. 25. 


ſcandal and impertinence againſt F. Liſter, who had execu- 
ted a releaſe to Owen; which releaſe, it was inſiſted, ſhould 
bind Broom, the clerk in court, who carried on the proſe- 


cution againſt the petitioner :— 


Logd HarRDwicke, Chancellor, ſaid, the ut in court 


22, 


has a general lien on the duty recovered by his diligence and 


expence; which extends as well to collateral proceedings 
3 to a decree. But it is objected, that the client has re- 
leaſed it 4to his adverſary, and that binds his ſolicitor, or 
derk in court; who, though they have originally a lien, on 
what has been recovered by their expence, diligence, and 
coſts, yet that is not to extend to that degree as to prevent 
the dent * and e from * an end with his 
_ adverſary. 


[+521] 


OF TAXING 


adverſary. I am of that opinion, provided any thing appear. 


ed to be paid. If the client had by compoſition, or any rea- 


ſonable conſideration for the coſts, made an end with his ad- 


verſary, I would not ſufter this equity to be ſet up: but ifa 
clerk in court, having this equity, ſhall bediſcharged by a mere 
voluntary releaſe executed by his client and his adverſary, 
he might be defeated by a colluſion ; like the caſe ariſing out 
of Hertfordſhire, about a year ago, on motion. This is the 
diſtinction; the coſts are not paid; no compoſition or con- 
ſideration; but a mere voluntary releaſc, ſet up to defeat the 


_ clerk in court; which might be done in any caſe, if the 


Court ſhould ſuffer this. Had there been any conſideration, 
J ſhould have laid weight thereon ; but no ſuch * on 
evidence. 

As to this contempt therefore, and the attachment there- 
on, let the petitioner be diſcharged on payment to Broom; it 
appearing that F. Liter has executed a releaſe. 

If the executor of an attorney, who employed a clerk in 
the Crown-office, deliver a bill to a client of the teſtator, in 
which is included the demand of ſuch clerk in court, the 
Court will, on motion, grant a rule upon the original client 


to pay the clerk in court his demand, and the remainder of 


the attorney's bill to his executor. 


[+522] 
Waldron's 


caſe, B. R. 


Hl. 13 G. 2. 
2 Str. 1126. 


8. P. ; 
3 Burr. 
1313. 


1 Thus, Ingram, an attorney, employed Mr. Waldron, 1 
clerk in the Crown-office, in ſeveral qu warrants cauſes in 


the borough of Eveſham, which were proſ-cuted and de- 


fended by Sir Fohn Ruſbout and Mr. Rudge, who were 
Ingram's clients. Ingram died inſolvent; after which his 
executors delivered bills to Sir Jahn Ruſbout and Mr. Ruage, 
including the clerk in court's demand, which amounted to 
2921. 6s. and inſiſted to receive the whole amount of theſe 
bills, leaving Mr. Waldron to come in as a creditor of 
Ingram. 

Upon this it was . chat Sir Yohn R Ruſhout and Mr, 
— (who admitted to have above Cool. in their hands of 


Ingram 's 


 Appear- 
any rea- 
1 his ad- 

but if 


yamerc 
verlary, 
ling out 
is is the 
or con- 
feat the 
, If the 
eration, 
ears on 


t there- 
om; it 


lerk in 
ator, in 
irt, the 
al client 


nder of 


ron, 2 
wuſes in 


nd de- 


o were 
nich his 
Ruan, 
nted to 
f theſe 
litor of 


id Mr. 
ands of 


' 
grams 


AN ATTORNEY'S BILL, G.. 


ſagram's bill) might pay the clerk in court his ſhare. Et 
per curiam, — The money paid to Waldron will not de aſſets 
that have come to the hands of the executors; ſo they can- 
not be prejudiced. Accordingly, a rule was made, that 
Mr. Waldron ſhould be paid 2921. 6s. his proportion of the 
hills delivered. 3 ; 

And the Court of Chancery will make a ſimilar rule in 
favour of a clerk in court, where there is any money re- 
maining due in the hands of the original client. 

Mr. Farewell employed one Bower, of 


court. OY 
Mr. Farewell paid Bower atſeveral times about 8001. which 


the_alleged was more than was due to him upon his bill. 11523] 


Mr. Bawer, died, and his widow adminiſtered to him; Mr. 
Edwards the clerk in Chancery's bill continued unpaid, and 
he delivered out ſeveral papers, copies of depoſitions, and 
orders to other ſolicitors for the uſe of Farewell, in order to 
an iſſue in this cauſe. En - 

Mr. Farewell, on petition, got an order to tax Bower's 
bill, alleging it was overpaid, upon which Edwards got an 
order ex parte from the Maſter of the Rolls, to ſtay the 
taxing of the bill and all proceedings, till his bill was paid. 

On petition to the Lord Chanceller (K1NG), to ſet aſide 
that order, his Lordſhip ſaid, the client in the country em- 
ploys only the attorney or ſolicitor in the country, and knows 
nothing of the clerk in court, where it is a cauſe in Chance- 
or of the entering clerk, where it is a cauſe at law; and, 
on the other hand, the clerk in court, or entering clerk, 
being (generally) perfect ſtrangers to the country client, give 
credit to the attorney or ſolicitor in the country only; ſo 
that if the country client pays his principal, who is the 
country attorney or ſolicitor, he is thereby diſcharged, and 
muſt not pay ths ſame debt twice. = — 

| A | - 


| in Sonmer- parewall v. 
ſtyfhire, as his ſolicitor in a cauſe in Chancery, and Bower nts Bn 


the ſolicitor employed Mr. Walter Edwards as his clerk in 1 _ 2 b. 
| Wms. 460. 


OF TAXING 

All I ean do for the clerk in court is, to take no paper 
out of his hands till paid; and if any thing be remaining due 
in Mr. FarewelP's (the country client) hands, I will ſtop it 
and the ſame ſhall be paid to Edwards, the clerk in court, 
Alſo here being ſome proofs by affidavits of Farewel?s re 
taining Edwards to take care of the cauſe, let that be tried 
in an action at law to be brought by Zdwards againſt 


In a 


ming due 7 
„or COSTS IN CRIMINAL PROSECUTIONS 
cr AXN PROCEEDINGS. 
be tried | | 
| againſt . 
— — — —— 
SECT. I. 


Of Gofts, upon an Indiftments 


SECT. II. 


ther Gemplaints determined before Fuftices of the Peace out 
Je. 15 


_— 
Upon Appeals to the General or Quarter Seffiens of the Peace. 


SECT. IV. 


APTER Upon removing * Sc. by Certiorari. 


SECT. ; __ 
In as A 


| SECT. VI. 
lu an — in the Nature of a Writ 4 Qua War 


ranto. 
1 


INDICTMENT. 


[+525] | 
SECT. 1 


Of Cofts, upon an Indictment. 


Wenn By the 31 Bi c. 11. L 3. it is enafted, © That to 
tion to be | 


— * reſtitution upon any indiftment of forcible entry, or hold- 


an indi- d ing with force, be made to any perſon or perſors, 
ment for 


forcible en · if the perſon or perſons ſo indicted hath had the occupa- 


try, if the 4c tion, or hath been in quiet poſſeſſion by the ſpace of three 


Nate h. have (( whole years together next before the day of ſuch indiQ- 


been hn c. ment fo found, and his, her, or their eſtate or eſtates 


— three cc therein not ended or determined; which the party in- 
| his eſtate © dicted ſhall and may allege for ſtay of reſtitution, and 
AE e reſtitution to ſtay until that be tried, if the other will deny 
may alle ege cc or traverſe the ſame: and if the ſame allegation be tried 
— 2 tc © againſt the ſame perſon or perſons ſo indicted, then the ſame 


| — »and ( perſon or perſons ſo indicted, to pay ſuch coſts and damages 


be avarded « to the other party, as ſhall be aſſeſſed by the judges or 
a one « juſtices before whom the ſame ſhall be tried; the ſame 
ihe the = « coſts and damages to be recovered and levied as is uſual 


ation 


be oung © for cots and damages « contained in N upon other 
againſt him. « Actions.“ 
Coſts upon The 13 Geo. 3. c. 78. {. 64. enacts, * That it ſhall and 
—— « may be lawful for the court before whom any indictment 
manu for © or preſentment ſhall be tried for not repairing highway, 
— x. <« to award coſts to the proſecutor, to be paid by the perſon 
Ways. cor perſons ſo indicted or preſented, if it ſhallf appear to 
« the ſaid court, that the defence made to ſuch indictmen 


1+ 526] cc or +preſentment was frivolous ; or to award coſts to the 
| "= | “ perſon 
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| .INDICTMENT. 
« perſon indicted or preſented, to be paid by the proſecutor, 


« if it ſhall appear to the ſaid court that ſuch proſecution 
« was vexatious. 


» 


The 5 and 6 Wall. and Mary, c. 11. (made perpetual by Defendants 


proſecuting 


8 andg Will. 3. c. 33.) enacts, ( That all the parties in- G,:joraru te 


« difted, proſecuting a certiorari, for the removal of any — *% 


« (x) indictment or preſentment of treſpaſs or miſdemeanor, ſrom ſeſ. 
« before trial had, from a court of general or quarter ſeſ- ſions, to en- 


ter into a 
« ions of the peace, ſhall, before the allowance thereof, : —_— 8 
« find two ſufficient manucaptors, who ſhall enter into a with two 
« recognizance, in the ſum of twenty pounds, before one — 4 
« or more juſtices of the peace of the county or place (or 2 4 


* (a) elſe before one of the judges of the King's Bench, in to uy che 
« which caſe ſuch judge ſhall make mention of it under his 1 
hand, on the back of the writ) with condition at the re- le, or 
« turn of ſuch writ to appear and plead to the ſaid indict- e en 


notice tothe 


ment or preſentment in the Court of King's Bench, and 338 


« at his and their own coſts and charges to cauſe and pro--of 8 and? 
« cure the ifſue that ſhall be joined upon the ſaid indictment W. 3. c. 33s 


« or-preſentment, or any plea relating thereto, to be tried 
« at the next aſſizes to be held for the county wherein the 


« faid indictment or preſentment was found, after ſuch cer- 


« tioruri ſhall be returnable, if not in the cities of London, 
« Maſiminſter, or county of Middleſex ; andiif in the ſaid cities 
« or. county, then to cauſe it to be tried the next term after, [15271] 
« whereia ſuch certiorari ſhall be granted, or at the ſitting 2 7 
« after the ſaid term, if the Court of King's ſhall not a- 
« point any other time for the trial thereof ; and if any other 
time ſhall be appointed by the Court, then at ſuch other 
« time, 


(1) The 21 Fec. 1. c. 8. had before enacted that, previous to the allow - 
2nce of a certi-rari to remove an indiftment of riot, forcible entry, or 
aſault and battery, from the quarter ſeſſions, the party ind:Qed ſhould 
le bound in 10/. with ſureties, to pay the proſecutor his colts and da- 

ages, pr es | 


' 
| 
| 
| 
| 
| 
| ö 
| 


INDICTMENT. 
« time, and to give due notice of ſuch trial to the proſecu- 
(«) By force « tor, or his clerk in court; (and alſo that (a) the party or 


of $ and 


W. 3.c. 33- © parties proſecuting ſuch certiorari, ſhall appear from day 
Such recog « to day in the ſaid Court of King's Bench, and not de- 
— « part until he or they ſhall be diſcharged by the ſaid court:) 


certioraris, 


_ indie « 2nd ſuch recognizance ſhall be certified into the ſaid Court 
be filed ia & of King's Bench, with the ſaid certiorari and indictment, 


Beck, 200 «to be there filed, and the name of the proſecutor (if he 


_ ——_ © be the party grie ved or injured), or fome public officer, 
ſecutor (if © to be endorſed on the back of the faid indictment; and if 
—— the « the perſon proſecuting ſuch certiorari, being the defen- 
grieved, or © dant, ſhall not, before allowance thereof, procure ſuch 


2 4 manucaptors to be bound in a recognizance as aforeſaid; 


N te the juſtices of the peace may and ſhall proceed to trial of 
ment. the ſaid indiftment at the ſaid ſeſſions, notwithſtanding 


« ſuch writ of certiorari ſo delivered.” 
It the de- 5 and 6 . and M. c. 11. ſ. 3. * And be it further 
fendant, « enafted, That if the defendant proſecuting ſuch writ of 
Pproſecutivg 
ſuch ccrn - certiorari, be convicted of the offence for which he was 
— 2 4 « indifted, the Court of King's Bench ſhall give reaſon- 


King's <« able coſts to the profecutor, if he be the party grieved or 


— _ « injured, or be a juſtice of the peace, mayor, bailiff 


nes Ich & conftable, headborough, tythingman, churchwarden, or 


tor, if he be © overſeer of the poor, or any other civil officer, who ſhall 
— « proſecute upon the account of fany fad committed or 
2 officer, c done, that concerned him or them, as officer or officers, 
[ +528] « to proſecute or preſent, which coſts ſhall be taxed ac- 
« cording to the courſe of the faid court, and that the pro- 
And in cafe ſecutor, for the recovery of ſuch coſts, ſhall, within ten 
of refuſal of Cc days, after demand made of the defendant, and refuſal of 
og e payment. on oath, have an attachment granted againſt the 
proſecutor « defendant by the ſaid court for ſuch his contempt; and 
an attach- the ſaid recognizance ſhall not be Gifcharged: till the coſts 
ps « ſo taxed ſhall be paid.“ 


againſt the 


proſecu- 


INDICTMENT. 


And the like in effect is enacted by the ſaid ſtatute of 5 
and 6 W. and M. c. 11 ſ. 5. concerning the removal of in- 


party or 
om day dictments by certiorari within the counties h of Cheſ- 
not de- ter, Lancaſter, and Durham. | 
court:) An inquiſition of forcible entry found before a juſtice of The Queen 
d Court peace in the country, was removed into the Court of King's 3 p. 
Etment, Bench by certiorari. And in ſtay of reſtitution, the defen- 1 _—_ . 
Ir (if he dant pleaded poſſeſſion by three years before the indictment 1036. we 
officer, found, according to the above mentioned ſtatute of 31 E/:z. 
> and if c. 11. This plea being traverſed and found for the proſe- - 
> defen- MW cutor, the queſtion now was concerning coſts, HoLT, 
re ſuch WW Chief Zuftice, (aid, that by the 8 Hen. 6. immediately upon 
oreſaid; the finding the inquilition of forcible entry, the juſtice was 
trial of {WM to award reſtitution, and the defendant had no plea to it, 
tanding And now the 31 £E/iz. c. 11. had given the defendant the 
If plea of three years quiet poſſeſſion in bar of reſtitution; but 
further in caſe the plea was found againſt him, it had given coſts in 
writ of MW <cxpreſs words. As to the ſtatute of 5 and 6 W. and M. c. 
he was 11. he did not take the caſe to be within it, becauſe the in- 
reaſon- quiſition was not found at the ſeflions ; but if it had been [+529] 
ieved ot found at the ſeſſions, and removed from thence by certiorart, 
bailif, the defendant muſt have paid coſts by the ſtatute. 
den, ot If a defendant and two ſureties, upon removing an in- 
ho ſhall dictment by certiorari, enter into a recognizance in a ſum 
itted or exceeding 20/.; it is a recognizance at common law, and 
officers, not within the 5 and 6 W. and M. c. II.; fo is a recogni- 
xed ac- ¶ Zance to remove an indictment from a court of oyer and ter- 
the pro- miner, the ſtatute of William and Mary extending only to 
thin ten WI the caſes of removal of indictments from courts of general 
efuſal of or quarter ſeſſions; — therefore the Court will diſcharge ſuch 
inſt the common law recognizances upon the terms thereof being 
pt; and WW <omplied with, and not order them to ſtand as ſecurities for 
he coſts the cuſts of the proſecutors. 
As where, upon removing an ndiftment from a ſeſfions The King 
Andi of yer and terminer, the defendant entered into a 5000. re- 5 3 


cognizance 2$tr. 1265. 


' INDICTMENT. 


Vide 3Burr. cognizance to plead, go to trial, and appear on the return 
1462. Marg of the verdict. He did:fo, and received judgment. Upon 


motion, afterwards, to diſcharge the recognizance, it was 
inſiſted the defendant ſhould pay coſts. But it not being 
in 200. the ſum required by the ſtatute of 5 and 6 W. and 
M. c. 11. the Court held, that it was to be conſidered as 
a recegnizance at common Jaw. And precedents being 
ſearched, it was found, that coſts had not been re- 
quired, Here, therefore, being a performance of every 
thing the words extended to, the Court diſcharged the re- 
cognizance. 


Rex v. Fon- So, Where the defendant and two other perſons entered 
[+530] Finto a recognizance, upon removing an indictment (which 


3 
Burr. 10. 


ea, M. 30 vas for an aſſault with intent to raviſh) from Hicks's- Hall, 


where it was originally found. After the defendant had been 
tried, convicted, and fined in the Court of King's Bench, 
and paid his fine, a motion was made to diſcharge his re- 
cognizance, it being a recognizance at common law, and 
all the terms of it having been complied with. 

In ſupport of the motion, it was inſiſted, that it was not 


within the ſtatute of 5 and 6 W. and M. c. 11. being from 


the court of oyer and terminer, (1) not from the ſeflions : and 
this act . relates only to indictments found at the ſeſſims. 
That the principal was here bound, as well as the ſecurities; 
whereas the ſtatute requires only two manucaptors wither; 
the principal. That the ſum was alſo different: for it was 


not 


= (1) The ſeſſions at Hic, - Mall, ſit in beth capacities; <rz. of ſeſſions of 


the peace, and alſo of cyer and terminer; and they draw up their orders 


with the one title, or with the other, according to the degree of the of- 


fence ; (viz. common aſſauks, and offences of an inferior nature, under 
the title of the court ef ſeffions; and aſſaulta with intent to raviſh, riots, 
&c. and offences of a high nature, under the title of a court of ger and 
terminer :) and the writs of certiorari are direQed accordingly, The pre- 
ſent ceruorari was directed to them as a court of yer and terminer. 1 
Burr. 11. | 
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INDICTMENT. 


not a recognizance in 20/. but in 100. The defendant, and 
each ſecurity 50/. ; therefore, for this too, it was not within 
the act. In proof of which was cited Salt. 564. Regina v. 
Faver ; (a) where a ſcire ſacias was brought on a recogni- () s. o. 
zance taken before a judge, upon granting a certiorari to — 3 
remove an indictment from the ſeſſions of the peace in the 21. Raym. 
ſum of 401. whereas the ſum preſcribed by the ſtatute is 200. 1 
And Lord Chief Fuſtice Hol r held this recognizance to be 
good at common law; but not to be a recognizance ac- [+531] 
cording to this ſtatute. | 
The Court looked upon the caſe of Rex v. , 
preciſely in point; and therefore made the rule ſor diſcharg- 
ing the defendant's recognizance abſolute. 
But if a recognizance entered into upon defendant's re- 
moving an indictment from a court of oyer and terminer be- 
come forfeited by the defendant's neglecting to proceed to 
trial purſuant to the condition thereof, the Court will not 
diſcharge it, till the coſts taxed for the proſecutor, on ac- 
count of ſuch neglect, are paid, notwithſtanding the defen- 
cant may be in cuſtody upon an attachment for the nonpay- 
ment of thoſe coſts, and had been acquitted on the trial of 
the indictment. _ | | 
Accordingly, on ſhewing cauſe vials a rule for diſ- 1 
charging the recognizance of the bail, the caſe was this — Lyon, B. R. 
Lyon was indicted at Hicla's Hall, for perjury, (1) and re- — -= 
moved the indictment hither by certiarari; previous to the 
iſſuing whereof, he entered into a recognizance with two 
ſureties, as uſual, © to appear and plead in the next term, 
«and to give notice of trial, and go to trial in or at the 
© ſittings after ſuch next term, unleſs the court ſhall other- 
« wife direct. But the dcfendant neither gave notice of 
trial, nor went to trial at the ſittings after the then next 
term; and, in the ſubſequent term, though he did then in- 
deed give notice of trial, yet, inſtead of going to trial, he 
withdrew his record. This recognizance being thus clearly 


and 
r Indiꝗ ments for perjury found at HA Hal, are found lef re the 


kltices there as juſtices of cy:r and ferniner. 


"= * - 1 
— em ed. ARE, 
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INDICTMENT. | 
and indiſputably forfeited, the proſecutor moved for coſts 
againſt the defendant, for not going on to trial purſuant WW tc 
to his notice; which coſts had been actually taxed, and 
then regularly demanded of Lyon, and upon nonpayment WE re 
of them by him, the proſecutor had obtained and executed I K 
an attachment againſt himz and he was now in cuſtody n: 
upon this attachment for his contempt in not Paying pr 
them. in 
But with regard to the merits of the proſecution, the or 
defendant had given notice of trial in the following term, WW by 
and went to trial according to ſuch notice; and was a-. de 
ꝓuitted. | as 
The Court, at firſt, were inclined-to think, that the pro- to 
ſecutor, having made his election to proceed againſt the I th 
perſon of the principal, and having taken his body in exe- I. 
cution, could not, after * take further remedy againſt 
the bail. m 
However, on a ſubſequent day, the Court held, that 2 IM ju 
the recognizance was actually forfeited, and the proſecutor an 
had had coſts taxed to him for the defendant's neglecting to MW it 
go on to trial; and as he had received no ſatisfaction for MW of 
theſe coſts, (for the man's body being in cuſtody, is no real I ch 
ſatisfaction to him for the coſts;) there was no reaſon for 
diſcharging the recognizance : for there is no pretence for 
perſons to apply for a favaur, without firſt mg Juftice 
Wherefore, 
Per Cur.—The rule © to ſhew cauſe why the recogni- 
<« zZance ſhould not be diſcharged,” was itſelf diſcharged. 

+ The proſecutor of an indictment, removed into B. R. 
by certiorari from the ſeſſions, is not entitled to coſts under 
the ſtatute of V. and M. notwithſtanding he was bound 
over by a magiſtrate to proſecute, unleſs he be either a part) 
injured (by which is meant one who has received a real in- 
jury), or a civil officer. 


[+533] 
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INDICTMENT. 85 
Thus the defendant, having been indicted for an attempt Rex v. In- 

to burn the houſe of one Eſton in York, and for ſoliciting . or 

Maſon, one of the proſecutors, to aſſiſt her in that deſign, G. "2 

removed the indictment by certiorari into the Court of * = nh 

King's Bench, and entered into a recognizance in the pe- P 333- 

ralty of 201. to appear and plead to the indictment, and to 

proſecute it to trial at her own expence; this was accord- 

ingly done, and ſhe was convicted and fined. Maſon and 

one Glenton were bound over to proſecute this indictment, 

by the mayor of 79-4, to whom they had communicated the 


defendant's intention; and the queſtion now was, whether, 


as the defendant had paid the fine, the recognizance ought 
to be diſcharged, or to ſtand as a ſecurity for the coſts of 
the proſecutors, by virtue of the 5 and 6 . and M. c. 
1! 

By the Court. This caſe is not ie that act of nid. 
ment, for that extends only to oſſieers and perſons really in- 
jured, which neither Glenton nor Man, the proſecutors, 
are in this eaſe; for there was no damage done to the houſe» 
it was only intended to be done, nor is either of them an 


officer; and therefore they made the rule abſolute for * 


charging the recognizance, 
And, in another caſe, it was moved, that the defendant 


[+5343 


might be at liberty (without paying any coſts) to pay into Rex: 
court 40s. being the penalty for his exerciſing the trade of a Ne on, B. 


R. M. 31 
grocer, for the ſpace of one month, contrary to 5 Eliz. c. 4, G. 2. 1 


and of which he had been convicted, and that thereupon the e, 
recognizance, into which he had entered on removing the | 
indictment into this court by certiorari might be-diſcharged. 

The motion was founded on the authority of Rex v. French, 


P. 24 G. 2. B. R. Rex v. Fiſher, T. 24 G. 3. B. R. in 


which caſes this was done; becauſe by the 5 and 6 . 
and MH. c. 11. no coſts are payable, but upon indictments 
brought by the party grieved, or upon proſecutions by juſ- 
tices, & . or other civil officers, proſecuting as ſuch. 


The Kirg 


INDICTMENT: 


So in Rex v. Mary Ingleton, M. 20 G. 2. B. R. Ru: 
abſolute. 

And, although the proſecutor of an indictment be one 
of the officers enumerated in the third ſection of the ſtatute 
of 5 and 6 N. and M. as, fur inſtance, a juſtice of the peace, 
if he do not proſecute ex efficic, in the capacity of a ma- 
giſtrate, but only like any other individual, he ſhall not 
have coſts. 

Thus, upon ſhewing cauſe againſt a rule which had been 


Y Sharpucſ® obtained to diſcharge the defendant out of cuſtody as to an the 


RB. Ro To 27 
G. 3. 2 T. 


R. 47. 


attachment for nonpayment of coſts, the term of impriſon. Ip 
ment for his offence being expired, the circumſtances were, Wit 


that the proſecutor, Mr. Pembroke, being a juſtice of the Nc 


11535] 


peace, had indicted the defendant, who was the keeper of ¶ ſee 
the gaol at St. Albans, for ſuffering a priſoner to eſcape, II. 
who had been committed by him (the proſecutor) for fe- Ina 
lony ; upon +which indiftment the defendant had been con- Nu 
victed. It was contended that the proſecutor was entitled Nu 
to his coſts under 5 and 6 W. and M. c. 11. ſ. 3. as being WW 3 


a public officer proſecuting for the benefit of the public ay 
And Rex v. Smith was cited, where Lord MAxsSF1ELD fad Tü 
it was enough if the proſecutor was proved to be a civil wh 
officer, to entitle him to his coſts. „„ jur. 
ASHURST, Juice. On looking into this act of parlia- iſ * 
ment, it appears to me, that the defendant ought not to be It 
charged with coſts. This is not one of thoſe inſtances men- . 
te 


tioned in the third ſection of the act, which only extends to 
thoſe officers, who proſecute or preſent ex icio, or where 
the proſecution is carried on by the party grieved. If: 
juſtice were to preſent a road, and that preſentment were a 
terwards turned into an indictment, there the juſtice would 
be entitled to coſts; or if a juſtice were to indict a conſtad!: 
or other inferior officer for diſobeying his order, in ſuch cal 
alſo he would be entitled to his coſts. But this is not a pro- 


ſecution carried on by the proſecutor as a magiſtrate, for an) 
| other 


> Rule 
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ther perſon might have indicted the defendant : the offence, 
n this caſe, was ſuch as concerned the general juſtice of the 


realm. 


BULLER, Fuſtice From a review of all the caſes in a 


o his coſts. This book does not indeed include a caſe from 
Baſingſtoke, which came before this court a few years ago; 
but there I underſtand that the proſecution was carried on by 


the clerk of the peace, whoſe duty it was to draw up all [+ 5360 
ſpteſentments of conſtables in the form of inditments; and 
it was there determined, that the proſecutor was entitled to 


coſts. But here I cannot ſay, that it was the duty of the pro- 


ſecutor, as a juſtice of the peace, to proſecute this defendant. 
The caſe originally came before him in the character of a 


magiſtrate on the complaint of ſome other perſon ; and if the 


juſtice choſe to take the proſecution out of private hands, 
and conduct it himſelf, he cannot be ſaid to proſecute as a a 


magiſtrate, but like any other individual. The Court has 


aways conſtrued this act of parliament as ſtrictly as poſſible. 


There was one caſe, indeed, on this ſtatute, the law of 


MS. note book, it appears, that the proſecutor is not entitled 


E: 


which I doubt, where it was held, that a perſon, who was in- 
jured and was really the proſecutrix, was not entitled to coſts, 


decauſe her name did not appear on the indictment, though 
It was well known ſhe was the real proſecutrix; (i) but I 
believe that caſe has been ſince over-ruled. - Another caſe, 
aterwards, came before this court, where the queſtion was, 
wether the proſecutor was entitled to the coſts of a trial at 
bar? and it was determined, that he was not, becauſe the 


ſtatute only extended to ſmall offences. (2) Theſe caſes ſhew 


that the Court has always put a ſtrict conſtruQtion on this 
att of parliament. Rule abſolute. | 
But 


(1) Rex v. 8 M. 16 G. 3. the proſecutrix was Lady Corti per, who 


indicted the defendaut for a pnblic nuiſance, 


(2) This appears from ſame MSS. notes of Simon Harcourt, when he 


vas maſter of the Crown - oſſice; and which was the ſame book to which 


Mr, Juſtice BuLLER referred. 


INDICTMENT. 


But it ſhould ſeem that the not endorſing the profecu. 
tor's name upon the indictment does not affect his title to 
coſts, provided it be proved that he is a perſon comprehend. 


[+537] ted within the third ſection of the ſtatute of 5 and 6 V. 
and MH. In Rex v. Smith, it was reſolved, that the proſe. 
cutor ſhould have cofts, it being proved, by affidavit, that 
in point of fact, he was a civil officer, although his name 
was not endorſed as ſuch upon the indictment. Indeed Mr, 

Juſtice BULLER, in the King v. Sharpneſs, mentioned a caſe, 
(e) Rex v. (a) where the contrary was determined; however, he not 
— _ only expreſſed his diſſatisfaction with that reſolution, but 
added, that he believed it had been ſince over-ruled. 
8 The caſe of Rex v. Smith was as follows: an indictment 
ub — for a nuiſance had been removed, by certiorari, from the 
30G. 2, Quarter ſeſſions in Devonſhire, into this court, by the defen- 
Barr. 55. dant. The indictment was afterwards tried, and the defen- 
dant found guilty. He next moved in arreſt of judgment, 
but his objections were over-ruled. After which the proſe. 
cutor obtained a rule to ſhew cauſe, why he ſhould not have 
his coſts, as taxed by the maſter of the Crown-office, be- 
fore the defendant's recognizance was diſcharged. 
Againſt this rule, it was ſhewn for cauſe, that no name 
of any perſon, as being either the party injured, or a public 
civil officer, was endorſed upon the inditment, according to 
the directions of the 5 and 6 W. and M. c. 11. ſ. 2. and 3. 
without which, it was inſiſted, no coſts were payable to the 
proſecutors. 25 | 
On the other ſide, it was acknowledged, that there was 
no name endorſed, but an affidavit was produced, “ that the 
c proſecutor was 2 Civil officer,” &c. which, it was ſaid, 
« was ſufficient, becauſe the words of the 3d ſect. of the 
[1535] « act are that, if he be ſo, the recognizance ſhall not be diſ- 
| « charged, till the coſts ſhall be paid.” But the act does 
ce not ſay, © that the proſecutor ſhall nat have coſts, unf 
« his name be endorſes.” 
LorD 
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Loxp MansFigeLD.—lt is enough if it be proved, that 
the proſecutor was a civil officer, &c. And here it is prov- 
ed by affidavit, which is ſufficient. 
Rule made abſolute for the proſecutor” . having his coſts, 
before the recognizance ſhould be diſcharged. 
When a defendant removes an indictment from a court of The Queen 
zeneral quarter ſeſſions, by certiorari, into the Court of , B. 


mers, B. R. 


King's Bench, and is afterwards convicted, the maſter of! P, 1 Anu. 


the Crown-office, as hath been reſolved, in wy, the pro- ; 155 5 


a 


The Court of King's Bench, having the king? s privy ſeal Keb. 487. 
for that purpoſe, may give the third part of the fine, impoſed 8 %; 
upon a defendant after conviction upon an indictment in that 3. = 
court, to the proſecutor, by way of reimburſing him the coſts 
of the proſecution. But if the proſecutor of an indictment 
bas received a third part of the fine, and then applies for 
his coſts under the recognizance 3 into by the de- 
fendant, purſuant to the 5 and 6 W. and M. upon removing | 
the indi & ment by certiorari, the court will order +what he [+539] 
has received to be deducted from tae amount of the tax- 

Gan. | 

Thus the defendant, havingentered into the 3 Rex. v. Of- 
preſcribed by that ſtatute, removed his indictment into the N. T. 70 
Court of King's Bench by writ of certiorari. He was con- - "Se 140 
icted, and fined fifty pounds, a third part whereof was given 1 Salk. 55. 
to the proſecutor, by an order of two judges, * to the z _— Tue 
privy ſeal, Raym a 8: 4 

A motion was now made for the direction of the Court to 
the maſter of the Crown- office, to tax the proſecutor's coſts 
under the recognizance entered into upon the certiorari, over 
and above the one-third of the fine, which he had already 
received, | 


But 


INDICTMENT. 


But the Court were of opinion, that the proſecutor could 
not have beth theſe advantages; namely, the coſts under the 
recognizance, and alſo the one-third of the fine. They, 

therefore, made a rule, that the maſter ſhould tax the coſts 
upon the recognizance, according to the direction of the act 
of parliament; and that fo much as the proſecutor had re- 
ceived for tac one-third of the fine ſhould be deducted out 
of the ſum allowed. | 

Until the ten days have fully elapſed after a demand of 
coſts taxed under a recognizance taken by virtue of this act, 
an attachment cannot be granted againſt the party refuſing 
to pay them. 

The Kirg Accordingly on granting a certiorari to remove into 
v. Irehar, +this court an indictment againſt another perſon for a mi- 
80 4 he defendant entered i trance in 20l. | * 
B. R. M, demeanor, the defendant entered into a recognizance in 200%, ; 
a 

or 


30 G: 3- for the colts, &c. under the 5 and 6 W. and AH. c. 11. ſ. 3. 


T. N. | | 

* After conviction of the principal, a demand was made on the 
| defendant for the coſts ; and the queſtion aroſe on the words 
of the third ſection of that act, which are, “ that the proſe- 7 


« cutor, for the recovery of ſuch coſts, ſhall, within ten days 
« after demand made of the defendant, and refuſal of pay- 

| | "Mw 
« ment, have an attachment granted againſt the defendant. 7 
In the preſent caſe, only eight days have elapſed ſince the de- ff ® 


mand, which, it was urged, was ſufficient to entitle the pro- 2b, 

|  ſecutor to an attachment, as the act ſays he ſhall be entitled " 
to it 2wit);n ten days after demand. But 4 n 
The Court ſaid, that though the words of the ſtatute u 


were ( within ten days,” they had always been underſtood 
to mean, that the ten days muſt elapſe before the attachinen! 
could be granted; otherwiſc, inſtead of the indulgence of the 
ten days ſuppoſed to be offered by the legiſlature, the party 
would be liable to an attachment medtately after a demand 
and refu al. And they refuſed the attachment. 
And if a perſon be in cuſtody upon an attachment for non- 


payment of cofts under this ſtatute, he is entitled to be diſ- 
charged 
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Upon ſhewing cauſe it was objected, that the. ſtatute in ſect. 


INDICTMENT. 


charged under the Lords“ act, 32 Gee. 2. c. 28. ſ. 13. an 
attachment for nonpayment of colts, ne in hs nature of 
an execution in a civil ſuit. | 
Thus the defendant, having been convicted of an aſſault N 
was ſentenced to four months impriſonment; upon the expi- Stokes, B. 
ration of which, he was continued in cuſtody on an attach- 14 wo 3. 
ment for nonpayment of coſts, taxed purſuant to a recogni- Tn 121 
zance entered into by him on his removal of the indictment [1541] 
from the quarter ſeſſions. 
On a motion for the defendant's diftkarie under the 
32 Geo. 2. c. 28. ſ. 13. commonly called the Lord's act, it 
vas objected, that this ſtatute does not relate to colts ac- 
crued in criminal caſes. 
The Court inclined to think this caſe was not within the 
att, and the defendant was remanded. But the next day Mr. 
Juftice ASTON aſked the priſoner's counſel if he knew of 
any caſe where a perſon had been diſcharged out of cuſtody 
on the Lord's act, upon an attachment on a civil ſuit; and 
mentioned the caſe of Rex v. Stokes, M. 23 G. 2. B. R. 
which was an application by the defendant, who was in cuſ- 
tody upon an attachment for a reſcous upon an execution, to 
be diſcharged under the act of indemnity, 20 Geo. 2. c. 52. 


26, contained an exception as to all perſons guilty of can- 
tempts, But LEE, Chief Juſtice, there (aid, © it was not a 
* contempt within the proviſion of that ſection, the con- 
* tempts there excepted being confined-to caſes where te 
rights of the ſubject only are concerned, and. therefore thæ 
* Court held, that the defendant was entitled to his diſ- 
charge. The cont · mpts ſo excepted by that act are, in 
ales of proſecutions in the name of the crown, at: the charge 
of a private party, and the words of exception are, & unleſs 
© the defendant in ſuch proſecution ſhall pay to ſuch private 
* proſecutor, his.executor or adminiſtrator, ſuch coſts as the 
*+court, where, &c. ſhall award to be paid.“ ng 
G g word 


[+542] 


INDICTMENT. 


been indicted at the general ſeflions of the peace for the 


city of Landon, for an aflault, the indictment was removed u 
into this court by certiorari; and, on the trial, the defendant 
was found guilty, and afterwards ſentenced to pay 6s. 8d; 


| which he paid. The proſecutor is ſince dead, and no perſon il ® 


[1545] 


termine that he is not entitled to it, the executors or admi 
niſtrators of the proſecutor ought to have the advantage 0 


—and diſcharged the rule. 


come a debt; and the demand, which muſt be made unde 


tempt, he muſt come within the letter of the law; therefor 


hath adminiſtered to his eſtate and effects. And no demand N 


having been made by the proſecutor in his lifetime for the 


| Coſts, this motion was made upon the ſuppoſition that they 


never could be demanded now; the words of the ſtatute de 
5 and 6 W. and M. c. 11. ſ. 3. being © that the proſecuto v 
for the recovery of ſuch coſts ſnhall, within ten days after 
& demand made of the defendant, and refuſal of payment, on | 
& oath, have an attachment granted againſt the ſaid defen- ſeq 
« dant.” On this ſtatute the proſecutor may move fu N 
an attachment for nonpayment of coſts, after a demand by gle 
him made, but that could not be done in this caſe for want Nur 
of a perſonal demand. | 
It was now contended wk the rule, that the recog: 4 
nizance ſhould not be diſcharged, becauſe either the atto. I he 
ney has a lien on it for his fees; or if the Court ſhould de. 4 


it; for the coſts were taxed in the lifetime of the ptoſe 
cutor. 


The Court conſidered theſe coſts as a debt, actually veſted 


On a ſubſequent day ( 33 having been grantet 
of the proſecutor's effects) it was moved that the defendant! 
recognizance might be eſtreated, to entitle the perſonal re 
preſentatives of the proſecutor to the coſts, _ 

| BuLLEeR, Juftice—When the coſts are taxed, they be 


this act of parliament, is only as to the remedy, The: 
medy given is by attachment: and to bring a party into col 
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INDICTMENT. 


there muſt have been a demand of ten days on the defen- 
dant, before an attachment could have gone againſt him. 
But here the coſts were taxed in the lifetime of the proſecu 
tor; they became a debt veſted, and will go to his perſonal 
repreſentatives. 

Per Curiam.—Rule abſolute. | 
tlt is laid down in one caſe, that the proſecutor of a an in- + $46] 
liftment ſhall pay coſts for not proceeding to trial purſuant Nex v. Ed- 
to notice. | 


419, Salk. 193. 

But this doctrine is ſaid to have been over-ruled in a ſub- N v. 
ſeguent caſe, where it was holden, that coſts are not payable Roſſiter, B. 
by the proſecutor of an indictment, notwitſtanding he ne- 3 * 255 
glect to go on to trial according to notice given for that Tos, —— 
purpoſe, = 

But the defendant or perſon indicted is liable to pay 2 8 " 
ih after giving notice of trial, he do not proceed in purſu- 2 Kely. 
tees | „ 2 8tr. 

It hath been determined, however, that calls for not go- ws 
Ing on to trial are not payable by the party indicted, where 
full ſpecial jury (moved for by himfelf) do not appear, and 
neither party pray a tales, although the defendant had a 
farrant for a tales in court. 

For where, upon ſhewing cauſe againſt a rule for the de- Rex v. 
ſndant to pay coſts for not going on to trial, the circum- 1 
es were, that the defendant, after having, upon applica- 5 G. 2. 
bon to the court, obtained a rule for a ſpecial j jury, and like- 5. C hk 

nſe procured a warrant from the Attorney-General for 2 5 25 
alen, in caſe there ſhould be a defect of j jurors, made up the | 
ord and carried it down for trial. That eleven only of the 
pecial jury appeared; and the counſel for the proſecutor 
would not pray a tales, though the warrant was given them: 
nd that the defendant's counſel not praying one, the 
aſe was mace a remanet pro defedtu Juratorum, 


1049. 


The 


11547] 
he having, by carrying down the record, and producing the 


diſcharged. 


INDICTMENT. 
The Court held, that the defendant ſhould pay no coſts, 


warrant for a tales, done all that was neceſſary to put the 
proſecutor in a capacity to try the caule, if he would. Rule 


This likewiſe was a rule calling upon the defendant to 
ſhew cauſe, why he ſhould not pay coſts to the proſecutor 


. for not proceeding to trial in purſuance of his mT " 


notice given for that purpoſe. by 

It was an indictment for refuſing to take upon himſelf in 
the office of borſholder: which inditment the defendant Wi" 
had removed by certiorari; and thereupon had (of courſe) 
entered into a recognizance to appear, plead, and try it at 
the next aſſizes. The defendant had obtained a rule for a ſM"* 
ſpecial jury, and every thing was ready for trial; but only 
five of the ſpecial jury appeared, and neither fide prayed a 
tales (though the defendant had a warrant for a tales in 
his pocket.) pole 

The queſtion was, whether; under theſe e ING jat 


the defendant was obliged to pay colts for not going on to the 
trial? the 
avi 


[+548] 


39. 
Moor, B. 
R. H. 6G, 
2. 2 Str. 
946. S, C. 
2 Kely. 
103. 8 P. 
Rex v. 
Gale. B. 


EX. H. 16. 


3. Vide 
3 Burr. 
1468. 1 Bl. 
450, 


ſecutor might have come prepared with a warrant for a falt 


The Court were unanimouſly of opinion, that the defen- 
dant had not been guilty of ſuch a default as could render I“ det 
him liable to pay coſts for not going on to trial. The pro- 


if he had thought proper. Rule diſcharged. 

+ The defendant having removed an indictment for perju- 
ry, into the King's Bench, and paid coſts for not proceeding 
to trial conformably to notice, the Court refuſed a motion 
on behalf of the proſecutor to quaſh his own indictment, un- 
leſs he would conſent to pay the defendant his cofts, 

It is a certain principle that the king himſelf neither pays 
nor receives cofts in any caſe; and, as an indictment is an 
accuſation of one or more perſons of an offence, which 


the public good requires ſhould be puniſhed, it is deemed the 
king's 
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ting's ſuit merely, and carried on in his name, but at the in- 
fance of any private individual; therefore, no coſts are 
payable to or by either the proſecutor or defendant, unleſs. 
by virtue of ſome act of parliament... 

But it is the common practice of * Court of King" 82 2 Hawk. P. 
Bench, to induce perſons, who have been convicted upon in- — _ 
iments, to make ſome ſatisfaction, to proſecutors for the 
colts of the proſecution, and alſo for the damages ſuſtained 
by the injury, whereof the defendants are convicted, by in- 
imating an inclination, on that account, to . the 
fine due to the king. 

So, after a defendant has been convicted upon an indict- > ans _ 
nent for treſpaſs and aſſault, or any other inj ury of a private 7 Ed-45. 
nature at the ſeſſions, the Court frequently recommend the 
defendant to make the proſecutor ſome pecuniary reparation 
for the injury, which, if he conſent to, and the proſecutor 
xknowledge himſelf ſatisfied, a ſmall fine only will be im- 
poſed upon the defendant. And ſometimes, in proſecution 
at the ſeſſions, the proſecutor and defendant agree before [+549] 
the defendant has pleaded to the indictment, in which caſe, 
the defendant pleads guilty, and, upon proving (by an affi- 

kit of one of the ſubſcribing witneſſes, which muſt be filed) 
ꝛgeneral releaſe executed by the proſecutor, the Court will 
ſet a trifling fine. Or, if the defendant have pleaded to the 
nditment not guilty, and, afterwards, obtain a general re- 
leaſe from the proſecutor, he may come into court, and, 
won relinquiſhing his former plea, pleading guilty, and 
proving the releaſe as above, on motion of counſel, a ſmall 
ine will be ſet by the Court. | 

The Court of King's Bench appear, formerly, to have 
made a diſtinction between proſecutions for offences of a 
private, and ſuch as were for offences of a public nature. 

After a conviction upon an indictment for an offence of the 
former deſcription, as for an aſſault and battery, the Court, Th. i 
* the defendant refuſed to go | before the maſter for v. 1 2 


5 the 28 C. a. 


' INDICTMENT. 


Bay. Rep. the purpoſe of ſettling a compenſation to the proſecutor for if | 
— — the injury, and his coſts, would never ſet a greater fine than 
230. was proportionate to the injury, merely to indemnify the po. 
ſecutor his expences, by a third part of ſuch fine, — becauſe, 2 
in ſuch caſe; an action might have been maintained. But : 
where a defendant, after being convicted on an inditment 2 
for an offence of a public nature, refuſed to go before the f 

| maſter, the Court would have impoſed a very heavy fine, in 
order that a third part thereof might be ſufficient to reimburſe in 
the proſecutor the whole, or at leaſt a conſiderable part of fi 
8 his coſts. And, accordingly, in ſeveral inftances of convic- ¶ ec 
v. e King tions upon indictments for public nuiſances, notwithſtanding Ill cc 
man, B. R the +nuifances had been abated, the Court refuſed to ſet ſmall I m. 


IJ fines, unleſs the defendants would conſent to go before the || ; 


8 maſter. lin 
9 

The King v. Haddock, H. 12 G. 2. The King v. Dyke, T. 21 G. 1. cited ibid, vide | 
etiam Fort. 254. T. 28 and 29 G. 2. Say. Rep. 231. ? for 


But ſubſequent reſolutions, it ſhould ſeem, have « over- bor 
ruled this diſtinction. In Rex v. Nicholls, after delivering cer 
the judgment of the Court, Ryp Ex, Chief Juſtice, added, he | 
that they deſired to have it underſtood, that, whatever might IW qe 
have been theretofore done, the Court would not for the time I of 

to come ſet a large fine in any caſe of a conviction upon if (he 

an indictment, than the nature of the offence required, a- an 

though the perſon convicted ſhould refuſe to go before the MW 1G 

* maſter. | the 

= The King And conformably to this opinion in another caſe, where lf the 

| | T. — hs the defendant had been convicted upon an indictment for a ¶ unle 

| nag public nuiſance, but which was abated after the conviction, 

| S. F. The a fine of no more than fix ſhillings and eight-pence was 

| _ ſet ;—and Lord MavsF1ELD obſerved, the nuiſance being 

T. 29 and abated, it is by no means proper to ſet a large fine, although 
$95" 280, the defendant has refuſed to go before the maſter. 

The King This was an indictment for not repairing an highway, and 

v. lohabj- "the defendants, after pleading, not guilty, moved upon a cer- 
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INDICTMENT. 

ifcate of two juſtices of the peace, that the way had, fince Helke 
the finding of the indictment, been put into repair, for leave ay 55 tag 
to withdraw their plea, and to plead guilty, and to ſubmit to 

a ſmall fine. The Court would not grant the motion, unleſs 

the defendants would conſent to pay the proſecutor his coſts, 

25 between attorney and client ; which being agreed to, a 

ſmall fine was ſet. 

+But in this caſe, which was an indictment for not repair- [+551] 
ing a road, and motion to ſubmit to a ſmall fine, on a certi- The King. 
fate that the road was now in repair, upon its being inſiſt- 2 
ed for the proſecutors, that the defendants ſhould pay the 33 
coſts of the proſecution, before they ſhould be at liberty to T. 16. 
make ſuch ſubmiſſion, the Court ſaid, that that was contra. 3: Bl. 295+ 
ry to their practice; and therefore ſet a fine of only ſix ſhil- 
lings and eight-pence. 

In the King v. Wingfield, the Gs being indicted he King 
for not repairing a road ratione tenure, applied to the Court, ok 2 
for leave to plead guilty, and ſubmit to a ſmall fine, on a T. 6 G. 3. 
certificate that the road was repaired. This being denied, Bl. 60%. 
he pleaded not guilty, and the indictment went to trial, when 
the defendant was convicted; it appearing, that, at the time 
of the preſentment and ſubſequent application to the Court, 
the road was out of repair, but was repaired before the trial. 

And now it was moved, that the defendant might ſubmit to 

2 ſmall fine, without payment of the proſecutor's coſts; on 
the authority of the King and Cheſhunt. But the Court, on 
the circumſtances of the caſe, refuſed to ſet a ſmall fine, 
unleſs the defendant paid the proſecutor's coſts . 
to the prior application, 


SECT. 


OF COMPLAINTS BEFORE JUSTICES 


SECT. Il. 


[+55 2] Of qu, en Complaints Ain! before Juſtices of the 
Peace out of Scſſwons. 


BY the 18 Gee. 3. c. 19. f. 1, reciting that by the laws 

now in being, his majeſty's juſtices of the peace are not 
ſufficiently authorized on complaints that come before them 

out of ſeſſions, to award coſts againſt either the perſon com- 

plaining, or the perſon againſt whom any complaint is made, 

: —it is enacted, That where any complaint ſhall be made 
— « before any of his majeſty's juſtices of the peace for any 
— « county, riding, diviſion, city, town corporate, franchiſe, 
of ſeſſons, © or liberty, and any warrant or ſummons ſhall iſſue in con- 


os gre tag « ſequence of ſuch complaint, it ſhall be lawful for any 


coſts, « juſtice or juſtices of the peace, who ſhall have heard and 
« determined the matter of the ſaid complaint, to award 

ce ſuch coſts to be paid by either of the parties, and in manner 

e and form as to him or them ſhall ſeem fit, to the party in- 

« jured: and in caſe the perſon ſo ordered by the ſaid juſtice 

« or juſtices to pay ſuch ſums of money as aforeſaid, ſhall 

| e « not forthwith pay down, or give ſeCurity for the ſame to 
| — pate « the ſatisfaction of the juſtice or juſtices, it ſhall be Jawful 
be levies © for the ſaid juſtice or juſtices, by warrant under his hand 


by dil nr oh 3 « and ſeal, or their hands and ſeals, to levy the ſame by diſ- 


if no d ſ- 
treſs, per- ( treſs and ſale of the goods and chattels of ſuch perſon ſo re- 


ſon to be © fuſing or neglecting: and where goods and chattels of 


1 bee cannot be found, to commit ſuch perſon to the 
Ortel 
25 | „„ 


of the 
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n to the 
ce houſe 


OF THE PEACE OUT OF SESSIONS. 


« houſe of correction for the ꝓplace where ſuch perſon ſhall [f 553] 
« reſide, there to be kept to hard labour for any time not ex- 
« ceeding one month, nor leſs than ten days, or until ſuch 
« ſum or ſums of money, together with the expences, at- 
« tending the commitment of ſuch perſon to ſuch houſe of 
« correction, be firſt paid. 92 
18 Geo. 3. c. 19. ſ. 2. “ Provided Werten that up- If penalty 
* on the conviction of any perſon or perſons upon any penal 3mouar to 


« ſtatute or ſtatutes, where the penalty or penalties ſhall pounds, 
amount to or exceed the ſum of five pounds, the ſaid coſts OR 


« ſhall be deducted by the ſaid juſtice or juſtices, according thereout, 


that th 
« to his or their direction, out of the ſaid penalty or penalties, e 


« ſo that the ſaid diſcretion ſhall not exceed one-fifth part of de not cn 


ceed one- 


« the ſaid penalty or penalties; and the remainder of the — of pe- 
n alty. | : 


« ſaid penalty or penalties ſhall be paid to, or divided among, 
« the perſon or pcrſuns who would have been entitled to the 
« whole of the penalty or penalties in caſe this act had not 
« been made.” 
18 Geo. 3. C. 19. . 9. It ſhall be lawful for the 1 Quarterleſ- 


& in aun ſions to 
in quarter ſeſſions aſſembled, to lay down or alter, from u. ins 


« time to time, ſuch rules and regulations, as to any coſts or lations for 
charges thereafter to be allowed to any perſon, by virtue of of — 


« any part of this act, as to them ſhall ſeem moſt juſt and d age * 


© reaſonable: which rules and regulations, having received ing, after 


pprobation and ſignature of one or more of his ma- ive the 


© jeſty's juſtices of oper and terminer, or general gaol deli- apprabati- 
* very, at the aſſizes for the county, ſhall be binding, and — — 
© not otherwiſe, on all perſons whatſoever: and no perſon the judges 
A of aſlize, 
whatſoever ſhall be allowed any greater ſum of money, by &c. 
«f virtue of this act, than according to the ſaid rules and re- 11554] 


© pulations fo approved of as aforeſaid,” 


SECT. 


OF APPEALS TO THE GENERAL, 


SECT. III. 


Of Qin, en Appeals to the General or Quarter Seſſions of 
| Res the Peace. © „ 


Juices at THE 8 and q V. 3. c. 30. ſ. 3. for the more effectual pre. 
— on venting of vexatious removals, and frivolous appeals, en- 
them bon. acte, ( That the juſtices of the peace of any county or rid- 
eerning the « ing, in their general or quarter ſeſſions of the peace, upon 


ttlement 


of any poor C any appeal before them there to be had, for and concern- 
— th. 6 ing the ſettlement of any poor perſon, or upon any proof 
— party before them there to be made, of notice of any ſuch ap- 
— peal to have been given by the proper officer to the 
« churchwardens or overſeers of the poor of any pariſh or 
« place (though they did not afterwards proſecute ſuch ap- 


4 peal) ſhall, at the ſame quarter ſeſſions, award and order 


« to the party for whom, and in whoſe behalf, ſuch appeal 


4 ſhall be determined, or to whom ſuch notice did appear to 
« have been given, as aforeſaid, ſuch coſts and charges in the 
law, as by the ſaid juſtices in their diſcretion ſhall be 
« thought moſt reaſonable and juſt, to be paid by the church- 
( wardens, overſeers of the poor, or any other perſon, 


« againſt whom ſuch appeal ſhall be determined, or by the 


4 party, « perſon that did give ſuch notice as aforeſaid; and if the 
iable to 
pay ſuch | | | 
| 3 « county, riding, city, or town corporate, or elſewhere, out 


county, any © of the juriſdiction of the ſaid court, it ſhall be lawful 


N (+ 555] « for any juſtice of the peace of the county, riding, City, li- 
myirice . 
here fuch © berty, or town coporate, wherein ſuch perſon ſhall inhabit, 


party re- [T4 . . 97 . . 

om and every ſuch juſtice is hereby required, upon requeſt to 
requeſt and . « him 
production | 


« perſon ordered to pay ſuch coſts ſhall happen to live in any 


ons of 
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ls, en- 
or rid- 
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y proof 
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« him 


OR QUARTER SESSIONS. 


« him for that purpoſe to be made, and a true copy of the 2 | 


order for the payment of ſuch coſts produced, and proved 3 
« by ſome credible witneſs upon oath, by warrant under by Altre 


« his hand and ſeal, to cauſe the money mentioned in that &c· 

« order to be levied by diſtreſs and ſale of the goods of the . A. 
« perſon that is ordered and ought to pay the ſame ; and if treſ. parry 
« no ſuch diftreſs can or may be had, to commitſuch perſon na pon 
« to the common gaol of that county or liberty, there to | 2 
« remain for the ſpace of twenty days.“ 


By 17 Geo. 2. c. 38. ſ. 4. it is enacted, “ That in caſe — — 
« any perſon or perſons ſhall find him, her, or themſelves ag- the poop. 
« grieved by any rate or aſſeſſment made for the relief of the m ppe 


may ap 


« poor, or ſhall have any material objection to any perſon 3 c 


« or perſons being put on, or left out of ſuch rate or aſſeſl- | 1 


ment, or to the ſum charged on any perſon or perſons 


« therein, or ſhall have any material objection to ſuch ac- 
„count as aSreſaid, or any part thereof, or ſhall find 
« him, her, or themſelves aggrieved by any neglect, act, ar 
« thing done or omitted by the churchwardens and overſeers 
« of the poor, or by any of his majeſty's juſtices of the peace; 


© it ſhall be lawful for ſuch perſon or perſons, in any of the _ 


« caſes aforeſaid, giving reaſonable notice to the church- 

< wardens or overſeers of the poor of the pariſh, townſhip, 

« or place, to appeal to the next general or quarter ſeſſions 

« of the peace for the county, riding, diviſion, corporation, | 
4 for franchiſe where ſuch pariſh, &c. lies; and the juſtices 1 56 ] 
« of the peace there aſſembled are hereby authorized and authorized 


« required to receive ſuch appeal, and to hear and finally de- ws 


termine the ſame; but if it ſhall appear to the ſaid juſtices . 
that reaſonable notice was not given, then they ſhall ſuch ap- 


« adjourn the ſaid appeal to the next quarter ſeſſions, and —_— 


* then and there finally hear and determine the fame; and — the 
: : : | art y ſuc- 
* the ſaid juſtices may award and order to the party, for eye 


“ whom ſuch appeal ſhall be determined, reaſonable coſts, heron, 35 
is directed 


*in the ſame manner that they are empowered to do in caſe by the 8 
- -and 9 M.. 
l 3 C. 30. 


OF APPEALS TO THE GENERAL 


« of appeals concerning the ſettlements of poor perſons by 
& an act made in the eighth and ninth years of King Willian 


« the Third.“ 

And by the 80. ſect. of the 13 Geo. 3. c. 78. (an act, 
for reducing into one act of parliament, the ſtatutes for the 
amendment and preſervation of the public highways in Eng- 
land) perſons aggrieved by any thing done in the execution 
of that ſtatute, and for which no particular mode of relief is 
therein appointed, may appeal to the general quarter ſeſſions; 
—luch appellant giving notice in writing of ſuch appeal, and 
of the matter thereof, to the perſon againſt whom ſuch com- 
plaint ſhall be made, within ſix days after the cauſe of com- 
plaint aroſe, and within four days after ſuch notice, intering 
intoa recognizance before a juſtice, with one ſufficient ſurety, 
conditioned to try his appeal at, and abide the order of, and 
pay ſuch coſts as ſhall be awarded by, the quarter ſeſſion, 
And the ſeſſion upon due proof of ſuch not e: and recogni- 
zance, ſhall hear and finally determine ſuch appeal in a ſum- 
mary way, and award coſts to the party appealing or ap- 
[+557] pealed fagainſt; to be levied and recovered (under /e@. 72.) 
by diſtreſs and ſale of the goods of the perſon ordered to pay 
the ſame, by warrant under the hand and ſeal of ſome juſtice 
DE =D within the limit where ſuch order was made; if no diſtrets 
party liable Can be found, and ſuch coſts be not forthwith paid, the party, 
pe bf a _ in liable to pay the ſame, may be committed to gaol, or to the 
zue her houſe of correction, for any time not exceeding three months, 

2 unleſs the coſts ſhall be ſooner paid. 


this clauſe 
contains 


the ſame proviſions, as the 8 „ 3. e 39. f. 3. ſupra. $54. 

1 Ang the 1 3 Geo. 3. C. 84. (the gencral turnpike- act) con- 

8 l. 76. rains ſimilar proviſions with regard to appeals to the ſeſſions, 
by perſons aggrieved by any thing done in purſuance of that 
a-t. 

18 8. 3, So, by the 18 Geo. 3. c. 19. ſ. 5. (an act, inter alia, fc 


„ t : : 
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ol QUARTER SESSIONS. 
the overſeers of the poor of any place find that ſuch place is 


aggrieved by any neglect, act, or thing done, or omitted by 


the conſtable, headborough, or tythingman of ſuch place, or 
by any of his majeſty's juſtices of the peace;—or ſhall have 
any material objection to any part of the account delivered in 
by ſuch conſtable, &c. of the ſums by him expended on ac- 
count of the ſaid place, or tothe determination of the juſtice, 


who examined and ſettled ſuch account purſuant to the di- 


rections of that act; — they may, giving reaſonable notice to 
the juſtice, conſtable, &c. appeal to the next general or 
quarter ſeſſions for the county, riding, &c. where ſuch place 
lies, who ſball hear and finally determine the ſame : but if it 
ſhall appear to the juſtices, that reaſonable notice was not 


given, they ſhall adjourn the appeal to the next quarter 


ſeſſions. And the juſtices may order to the party, for whom 
fluch appeal ſhall be determined, reaſonable colts, in like 


manner as they are empowered to do in caſes of appeals con- 


cerning ſettlements, by the 8 and 9. 3. c. 20. 


It has been holden that an indictment lies for not paying 


colts awarded by an order of ſeſſions, upon diſcharging an 
appeal againit a poor's rate, under the 17 Geo. 2. c. 38. 


[+558] 


Thus where, upon ſhewing cauſe againſt a rule for quaſh- Rex v. 


ing an indictment, it appeared, that the indictment was for 


Boys, B R. 
M 27 G. 2. 


3 to an order of ſeſſions, whereby coſts were or- Say. Rep. 


dered to be paid by the defendant upon the diſmiſſion of an 
appeal to a poor's rate. 


By the Court.—-lt is in general true, that diſobedience to 


an order of ſeſſions is an indictable offence. | 

It has been ſaid, that as the ſeſſions are only empowered 
by the 17 Geo. 2. c. 38. to order coſts upon an appeal of this 
fort, in the ſame manner as they are by the 8 and 9 W. z. 


108. 


c. 30. empowered to do upon an appeal to an order of re- 


moval, an indictment does not lie in the preſent caſe, be- 


cauſe the remedy given by the 8 and 9 V. 3. is by diſtreſs: 


but this objection: is not well founded, for the remedy by | 


diſtreſs 


OF APPEALS TO THE GENERAL 


_ diftreſs is only given, where the perſon ordered to pay the 
coſts lives out of the juriſdiction of the court. Rule diſ- 
charged. 

S. C. B. R. The fame objection was afterwards a ang time made 


25. upon a demurrer to this indictment, and * over - ruled by 


+ the Court. 

Another objection upon the demurrer was, that the 
charge in the indictment was not poſitive, but by way of re. 
cital. It was as follows: whereas the Reverend J. S. did 
appeal, &c. this court doth diſmiſs the appeal as frivolous, 
and doth award twenty ſhillings, to be paid by the Reverend 


J. S. to the overſeers of the pariſh of Redburn. 
The Court over- ruled this exception alſo, and held that 


it was neceſſary to ſet out the order of ſeſſions in the indict- 
ment, and-it was proper to ſet it out, as it is done, in the 
words of the order. But this is only matter of inducement; 
for the offence charged in this indictment is, -that-the deſen- 
dant refuſed to pay the coſts awarded, and it is charged po- 


ſitively that he did refuſe. 


SECT. IV. . T 


Of Cots, upon removing Convictions, &c, by Certiorari. I : 


T is enacted by the 16 Geo. 3. c. 30. .. 19. (an act againlt I Ve 
deeraſtealers) © That no certiorari ſhall be allowed to re- 


Upon re- 

— * move any conviction or other proceedings on this act, un- 
on 16 G. 3. c Jeſs the party convicted thall, before the allowance of ſuch 
c 30. by 4 certiorari, become bound to the proſecutor in the ſum of 


cer nlorae i, 


8 one hundred pounds, with ſufficient ſureties as the juſtice 
victea to | 
become | | « before 


L 


d pay the 
Rule diſ- 


me made 
-ruled by 


that the 
ay of re- 
J. S. did 
frivolous, 


Reverend 


held that 
he indict- 
e, in the 
ucement ; 
the defcn- 
arged po- 


rtiorari. 


act againſt 
ved to fe- 
s act, un- 
ce of ſuch 
he ſum of 
he juſtice 

« before 


OR QUARTER SESSIONS. 


| ; | | . | N bo i 
ce before whom the offender was convicted hall approve _ wh 


4 * © = ſufficient 
F (a),] with condition to pay unto the ſaid proſecutors "tr A 


« within thirty days after ſuch conviction confirmed, on ( payment of 
« a procedendo granted, his full coſts, and damages, to be CRE _ 


« #aſcertained upon his oath; and ſhall alſo become bound [+560] 
to the juſtice before whom the offender was convicted, in 1 
ſixty pounds, for each offence; to proſecute ſuch certiorari words are 
with effect; and to pay the forfeitures to the juſtice, to be —.— 
diſtributed according to the directions of that act, or to but they. or 
e ; 8 ; ſome ſuch 
render to the juſtice ſuch perſon convicted within thirty days like, are 


28 ; | neceſſary 
after conviction confirmed, or a procedends granted. to complete 


the ſeuſe. (5) So in the ſtature. 


By 16 Gee. 3. c. 30. ſ. 21. © If any perſon ſhall think Appeal to 
« himſelf aggrieved by the determination of any juſtice upon — 
« conviction of any of the offences in this act, and ſhall not 
« have ſought his remedy, by removing the matter by certio- 

« rart as aforeſaid, ſuch perſon may appeal to the general 
d or quarter ſeſſions of the peace, to be held for the ſaid 


© county, diviſion, or place where ſuch perſon was convict- 


« ed next after the expiration of twenty days from the time 
c of ſuch conviction ; giving to the proſecutor fix days notice, 
«in writing, of his intention of bringing and proſecuting 
« ſuch appeal, and of the matter thereof; and entering into 
tecognizance before a juſtice, with two ſuſſicient ſureties, 
*to be approved by the ſaid juſtice, on canviction, (c) to /c) So in 
* appear and try the appeal at ſuch ſeſſions, and to abide by e 
© the order or determination of ſuch court, and for payment 
« of ſuch coſts and charges as ſhall be awarded at the ſaid 
court. And in caſe the conviction ſhall be there affirmed, 
* the party appealing ſhall pay to the proſecutor his full 
* colts, to be aſcertained by order of the ſaid court of 
* ſeſſions,” 1 Tz 
But by the 23 ſe. of 16 Ges. 3. c. 30. it is enacted, vide poſt 


chat no ſach conviction ſhall be removed or removeable [+561] 
Hh by 


CERTIORARI. 


ce by certiarari, or any other writ or proceſs whatſoever, into | 


any of his majeſty's courts of record at Vſiminſter, any 

« Jaw or ſtatute to the contrary notwithſtanding.” 5 
No cortiora- = The 5 Ann. c. 14. ſ. 2. (an act for the better preſerva- 
: — 2 tion of the game, ) enacts, that [no] (1) certiorari ſhall 


remaxea © be allowed to remove any conviction or other proceedings 
conviction 


on g Ann. on this act, into any of the courts at M gſiminſter, upon 


| 6 un- « any pretence whatſoever, unleſs the party convicted fhall, 


party.con- © before the allowance of ſuch certiorari, become bound to 


wn de « the proſecutor in fifty pounds, with fuch ſufficient ſecuri- 
— ce ties as the juſtice before whom the offender ſhall be 
cutor in ( convicted, ſhall think fit, with condition to pay to the pro- 

« ſecutor within fourteen days after the conviction [ confirm- 


ol. with 
ſecurities © ed, ] (1) or procedends granted, his full coſts and charges, 


to pay Full « to de aſcertained upon his oath. And in default thereof, 
c the juſtice ſhall proceed in execution of the conviction, in 


charges. 
« ſueh manner as if no certiorari had been awarded,” 
And the like in effect is enacted bythe 4 and 5 W. and M. 
c. 23. ſ. 7. (which is entitled, an act for the more eaſy diſ- 
covery and conviction of ſuch as ſhall deſtroy the game of 
this kingdom,) in relation to convictions on that ſtatute. 
After reciting, that, in many caſes, where his majeſty's 
tjuſtices of the peace by law were empowered to give or 


62 | 
[ts ] make judgments or orders, divers writs of certiorari had 


been procured to remove ſuch judgments or orders into his 


majeſty's Court of King's Bench at Veſtminſter, in hopes 
thereby to difcourage, and weary out the parties concerned 
inſuch judgments or orders, by greatdelays and expences;— 
No certi- the 5 Geo. 2. c. 19. f. 2. enacts, © That no certiorari ſhall 


1 « be allowed, to remove any ſuch judgment or order, unleſs 
CEE | ce the 


(1) The word [Ve] is inſerted inſtead of the words {if any] which are in 

the act, ſince the former word ſeems neceſſary to make up the ſcnſc ; and 

the word [confirmed] is added for the ſame reaſon. Vide 2 Bura's Juſt, ed- 
16. p. 336. | 
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CERTIORARI 


« the arty or parties proſecuting (1) ſuch certiorari, 1 ro move 


« the allowance thereof, ſhall enter intoa recognizance with ders, with- 
Out à re- 
« ſufficient ſureties, before one or more juſtices of the cognizance 


« peace of the county or place, or before the juſtices at their in 300. to 

« general quarter ſeſſions, or general ſeſſions, where ſuch —_ 
judgment or order ſhall have been given or made, or before _ pY 

« any one of his majeſty's juſtices of the ſaid Court of King's and charg- 


« Bench, in the ſum of fifty pounds, with condition to pro- due le 
« ſecute the ſame at his or their own coſts and charges with be afficmed. 
effect, without any wilful or affected delay, and to pay 
« the party or parties in whoſe favour, and for whoſe benefit 
«{uch judgment or order was given or made, within one 
month after the ſaid judgment or order ſhall be confirmed, 
« their full coſts and charges, to be taxed according to the 
© courſe of the court where ſuch judgments or orders ſhall 3 
« be confirmed ; and in caſe the party or parties proſecuting of recoeni- 
« ſuch certiorari, ſhall not enter into ſuch recognizance, or e — 
ſhall not perform the conditions aforeſaid, it ſhall and may ceed. 
be Jawful for the ſaid juſtices to proceed and make ſuch [f 56 3] 
further 4order or orders for the benefit of the party or par- 
6 ties for whom ſuch judgments ſhall be given, in ſuch 
“manner as if no certiorari had been granted.“ Recogni- 

5 Geo. 2. c. 19. ſ. 3. © And it is hereby further enacted) zance to be 


certified 


© that the recognizance ſhall he certified into the Court of into the 
King's Bench, and there filed with the certiorar;, and or- — U 


« der or judgment thereby removed; and if the ſaid order or it party 


judgment ſhall be confirmed by the ſaid court, the perſons —_—_ 


* entitled to ſuch coſts for the recovery thereof, within ten — the 
« days after the demand made of the perſon or perſons who greg” at- 


* ought to pay the ſame, upon oath made of the making — —＋＋ 
* ſuch demand, and refuſal of payment thereof, ſhall have an granted 


Hh 2 | ce attachment 


1) The party proſecuting a certiorar i to remove a conviction, &c. mult, 
under this act, Limſelf enter into a recognixance with t2ro ſuretier, in 504, cact 
to proſecute with effe&, &c. The King 1 v. Boavghey and cthers, B. R. P. 
16G, 3. 4 T. N. 281. c 


CERTIORARI. 


againſt him © attachment granted againſt him or them by the ſaid court, 


for the 
contempt. 


C for ſuch contempt, and the ſaid recognizance ſhall not be 
« diſcharged, until the coſts ſhall be paid, and the order ſo 


confirmed ſhall be complied with and obeyed.” 


It may be proper to take notice of another ſtatute upon 
this ſubject, the 13 Geo. 2. c. 18. ſ. 5. by which it is en- 
acted, that no writ of certiorari ſhall be granted, to remove 
any conviction, judgment, order, or other proceedings, before 


any juſtice of the peace, or the general or quarter ſeſfions, 


[+564] 


The King 
v. Eaton, 
B. R. M. 
28 G. 


unleſs it be applied for within ſix calendar months next after 
ſuch conviction, (1) &c. had or made, unleſs it be duly 
proved upon oath, that the party ſuing forth the ſame, hath 
given ſix days notice thereof in writing, to the juſtice or 
+juſtices, or two of them, (if ſo many there be,) before 
whom ſuch conviction, &c. was had or made, to the end, 
that ſuch juſtices, or the parties therein concerned, may 
ſhew cauſe, if they ſo think fit, W iſſuing the certis- 
rari. 

The nineteenth and twenty-third clauſes of the ſtatute 
16 Geo. 3. c. 30. above ſtated, at firſt view appear repug- 
nant and irreconcileable ; but the Court of King's Bench 
determined, in a very late caſe, that the reſult of the ſeveral 
proviſions in this act is, that the defendant has an option, 


2 T. 1 39. either to remove the proceedings from before the juſtice 


convicting, by certiorari, or to appeal to the quarter ſeſli- 
ons; that where he adopts the latter mode, the certiorari 1s 
barred, but not in the former caſe. 

In the King v. Dore, it was holden, mat upon the affir- 
mance of a conviction— for deer- ſtealing, the proſecutor wa 
entitled to tax coſts only, under the 3 W. and AH. c. 10. ſ. 6. 
That act, with many others relating to this ſubject, is indecl 
repealed by the 16 Geo. 3. c. 30. but the words of it, 2 

fu 


(1) A certiorari to remove a convictionmuſt, by this act, be applied for 
within fix months after the date of ſuch con viction. The King v. Bougi* 
hey, B. R. P. 31 G. 3. 4 T, R. 281. | | 


imburſ 

proſeci 

ney. 
But 


C . 


and ther 
ſecutor 
ſhould | 
his (the 
convicti. 
behalf of 
not be d: 


CERTIORARI. 


far as reſped the quantity of the od" 8 coſts, and the 
mode in which they are to be aſcertained, are n, in the 
latter ſtatute. 
Thus a conviction againſt the defendant for deer-ſtealing, The King 


having been removed by certiorari, and affirmed in this x 3 


court, it was moved that the coſts might be referred to the 1 3 
maſter for taxation in an adverſary way; the defendant hay- 

ing given a bond for the coſts, purſuant to the 3 W. and AH. 

c. 10. ſ. 6. 

10n the other fide it was argued, that an n affidavit having [+565] 
been made by the proſecutor that every penny ſet down in 8 
the bill of coſts had been paid by him, he ought to be re- 
imburſed the ſame, it being the [deſign of the act, that the 
proſecutor ſhould have _— to pay even his own attor- 
ney. 

But per a the words of the act are « full 

« cofts and damages,” yet the proſecutor ought not to have 
ſuch allowed as are unuſual or unreaſonable. And PronyN, 
Juſtice, ſaid, that the bill ought to be taxed as between at- 
orney and client. A rule was therefore granted for refer- 
ring the bill to the maſter. 

Where a certiorari is brought to remove a a conviction 
upon the 5 Ann. c. 14. from abſolute neceſſity, and not for 
vexation, nor with a view to controvert the conviction, the 
defendant ſhall not pay coſts, meg the conviction 
be affirmed, 

'Accordingly, a conviction upon the game « kids „ Rex. v. 
been removed by certiorari into the Court of King's Bench, l. K T. | 
and there affirmed, the defendant obtained a rule for the pro- 5b _ 
ſecutor to ſhew cauſe why the maſter of the Crown-office 1720. 
ſhould not be directed to forbear, and not to proceed to tax 
his (the proſecutor's) coſts, relative to the affirmance of the 
conviction; and alſo why the bond entered into by or on the 
behalf of the defendant, on allowing the certiorar;, ſhould 
not be delivered up to be cancelled, 
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CERTIORARI. 
The preſent rule was grounded on an affidavit of hard. 


[+566] ſhip tand oppreſſion upon the defendant ; namely, that al. 


though he had paid the forfeiture upon the conviction, yet 
an action had been brought againſt him for the ſame offence; 
and when he wanted to plead this conviction in bar of the 
action, the juſtice had refuſed to give him a copy of it, and 
he was obliged to remove it by certiorari; and the preſecu- 
tor ſet it down in the paper, and got it affirmed; and then 
the proſecutor became nonſuited in the action. 

On ſhewing cauſe againſt this rule, it was urged, on be- 
half of the proſecutor, that the 5 Ann. c. 14. directs full 
coſts to be paid upon removing theſe convictions, in caſe they 
be affirmed, be the certiorari brought © upon any protence 
e whatſoever.” 

Loxp MansFitLD.—This is not a caſe within the i in- 
tention of the act of parliament of 5 Aan. c. 14. ſ. 2. For, 
this certiorari was not brought for vexation, or out of obſti- 


nacy or perverſeneſs; nor to overhale or object to the con- 


viction: but an action being brought for the ſame offence, 
the defendant in that action could not obtain (though he 
ought to have had it) a copy of the conviction from the 
juſtice of the peace who made the conviction; and therefore 
he was obliged to bring a certierari to remove it; and he 
removed it for that purpoſe only. The proſecutor, there- 
fore, had no occaſion to be at any expence about it; for the 
defendant did not object to it. But the proſecutor ſet it 
down in the paper, only to increaſe expence, and merely fot 
vexation; ſuppoſing, that the defendant would have been 
obliged to pay for it. 

+Therefore the preſent rule ought undoubtedly to be 
made abſolute. 

Wi1LmMoT, Juſtice, was . clear, that this was not 
a caſe within the ſecond ſection of the 5 Ann. c. 14. And he 
thought (as Lord MANnsFIELD alſo did) that the juſtice 


_ ought to have given the defendant a copy of the conviction, 


without 


CERTIORARI. 


without putting him to the trouble and expence of lagi a 
certiorari to remove it. The bringing the action for the 
fame offence was a groſs oppreflion, and the plaintiff in it 
was nonſuited. And though he knew that the certiorari 
was brought only from neceſſity, (as the juſtice had refuſed 
to give the defendant a copy of it, ) and that the defendant had 
actually pleaded it, and uſed it as a good one ;—what, but 
oppreſſion, could induce the proſecutor to ſet it down and 


get it affirmed? He had had the effect of it; the penalty had 


been paid. 
Therefore the rule ought to be made abſolute. 
YarTes, Zuftice, alſo concurred, for the ſame reaſons. 
The juſtice ought to have given the defendant a copy of 


the conviction for it was a record, and the defendant was 
emitled to it. He thought the proceeding of the proſecutor 


to have been a very oppreſſive one, in every ſtage of it; and 
that the bringing the certiorari, under the circumſtances of 
the preſent caſe, did not entitle the proſecutor to his coſts 
upon affirmation of the conviction; and, SEN this rule 


- ought to be made abſolute. 


tAsTON, Juſtice, was clearly of the ſame opinion. 
Rule made abſolute ; and the proſecutor to pay the coſts 


out of pocket, of this application. 
If any material part of an order of ſeſſions be —_ 


although the reſidue be affirmed, by the King's Bench, upon 


it's removal thither by certiorari, no colts are payable under 


the 5 Geo, 2. c. 19. 
As where an order of two juſtices for the removal of a man, The King 
upon his wife, and daughter, having been confirmed, habitants 
appeal to the ſeſſions, generally, was removed by cer- "6 + 1 
tierari into the King's Bench, and there quaſhed as to the 15 G. 2. 
daughter, her age not being ſtated, nor the place adjudged * Str. 198. 


to be that of her ſettlement ; but as to the man and his wife, 
both n were affirmed. 


It 


CERTIORARI. 


* * It then became 2 queſtion; upon the ſtatute of 5 Geo. 2. 
Burr. S. C. c. 19. ſ. 2. whether coſts ſhould be paid? And a caſe was 


rag. But cited of the Inhabitants of Great Chart, M. 16 G. 2. where 
— 2 the Court affirmed the order of ſeſſions as to the point of the 
of the coſts appeal, but quaſhed a reſervation in the ſame order as to 
— coſts in caſe of a new removal; and it was determined, that 
r, . the proſecutor of the certiorari ſhould pay colts. 

But by the Court, —That is a very different caſe from 
this, for there the party could not be affected by the part of 
the order which was quaſhed, till the ſeſſions had made an 
actual order about the coſts ; and the bringing it up for the 

[+569] +purpole of quaſhing that part was unneceſſary, and conſe- 
_ quently vexatious, which is the true teſt to go by. Where- 


as here the pariſh who brought the certiorari were unjuſtly 


| burdened with the daughter, and had no other remedy but to 


come here. And the (parliament never intended to puniſh 
them for taking a legal remedy againſt a gravamen, T here- 
fore the recognizance given on bringing the certiorari 7 yk 


de diſcharged. 
— 2 So where a ſeſſions caſe, removed into B. R. by certiorari, 
B. R. P. is ſent down to be reſtated, and upon its being returned 


33 G. 2. . . K | EIS 
rs e. amended, the pariſh removing it, abandon the proſecution, 


504. S. P. they are not liable to coſts under the 5 Geo. 2. c. 19. 
Rex v. | | | „ 
Bray. B. R. P. 11 G. 3. Ibid. 687. | 


But if they diſpute the amended order, hey ſhall. * 
coſts. 
Thus, upon arguing a ſettlement caſe, the Court, not be- 
ing ſatisfied as to one fact, ſent it down to the ſeſſions to be 
| of Edge- reſtated. (a) Theſeſſions accordingly ſtated that fact, and 
R. H. zi G. returned the caſe here; when the Court thought that the ad- 
> "08 ditional fact ſtated by the ſeſſions was deciſive, and therefore 
Vide 3T. confirmed the order without hearing any argument: but the 
K. 384. counſel on both ſides were inſtructed, and prepared to ar- 


gue it. 


The King 
v. the In- 
habitants 


A motion 


out the 
when t 
cution. 
had no! 
but had 
given 
therefo 

Wh 
ment o 
tiorari, 
13 Geo 
ther thi 
Fenkin, 
oblige | 
cogniz: 


C 
THE 


cious a 


| CERTIORARI. 


4 motion was now made on the part of the * of 
Edgeworth, to diſcharge their recognizance to pay coſts, on 
the ground that their objection to the order of ſeſſions, as it 
was originally ſtated, was well founded; and that conſeqent- 
ly+the other pariſh would not have been entitled to the coſts, 
if the Court had given judgment on that caſe, And the 
caſes of R. v. Hitcham, and R. v. Bray, were relied on. 


But the Court ſaid, that in thoſe caſes, the parties ſuing 


out the certiorari were not held liable for the coſts, becauſe 
when the errors were corrected they abandoned the proſe- 


1570] 


cution. But that, in the preſent caſe, the pariſh of Edyzeworth 


had not abandoned the purſuit, after the caſe was reſtated, 
but had taken the chance of the judgment of the Court being 


given in their favour, when it came here a ſecond time; and 


therefore they ought to pay the coſts. Rule diſcharged. 


Where there is no recognizance entered into for the pay- The King 


ment of coſts upon removing ſummary proceedings by cer- 
tiorari, the court are not authorized to grant them by the 
13 Geo. 2. c. 18. But it is diſcretionary in the court whe- 
ther they will grant a certiorari or not; and, in the Xing v. 
Jenkinſon, the Court ſaid, that, for the future, they would 


enkin-. 


MY B. R. 


M. 26 G. 3» 
1 T. R. 83 


oblige the party applying for a certiorari to enter into a re- 


cognizance to pay coſts, 


b. 


Of gts, on an Information for a Miſdemeanor. 


THE 4 and 5 JF. and M. c. 18. recites, that divers mali- 


cious and contentious perſons had more of late, than in times 
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INFORMATION. 


paſt, procured to be exhibited and proſecuted informations in 
their majeſties Court of King's Bench, at /Yeftminfter, 
againſt perſons in all the counties of Angiand, for treſpaſſes, 
batteries, and other miſdemeanors, and after the parties ſo in- 

3 Purr. formed againſt had appeared to ſuch informations, and plead. 
e ed to iſſue, the informers had very ſeldom proceeded any far. 
ther whereby the perſons ſo informed againſt had been put 

to great charges in their defence; and although at the trials 

of ſuch informations verdicts had been given for them, or 

a noli priſegui entered againſt them, they had no remedy for 


[+571] 


obtaining coſts againſt ſuch informers - and thereupon en- 


Clerk of acts, „ That the clerk of the crown, in the ſaid Court of 


2 « King's Bench, for the time being, ſhall not, without ex- 


no infor- & preſs order, to be given by the ſaid court, in open court, 
matioa, ex- . . . 0 3 
cept by 6r- © exhibit, receive, or file any information for any of the cau- 


— 3 ſes aforeſaid ; or iſſue out any proceſs thereupon, before 


iſive pro- © he ſhall have taken, or ſhall have delivered to him, a re- 


_—_— cognizance from the perſon or perſons procuring ſuch in- 


praſceutor | 

_ _ e formation to be exhibited, with the place of his, her, ot 
ccogni- . | a 

zance to their abode, title, or profeſſion, to be entered to the perſon 


the perlon 4 or perſons againſt whom ſuch information or informations 


intot med 
againſt in © is or are to be exhibited, in the penalty of twenty pounds, 


gebe Pro” <« that he, ſhe, or they will effectually proſecute ſuch infor- 


— ng “mation or informations, and abide by and obſerve ſuch 
the orders orders as the ſaid court ſhall direct; which recognizance 


_— « the ſaid clerk of the crown, and alſo every Juſtice of the 


Recogni- peace, of any county, city, franchiſe, or town corporate 
zance to be « (where the cauſe of any ſuch information ſhall ariſe), are 


taken by | 
the clerk of © hereby empowered to take; after the taking whereof by 


po gps ce the faid clerk of the crown, or the receipt thereof from 


juſtice, and (c any juſtice of the peace, the ſaid clerk of the crown ſhall 


= 1] make an entry thereof upon record, and ſhall file a me- 


Crown- ( morandum thereof in ſome public place in his office, that 


thce for 1 a ; 
rublic 6k « al] perſons may reſort thereto without fee; and in caſe any 


ipcction, cc perſon or perſons againſt whom any information or infor- 
| „. mations 


& mat 
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remair 


e 


tried a 


tute; 


« King's Bench is hereby authorized to award to the ſaid 
e defendant and defendants, his, her, or their coſts, unleſs trial, a ver- 


INFORMATION. 


& mations for the cauſes aforeſaid, or any of them, ſhall be if perſon 


© exhibited, ſhall appear thereunto, and plead to iſſue, and — 


« that the proſecutor or proſecutors of ſuch information or — 
} 
« informations ſhall not, at his and their own proper coſts and Inne, ae 


« charges, within one whole year next after iſſue joined 8 2 


therein, procure the ſame to be tried; or if upon ſuch trial not, at lis 


« a verdict paſs for the defendant or defendants, or in caſe the ee 99 


« ſaid informer or informers procure a nol: proſequi to be en- trial wi: hiu 
one year 


« tered; then, in any of the ſaid cafes, the ſaid Court of aſter iſſue 
joined ;; or 
if, upon 


dict paſs 


a the judge, before whom ſuch information ſhall be tried, the ge. 


« ſhall, at the trial of ſuch information, i in open court, certi- fendant; 


or bar 
« fy upon record, that there was a reaſonable cauſe for ex- mer enter 
« hibiting ſuch information; and in caſe the ſaid informer ? 3 


u or informers ſhall not within three months next after the 4 - ndant 
« ſaid coſts taxed, and demand made thereof, pay to the ſaid cots, un- 


« defendant or defendants the ſaid coſts, then the ſaid de- 2 
& fendant and defendants ſhall have the benefit of the ſaid he trial, 

i recognizance, to compel them thereunto.“ : | OT ON 
a reaſon- 


able cauſe for ſuch in ſormation, If tha 1 do not, within thiee months, af- 
ter taxation and demand, pay the colts, the defendant ſhall have the be eneñt of hus re- 


cognizance to compel him. 


But by the 6th ſect. of this act it is d << That no- Only to ex- 
« thing hereof ſhall extend, or be conſtrued to extend, to Aaron 


« any other information than ſuch as ſhall be exhibited in 1 Frome 
« the name of their majeſties' coroner, or attorney, in the Crown. 
«Court of King's Bench, for the time being, commonly cc. 
called the maſter of the crown office.”—Whence it fol- 


lows, that +informations exhibited by the attorney-general C 15 73] 


remain as they were at the common law. 
It hath been determined, that where an information is * Queen 


Clerk, B. 
tried at bar, the defendant can have no coſts within this ſta- R. T. 
1 Ann. 


tute; for the amount of the recognizance preſcribed by the, Nod. 45. 
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Hawk. P. 


INFORMATION. 


act is only 200. which would be inſufficient to anſwer bar 
2 Hawk, Coſts. 
P. C. o Ed. rized to award coſts, &c. © unleſs the judge, before whom 
c the information ſhall be tried, ſhall, at the trial, in open 
« court, certify upon record, that there was a reaſonable 
« cauſe for exhibiting ſuch informatwn.” which is moſt 
naturally to be underſtood of a trial at ni prius; and it would 
be abſurd to ſuppoſe that the ſtatute intended that the juſtices 
of the King's Bench, at a trial before themſelves, ſhould 
make a certificate to themſelves. To which may be added, 
that where a cauſe is of ſuch conſequence as to be tried at 
the bar, it may reaſonably be intended to be out of the pur- 
view of the ſtatute, which was chiefly deſigned againſt 
trifling and vexatious proſecutions. 
. So if there be ſeveral defendants in an information for a 
v. Danvers miſdemeanor, and any of them be found guilty, thoſe who 
and others, : | 
B. R. are acquitted are not entitled to coſts by this ſtatute, al- 
"WY though the judge may not have certified a reaſonable cauſe. 
S. P. 1 Lin. for exhibiting the information; becauſe previous to the 8 
= „ 9 . 3. c. 10. no defendant in a civil action, in ſuch 
like caſe, could recover any coſts, and the act of 4 and 5 . 
[+574] and M. c. 18. cannot be intended to give defendants in fin- 
formations any other right to coſts, than ſach as they before 
poſſeſſed in civil actions. 
| | But where the defendant in an information is acquitted, 
Rex 
Woodfall, and the judge does not certify, at thetrial, a reaſonable cauſe 
« _ a for exhibiting the information, the Court of King's Bench 
2 Str. 1137. have no diſcretionary power to grant or refuſe coſts, but are 
15% wo bound by the 4 and 5 W. and AMA. c. 18. in ſuch caſe, to 
M. :oAnn. award them; and that whether the acquittal were upon the 
C. 6 Ed. merits, or contrary to the direction of the judge, and againſt 
375. evidence, or only from a ſlip in point of form, and howſoever 
notorious the offence might be. For where a court is au- 
thorized by ſtatute to do a matter of juſtice to the party, upon 
certain circumſtances, it has no diſcretionary power of con- 
| ſidering 


Beſides the words are, that the court is autho- 
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INFORMATION. 


ſidering whether it ought to do it, or not, when a caſe appears 
to be within thoſe circumſtances. To which may be added, 
that the ſtatute being general as to all caſes, wherein the 


judge, who tries the information, doth not certify a reaſonable 
cauſe, ſeems to imply, that it ſhall be left to ſuch judge only 
for this purpoſe to conſider whether the proſecution were 

reaſonable or not, and it is the proſecutor's folly not to ap- 
ply to him. 2 


And the act intends that the certificate of a reaſonable Comb. 345» 


cauſe, in order to deprive the defendant in an information 


of coſts, upon an acquittal, ſhall be entered upon the 


often. 


is not entitled to coſts beyond the extent of the recognizance 


tute to 20/. 


Thus, on an information being filed againſt the defend- The King 
Wo ; 

ants, who were juſtices of the peace, for improperly granting v 
an ale-licence, Carter, the proſecutor's attorney, entered in- 22 B. 


to a recognizance in 20. to proſecute the information with zz G. z. 
2 T. R. 


effect, as required by the 4 and 5 W. and M. c. 18. At the 
trial at the laſt aſſizes for 5urry the defendants were acquit- 


ted; and their coſts having been ſince taxed to 54/. a rule 


was obtained to ſhew cauſe why an attachment ſhould not 
iſſue againſt Carter for not paying thoſe coſts. This ap- 
plication was made for the purpoſe of taking the opinion of 
the Court on the conſtruction of the 4 and 5 W. and A. 
namely, whether, as the ſtatute had limited the recognizance 
to 20/, the Court were confined to that ſum, or were au- 
thorized to award the defendants their whole coſts. 


In caſe the defendant be acquitted on an informants he vide 
Bu 
7 0% | 

tentered into by the 1 which is limited * the ſta- 1415750 


145. 


After argument at the bar, the Court took time to con- 


ſider. And 
ASHURST, Fuftice,—now dior their opinion; and 
aid, that, upon looking into the act of parliament, and the 


caſes of the King v. [{nvell, and the King v. Morgan, they , 
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INFORMATION. 


coſts were limited to the ſum ſpecified in the act, namely, 20/, 
and, there being no authority to the contrary, they were not 


warranted in giving more than was mentioned in the recog- 
nizance. But he intimated, that, perhaps, in future, it 
might be proper to adopt ſome new rule, ſuch as refuſing to 
grant any information unleſs the proſecutor would undettake 
to pay Fall the coſts, in caſe he did not ſubſtantiate his 
charge; but that was a matter for future conſideration, 
Rule diſcharged on paying 20ʃ. 

However, in a ſubſequent caſe, notwithſtanding what 
thrown out in the Xing v. Filewocd, the Court refuſed a 
motion to compel the proſecutor of an information to give 
ſecurity for the coſts, in caſe the defendants ſhould be ac- 


quitted, over and above the recognizance in 20/4. required by 


the 4 and 5 V. and A. ſaying, that if any alteration were 
neceſſary, it had better be done by legiſlative authority, 
than by an order of the Court. 


The proſecutor of an information for a mia ſhall 


pay coſts for not proceeding to trial purſuant to notice, 
notwithſtanding iſſue may not have been joined a twelve- 
month. 

Thus, on an information againſt the defendants for bri- 
bery at the laſt election for Eve/ham, the proſecutor gave 
notice of trial, but did not proceed in purſuance thereof. 
Whereupon the defendants obtained a rule for the maſter of 
the Crown-office to tax their coſts: which rule it was now 
moved, on behalf of the proſecutor, to diſcharge; becauſe, 
1ſt, The information had not been filed a year; 2dly, Phillips, 
the defendant's agent, had ſecreted the corporation-books, 
which were the proſecutor's only evidence, although he had 
from day to day flattered the proſecutor that the books ſhould 
be produced; and his refuſal to produce them obliged the 
proſecutor to withdraw his record, and was the ſole cauſe of 
his not going on to trial. 

Lorp 


ot 


INFORMATION. 


j4Loxd MansFiELD.—By the conſtant courſe of the [457 17 


court, and univerſal practice, the defendant is entitled to 
colts, if the proſecutor gives notice of trial, and neither goes 
to trial, nor countermands the natice in time; and no in- 
ſtance can be produced, that I know of, to the contrary. 
An exception is contended for in the preſent caſe, on ac- 
count of the miſbehaviour of the defendant's agent, by draw- 
ing in the proſecutor to give notice, which made him forfeit 
his coſts. This, if proved, might be a reaſon for not giving 
the defendant any coſts. But it does not appear to be ſo. 
The proſecutor ſwears © that he was flattered with expecta- 
tions; theſe are concluſions, inſtead of facts. He ſhould 


have ſworn to meſſages, and words which paſſed between 


them; upon which the Court would have formed the proper 
concluſion. Nor in fact was he flattered, for he ſubpœnaed 
Rebins. His not producing evidence, which he was not by 
law obliged to produce, will not forfeit his principal's coſts. 
Therefore there is no reaſon to except this out of the general 
rule, | 
Deni1son and W1LMOT, Juſtices, of the ſame opinion. 
Fos TER, Fuflice, abſent. Rule, for RY the for- 
mer rule, diſcharged. 


It was determined in one caſe, where a rule had been made The * 


for the proſecutor of an information to pay coſts for not pro- 


ceeding to trial purſuant to notice, that the executor of the — 4 . 


+defendant (who died after the making of the rule, but be- 


fore the coſts were paid, or taxed (a), was not entitled ws C. 


them :—nor would he have been liable, if the teſtator had 335, 
been ruled to pay them. 


c ante. 544. 


But the liability of a proſecutor of an information to pay The King 
v Gohaire, 


coſts for not going on to trial, muſt be underſtood to relate 


only to caſes where the proſecution is carried on entirely at 2 Barn act, 


the inſtance of a private individual ; for if the king's name 
| be 


INFORMATION. 


be more than barely made uſe of, the general rule, that the 
crown neither pays nor receives coſts, then attaches. There. 
fore, where, in an information filed in the attorney general's 
name, for beating a cuſtom-houſe officer, the proſecutor had 
given notice of NY but not countermanded it, till the de. 
fendant had retained his counſel, and was ready to attend, 

the Court refuſed to grant coſts to the defendant. 
rb. King Upon ſhewing cauſe againſt a rule for filing an informati- 
eee on againſt the two defendants, one of them for ſending, the 
| _ "i other for carrying, a challenge, the Court thought there was 
F oug. 2 2 ground for granting the information. But, under all the 
Os circumſtances, were of opinion, that it would be a ſufficient 
puniſhment if the defendants paid the proſecutor's coſts ; and, 

therefore, diſcharged the rule on thoſe terms. 
2 Burr. 8. Although a juſtice of the peace acts illegally, yet, if he 
8 has acted honeſtly and candidly, without oppreſſion, malice, 
revenge, or any bad view or ill intention whatſoever, the 
Court of King's Bench will never puniſh him by the extra- 
[+579] ordinary courſe of an information, but leave the party com- 
plaining to the ordinary legal remedy, or method of proſecu- 
tion, by action, or by indictment. 

The King And if it appear, upon ſhewing cauſe againſt a rule for 
- 3 filing an information againſt a juſtice of the peace, for a mil- & C 

Eſq. B. K. demeanor in his office, that he has not only acted rightly, but 


& * upon right motives, the Court will diſcharge the rule wit THE o 


The King So, upon ſhewing cauſe why an information ſhould not be ng the | 
oC granted againſt two juſtices of peace and others, for a miſde- Te 
Kage: : 3 — 1 .. . A 
El and meanor relating to the conviction of a poacher, and the cir- . = 
her. | . - | n 
R. * B. cumſtances attending it the Court thought proper, upon ghts of 
, ; — — . enacts — 
8. 3. fully hearing and coniidering all the affidavits, and what was . 
7 Buer. : I. any in! 
urged by the counſel on both ſides, to diſcharge the rule, as 
| | " WErra 
«or un 


1102. 
to all the defendants; with coſts to be paid to the juſtices, 
* mayars 


they not having acted illegally, but without coſts, as to the 
ochers. | 


And, 


| INFORMATION. ” 
And, in ancther caſe, the Court diſcharged a NF for an he x; 


n 
information againſt a juſtice for obſtructing divine ſervice in v ron. | 
a church, and inſulting the rector, with cofts ;—becauſe the 434 others 


rector, in his affidavit, upon which the original application ma * 


vas grounded, had ſuppreſſed the truth, and thereby miſre- 3 Burr. 
preſented the caſe. „ 


But if, on ſhewing cauſe againſt Sock a rule, it appear The King 
that the juſtice ated in ſome reſpects irregularly, though g. t * 


without any bad, oppreſſive, or injurious intention, the H. 32 8.2 
Court will, indeed, diſcharge the rule for an information, _— _ 
but they will do it without coſts, notwithſtanding the com- [+ 580] 
plaint againſt the defendant be ill- grounded, miſrepreſented, 
and even partly falſe; for although ſuch a complainant ought 

to be puniſhed in coſts, yet the juſtice, in ſuch —_ ought 


not to receive them. 


_ SECT, VL 
Of Cofts, on an Information in the Nature 7 a we of 
Quo Warranto. 


THE 9 ths c. 20. 1. 5, (entitled, « An act for render- 

ing the proceedings upon writs of mandamus, and informa- 

tions in the nature of a quo warranto, more ſpeedy and ef- 

ſectual; and for the more eaſy trying and determining the 

rights of offices and franchiſes in corporations and boroughs,”) 

enacts, —« That in caſe any perſon or perſons, againſt whom 

*any information or informations in the nature of a quo In caſe de- 


* warrante ſhall be exhibited for uſurping, intruding into, 3 


dor unlawfully holding and executing the offices, of mation in 


— bailiffs, portreeves, and others officers within — 
Ti i Cities, 5 be found 


guilty of an 
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From the 


QUO WARRANTO. 


aſurpation, © cities, towns- corporate, boroughs, and places, within that 
2 « part of Great Britain called England and Wales, in the 


mayor, &c. © Court of Queen's Bench, the courts of ſeſſions of counties 
— = « palatine, or in any of the courts of grand ſeſſions in Malin 
judgment « __ſha]] be found or adjudged guilty of an uſurpation, or 


- of ouſter, 


and the *© intruſion into, or unlawfully holding and executing any of 
relater a1! de the ſaid offices, or franchiſes, it ſhall be lawful for the ſaid 
coſts. « courts reſpectively, tas well to give judgment of ouſter 
[#581] « againſt ſuch perſon or perſons, of and from any of the ſaid 
« offices or franchiſes, as to fine ſuch perſon or perſons re. 

« ſpectively, for his or their uſurping into, &c. any of the 

« ſaid offices or franchiſes; and alſo to give judgment, that 

« the relator or relators, in ſuch information named, ſhal 

If jadg- © recover his or their coſts of ſuch proſecution ; and if judy. 
ment for “ment ſhall be given for the defendant or defendants in ſuch 


given for 


the defen- ( information, he, or they, for whom ſuch judgment ſhall be 
dant, he . k RE. . 
ſhall haze © given, ſhall recover his or their coſts therein expended 


— e“ againſt ſuch relator or relators; ſuch coſts to be levied 
relator. ( by capias ad ſatisfaciendum, fieri facias, or elegit.“ 
By the 32 Ges. 3. c. 58. (an act for the amendment oſ 
— day of the law in proceedings upon information in nature of qu 
— warranto,) it is enacted, “ That from and after the fic! 
_— - day of Trinity Term, in the year 1793, it ſhall and ma; 
informati- be lawfull for the defendant or defendants to any information 
— ein the nature of a quo warrants, for the exerciſe of an 
1 office or franchiſe in any city, borough, or town corporate 
erciſe © whether exhibited with leave of the court, or by his ma- 
3 * jeſty's attorney- general, or other officer of the Crown, o 
8 holding « behalf of his majeſty, by virtue of any royal prerogative 
wie 45S c or otherwiſe, and each and every of them ſeverally and re- 
&c. « ſpectively, to plead that he or they had firſt actually take! 
ce upon themſelves, or held or executed the office or fra- 
« chiſe which is the ſubject of ſuch information, ſix years d 
« more before the exhibiting of ſuch information, ſuch {i 
« years to be reckoned and computed from the day on whid 


cc ſuc) 


QUO WARRANT?. 


« ſuch defendant ſo pleading was actually admitted and Fas: 

« into f ſuch office or franchiſe ; which plea ſhall and may [+582] 
« he pleaded either ſingly, or together with and beſides 

« ſuch plea as he or they might have lawfully pleaded before 

« the paſſing of this act, or ſuch ſeveral pleas as the court 

« on motion ſhall allow; and if, upon the trial of ſuch in- —4 if Ray" 
formation, the iſſue joined upon the plea aforeſaid ſhall be as — 

« found for the defendant or defendants, or any of them, he 2 _ 

« or they ſhall be entitled to judgment, and to ſuch and the the defen- 
« like coſts as he or they would by law have been entitled to, 8 
« if a verdict and judgment had been given for him or thei f col 
6 upon the merits of his or their title.” dicc and 


judgment 
had been given for them on the merits ot their title. 


32 Geo. 3. c. 5B. ſ. 2. Provided always, and be it en- - Porliture 
« ated, that in every ſuch caſe the proſecutor of ſuch infor- chin ge 
« mation may reply to ſuch plea, any forfeiture, ſurrender, 2 oy 

1NiOTDe 
« or avoidance, by the defendant, of ſuch office or fran- mation, 
« chiſe happening within fix years before the exhibition of — be ahi 
« ſuch information, whereon the defendant may take iſſue, _ plea, 
« and ſhall be entitled to coſts in manner aforeſaid.” Y 

Before the exhibiting of any information in the nature of The King 
a que warranto, the relator ought to enter into a recogni- gmt * 
zance in 200. to proſecute the ſame with effect, &c. ak Hertford, 
ant to the 4 and 5 M. and M. c. 18.; for that ſtatute, of; W. 2 1 
which we have already taken notice, (a) extends to all in- Carth. . 
formations whatſoever exhibited by the maſter of the Crown- 350. 
office ; and though it may be objected, that an information () vide 
in the nature of a quo warrants, being a proper means to ante. 
try a right, is not within the meaning of the ſtatute, which 
mentioning treſpaſſes, batteries, and other miſdemeanors, N 
may be reaſonably +conſtrued to intend ſuch other miſde- 4583] 
meanors only as are of an inferior nature, like to thoſe ſpeci- 
hed, which are generally wrangling and frivolous ones ; yet 
ſeeing this 1 is a remedial law, and therefore ought to be 


II = Wo | | large! y 


drr 


Videan e, the attorney-general. 


QUO WARRANTO. 


largely conſtrued, and ſuch informations may be as vexati. 

ous as any other, and always ſuppoſe an uſurpation of ſome 
franchiſe, and every ſuch uſurpat: oni ĩs certainly a miſdemea. 

nor, it hath been ſettled that thisſtatute, ( 4 and 5 FF. and M. 

c. 18.) does extend to them. 

And, if the proſecutor do not proceed to trial within a 
twelvemonth after iſſue joined, the defendant is entitled to 
coſts to the extent of ſuch recognizance. 

Thus, upon a rule to ſhew cauſe why the proſecutor of an 
information in the nature of a guo warrants ſhould not pay 
coſts, the circumſtances were, that the proſecutor had duly 
. 8. P. entered into a recognizance in the penalty of 20/. purſuant 
hogs to the 4 and 5 W. and M. c. 18.; but had not procured the 
F. information to be tried within one year aſter iſſue was joined 

. 2042. therein. | | 

Lord HarDwicke—l have always taken this to be 
within the act of parliament. I believe this is the firſt ap- 
plication for coſts ; but it appears to me both from the a0, 
and the praCtice upon the act, to be a caſe within it. As to 
the practice, a recognizance to anſwer coſts has been uni- 
formly given in theſe informations, which could only be 

4 and 5 W. done as being within the ſtatute. The true meaning of the 
and . g, and which is warranted by practice, is, that the maſte 

[+584] of the +Crown-office thould file no information without 
leave of the Court, nor iſſue proceſs thereupon without a re- 
cognizance. As to theſe informations not being for miſde- 
meanors, it is now too late to make that objection, ſinc: 
the practice has been always otherwiſe. The Court indeed 
have themſelves made this diſtinction, to grant informations 
for public uſurpations, but if it is only of a private franchiſe 
not concerning public government, as a fair, &c. the Court 
has ſometimes refuſed them, and directed an application to 
You cannot, in this caſe, have a rul: 

for what coſts ſhall be taxed in general, for you can have no 
"more than the penalty, to which the recognizance extend; 
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QUO WARRANTO. 
viz. 200. ; but if the cauſe had gone to trial, you might have 
had your whole coſts, becauſe upon the ſtatute of ꝙ Ann. c. 
20. judgment would be given for coſts. 

Rule for defendant to have his _ as far a as we b recog- 
nizance extended. 

So the proſecutor of an information in the nature of a quo The King 
warrants ſhall pay coſts for not proceeding to trial purſuant B. 8 
to notice of trial; for although in the caſe of the king there 3 G. 1. 
can be no /aches, yet a ſubject i in theſe e ſhall pay 4. _ Fre 
coſts, as in common actions. PL neck = 

If any one of ſeveral iffues in a a quo warrants informa- Say. Rep. 
tion, be found for the proſecutor upon which Judgment of * 
ouſter is given, he is entitled to coſts on all the iſſues. 

Thus, where eight iſſues were joined on the pleadings on The King 


fan information in the nature of a * warranto, which cal- B. js 900 


the trial, fix of hi were found for the dat N the 453. 
two laſt, which were on the election and admiſſion of the de- 
fndant, were found for the proſecutor. - | 
A rule having been obtained to ſhew cauſe, why the 
maſter of the Crown-office, in taxing the coſts in this cauſe, _ 
ſhould not be directed to diſallow the coſts on account of the 
ſix iſſues found for the defendant, cauſe was now ſhewn ; 
and it was contended, that it had been the conſtant practice 
to allow coſts to the proſecutor on all the iſſues on quo war- 
ranto informations, if judgment were given againſt the de- 
fendant on any one. That no authority could be found con- 
tradicting this practice. That in the caſe of the Xing v. 
Dunning, M. 24 G. 3. B. R. where, on the trial of a 9 
warranto information, ſeven iſſues were found for the defen- 
dant, and two for the proſecutor, a ſimilar application had 
been made, which was refuſed by the Court; and the coſts 


vere allowed to the proſecutor upon all the iſſues. 
Per 


QUO WARRANTO, 


Per Curiam.— There is no analogy between this and civil 
proceedings. In doubtful caſes, the practice which has 
uniformly obtained in the Crown-office ſince Queen Aune's 
time, is ſufficient to decide this queſtion ; and therefore the 
proſecutor is entitled to coſts on all the ifſues. 
charged. 


The ſtatute of 9 Ann. c. 20. does not extend to give e coſts 


[+586] fin an information in the nature of a quo warrants, unleſs 
for the uſurpacion, &c. of corporate offices, and rights to 
Freedom in corporations, or other corporate rights. 
| The king As where, upon a writ of error from the court of great 
POT — ſeſũons in the county of Denbigh, it appeared, that the de- 
R. M. fendant had been found guilty upon an information in the 
5 SN Cas: nature of a ue warrants, of wrongfully and unlawfully hold- 
S. C. 1 Bl. ing a court of record in the borough of Denbigh, in the ab- 
wal ſence of the two bailiffs of the borough, before whom or one 
of them ſuch court, by the letters patent, incorporating the 
town of Denbigh, was to be holden. And that judgment 
was entered againſt him, guod capiatur, and be ouſted from 
holding the ſame court for the future, and that he ſhould 
pay coſts according to the form of the ſtatute. On the lat- 
ter branch of which judgment, the writ of error was prin- 
cipally brought. 

Lord MANSFIELD, A corporations conſiſt of officers 
and freemen, The ſtat of 9g Ann. was meant to extend to 
both; and to give a remedy which could not be had at com- 
mon law in theſe diſputes, which are really between party and 
party, and which frequently ſettle the rights of voting for 
members of parliament. But it is not within the reaſon or 
meaning of the act, that it ſhould extend generally to all 
_ offices or franchiſes exerciſed without authority from the 

crown within a corporation. 
The body of the ſtatute is very clear, and only extends to 
offices and franchiſes of being burgeſſes or freemen. The 


fconciſeneſs of the title ſhall not control the body of the act. 
[4597] The 


Rule dil | 


QUO WARRANTO. 


The title is. no part of the law; it does not paſs with the 


fame ſolemnity as the law itſelf. One reading is often ſuf- 


ficient for it. And as for conſtruing the ſtatute by equity; 
equity is ſynonymous to the meaning of the legiſlature, and 


it does not appear, that the parliament meant to give coſts in 


the preſent caſe. | 
Here is no charge of pine, or exerciſing, or claiming 


the office of bailiff, even by implication or inference. Hold- 
ing a court is no neceſſary argument, that he intended to 
uſurp the right. He might hold it by deputation, or by 


miſtake, Coſts are only given where two perſons are trying 


ment of coſts is therefore wrong. But the common n law part, 
viz. the judgment of ouſter, is right. 


' a civil right; this is à mere miſdemeanor. The ſtatute judg- 


DEN1s0ON, Zu/tice,—concurred, that the ſtatute part of | 


the judgment, as to the cos, was wrong; but the common 


law part, namely, the judgment of excluſion from the future 


exerciſe of the franchiſe, was right. 


He ſaid, there were a number of offices which a man 


might uſurp, and be liable to an information for uſurping, 


which were not franchiſes in corporations. But theſe 
te franchiſes” mentioned in the act, meant corporate rights, 


or rights to freedom in corporations. The words of the act 


were plain, and this was not a caſe upon which the infor- 


mer could recover coſts. Therefore the judgment as to 


coſts ought to be reverſed. 
tFosTER, Juſtice,—was clear too, that this caſe was not 


within the act; which never intended to give coſts in cafes 


of this kind. The word © Franchiſes” in the act, means 
only freedoms and rights to be members of the corporation. 
The act was drawn with great care and attention by Mr. 
Juſtice POWELL ; and there is no reaſon to extend it be- 
yond it's intention, 
WiLmoT, Juſtice, of the ſame opinion. Therefore, 


[+588] 


"* 


The King 
v. Pickerill, 
B. R. T. 
32 G. 3. 


809. 


| [1589] 


QO WARRANTO. 


The common law judgment, viz. as to the ouſter was 


affirmed ; but the judgment for cls (founded upon the ſta- 
tute of ꝙ Ann.) was reverſed. 

A defendant in execution. for the contempt, and for the 
coſts on a quo warrants information, is entitled to be dif. 
charged under the Lords' act. 

Thus on a guo warrants information againſt the defen- 


' dant, as a burgels of N-wcaſile-under-Lyme, a verdict was 
found for the relator on all the iſſues ; on which judgment 


of ouſter was entered up, & and that the defendant, in order 
c to ſatisfy our laid lord the king for and on account of the 


cc uſurpation aforeſaid, be taken, &c, ; and that 7. Wilkins. | 


te fon (the relator) do recover againſt the defendant 180, 
« for coſis, &c,” On which a writ was iſſued requiring the 
ſherifFof Staffordſhire to take the defendant, &c. © to ſatisfy 
ce us, concerning his redemption, by reaſon of his claiming 
« to +have, uſe, and enjoy the office of a burgeſs, &c.;“ and 
ce this writ was endorſed thus, “ allowed for coſts 1801.“ 


A rule was obtained, calling on the relator to ſhew cauſe 


c why the defendant ſhould not be diſcharged out of the cuſ- 


« tody of the ſheriff of the county of Staf/5rd, on payment 


« of à ſmall fine for his redemption, by reaſon of the pre- 
& miſes whereof he ſt :nds convicted in this cauſe ;”? and it 


was ſtated, that the object of this motion was to enable the 


| defendant to take the benefit of the Lord's act, at the next 


aſſizes, as to that part of the exccution which related to the 


colts. 
No oppoſition was made, on the behalf of the relator, to 


the defendant's being diſcbarged out of cuſtody as to that 
part of the execution, which related to the contempt, but | 


it was inſiſted, that this rule could not be ſupported, becauſe 
there was no pretence now to diſcharge him as to the other 
part, reſpecting the coſts. On this ground. 
The Court zgreed, that the rule muſt be diſcharged; 
ſaying, however, that the fine to the king in ſuch a caſe was 
merely 


merel 
defen 
act, 
ſidere 


on, to ſhew by what authority the defendant acted as capital B. 


QUO WARRANTO. 


merely nominal, and that that would be no objection to the 
defendant's being diſcharged out of cuſtody under the Lords' 
act, as to the execution for the coſts, which was now con- 
ſidered as an execution in a Civil ſuit. Rule diſcharged. 

The Court will, under circumſtances, diſcharge a rule for 
a quo warrants info: mation with cots. : 

For where a rule was made for the defendant to ſhew The Kin; 
+cauſe againſt an information in nature of a quo warrants, to 4 Spock 0] 
ſhew by what warrant he claimed to vote in the election of ce 


N. F. 
mayor of Exon, on pretence that the right was reſtrained to BO a. 


reſident freemen, which the defendant was not; and, on 2 5:r. 1039. 


ſhewing cauſe, it was extremely clear, that, both by charter 


and uſage, the defendant was entitled to vote; the Court diſ- 
charged the rule, with coſts. 


So where, upon ſhewing cauſe againſt ſuch an inſormati- 11 King 
m 


burgeſs and alderman of New Radnor, it appeared to the 55G, . 


Court, that the charge was exceedingly groundleſs and fri- 780. 
volous, and could not but be known to the proſecutor to be 
ſo, the rule was diſcharged, with coſts. 

Again, upon ſhewing cauſe againit a rule for an infor- The King 


War- 
mation in nature of a que warrante, calling upon the defen- eee N 


dant to ſhew by what right he claimed to be a corporator of * M. 2 G. 


Burt, 
the borough of Minchelſea, the circumſtances were; that 22 2 55 


the defendant had been in poſſeſſion of this office above nine- 
teen years; that the relators themſelves had voted for him 
at his election, and had concurred with his acting in this his 
corporate office upon many occaſions, and never before ob- 
jected to the legality of his right; that he had paid (cot and 


lot; and that the objection to him, which was on the ſcore 


of non- reſiancy, was ſworn on the belief only of three per- 
ſons, but poſitively contradiQed by others; the Court held 
themſelves warranted by the caſe of New Radnor, as the ap- 
plication was ſo very unreaſonable and groundleſs, to diſ- 


charge the rule, with coſts. ES 
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| CHAPTER XII. 


OF COSTS, UPON SUPERSEDING, OR RE. 
| VERSING, AN OUTLAWRY. 


; . Com. THE proceſs of outlawry, in civil actions, being conſidered 


Reg. T. 
33e. 8. 
C B. 


1592] 
Reg. NI. 
le: 2. 


C. B. Reg. 


at this day, in no other light than as a proceſs to compel an 


appearance of the party againſt whom a ſuit is commenced, 


any plauſible cauſe, however ſlight, will, in general, be ſuf- 
ficient to reverſe it. But then the defendant muſt pay full 


coſts, and put the plaintiff in the ſame condition, as if he had 


appeared before the writ of exigi facias was awarded. 


I ſhall firſt ſtate ſuch of the rules of the Court of Com- 


mon Pleas as reſpect coſts upon ſuperſeding or reverſing of 
outlawries; and then proceed to the caſes, which have been 
adjudged in that court, as well as in the King's Bench, on the 
ſame ſubject. 

No defenJant, who ſhall be ene and who ſhall ap- 
pear and reverſe the outlawry, ſhall, upon ſuch reverſal, pay 


for coſts to the plaintiff any ſum of money, exceeding the 


uſual coſts of the exigent in this court, together with the fine 


to the king, upon the original writ (if any was paid), and all 


further coſts ſhall be reſpited until the time of ſigning Judg 7 
ment for the plaintiff. | 

It a ſuperſedeas be not put in to a writ of exigent, ſued 
out of the Court of Common Pleas, at or before the day of 
appearance thereof, no ſecherſedeas ſhall be allowed by any 


T. 2 Jac. 2. ſheriff to any ſuch writ, until the defendant ſhall have paid 
B. 
HR y, to the plaintiſt, or his attorney, or left in the court with one 


White, 
B-rn:s, 
323. 


of the prothonotaries, the full and juſt coſts of ſuit therein. 


And 


own expence, on entering a common appearance, and pay- 344. 


 OUTLAWRY. 
Reg. M. 


And, before the reverſal of an outlawry, or a ſuperſedeas 2%. ag 
made thereto, the defendant ſhall pay to the plaintiff, or his E B. Reg. 


attorney, or leave in the court for him, the full and juſt coſts C oe 15 
of ſuit to the exigent. | Barnes, 
324. 


And where the plaintiff, by v virtue of ſuch outlawry, hath Reg. T. 


taken an inquiſition, and extended into the king's hands the 2 Jac. a. 
goods, chattles, lands or tenements of the outlawed perſon, 
and returned the ſame into the Exchequer, ſuch further 


juſt and reaſonable coſts ſhall be taxed by the prothonotary, 
and likewiſe paid to the plaintiff, or his attorney, or left in 
court for him or them, as the plaintiff hath been at in taking 
and proſecuting the ſaid inquiſition, before any certificate of 
ſuch reverſal ſhall be made by the clerk of the outlawries. 
Where any outlawry ſhall be tranſcribed into the Court Reg. Tt. 
of Exchequer, and proceſs made out thereupon, and after- C. 2 — 
wards ſuch outlawry ſhall be reverſed, before any judg- | 


ment entered for removing the king's hands, and the party 


_ outlawed reſtored to his poſſeſſion, the proſecutor of ſuch 


outlawry ſhall be paid ſuch coſts as ſhall be taxed by his 
majeſty” 8 remembrancer, or r his deputy, for the n 
in this court. 


If an outlawed defendant cauſe the outlawry to be re- [+ 593] 
Reg. T. 33 


verſed, the plaintiff has till the end of the ſecond term after nog 


reverſing the ſame, and notice thereof given, to declare in. — Pract. 
But if he do not proceed within two terms next after notice II 
of reverſing the outlawry, the defendant ſhall have _ to 

be taxed by the prothonotary. 

But upon appearing and ſuperſeding the exigent, the wo 25 _ 
plaintiff muſt declare within fix or eight days after, other- 84. 2 Cro. 
wiſe the defendant may give him a rule to declare; and if n. 
no declaration come in within the limited time, the defen- 
dant may nonſuit the plaintiff, and have his coſts taxed. _ 

Where an outlawry is not ſpecial, but in treſpaſs quare eh ll, 


clauſum fregit, the defendant has a right to reverſe it at his M. 27G 2. 
Barnes, 


ment Maughen v. 


YCTLAWRY. 


ha 2M, 4 2 0 , - «*y * .* | 
C0 = ment of ci! ; 3 t deore tt ante big the outlawry into the 
4148 . 8 - 4 
250 Exchequet, on paymęnt of edits up to the exigent; if after 


tranſcribine, to the time of the reverſal, 
F. 40 3.2 In Heer v. Hewſon where it appcared that, pending the 


1 3 


bruce, Tk | 
324. exizeilty, the dofungan was à priſauer in Fer gaol, the 
Court ordered the dutlawry t be reve rf d tbit hut colts, up- 
on defendant's © Keri, a mme appcarance. 
B R. 11 Bur if he proceeds have been abuſed, or made ſubſervient 
13. to the purpot's of opprefivn, tie Court will, on motion, 
order the plai aut io icverſe the outlewry at his own ex- 
„ | 2 
01594] Accordingiy, where a man was outlawed, whilft +aRu- 


1 Wan ally in priſon at the plaintiff's ſuit, the outlawry vas ordered 
XI. C. B. 333 
8. Vet. as. 0 be reverſed at the charge of che plaintiff. 
Adame v. Colebatch, P. 8 W. z. C. B Sale. 44 P. 


geabroke coſts of reverſ- 


- So the plaintiff will ſubject himſelf to the 
kin, _ ing the outlawry, if he proceed in that way, where the de- 
T. 4 Car. fendant, being at large, never abſconded, but appeared 


2. Oi, 


211. 8. P. daily in public, and might have de een read:ly ſerved with 


Min v. proceſs, or arreſted. 


Wilks, B. 
R. T. 12. W 3. 12 Mod. 413 
However, though the defendant appeared publicly, if he 
eluded an arreſt, the plaintiff ſhall not be compelled to pay 
the coſts of reverſal. 
I man v. I herefore, where it appeared, upon a rule to ſhew cauſe, 
e why an outiawry ſhould not be reverſed at the plaintiff's 


2. Barnes, expence, that two writs had been ſued out, and defendant 

my could not be arreſted, for, living upon the confines of Surry 
and Rent, when a bailiff of the former county attempted 
to arreſt him, he eſcapcd into the latter, and fo ſet the offi- 
cer at dchance; the Court diſcharged the rule, ſaying, 


though it was ſworn the defendant appeared in public, yet 


it was er dent he kept out of the way to prevent an arreſt. 
| 
805 


OUTLAWRY. 


he So, in another caſe, a ſimilar rule was diſcharged, though Farnworth 
ter it was ſworn that the defendant was a public viſible man, and B. raes, 
that no endeavours had been made to arreſt him ;—the af. 322. Dale 
he fidavits as to the defendant's public appearance þ- ing lully * bi. 
he anſwered, and it being alſo proved that he bad :bſconded. vide F = 
p- The Court held that, in caſe of a total abſconding, no en- Pract. Rep. 
deavours to arreſt are neceſſary. 8 l 
Nt +Motion that an outlawry upon a common capras quare [+595] 
un clauſum fregit ſhould be reverſed at the plaintiff's expence, near vg 
X= - on an affidavit of the public appearance and dealings of the Barres, 
£ defendant, ſworn by himſelf only. The plaintiff's demand Le by 
u- upon the defendant was below 40s. Rule enlarged till the Pf. ©: T. 
ed following term, in order that the plaintifPs attorney might, wy 


in the mean tine, make ſatisfaction to the parties. 
An outlawry is reverſable either by metion, founded on a 
plea, averment, or ſuggeſtion of ſome matter apparent upon 


M- the record, or, by writ of error, for any matter of fact, as 
af death, impriſonment, &c.; it ſeems, however, to be diicre- vide 
l tionary in the Court to relieve by motion, or put the patties Larnes, 
th a R | 324. 
to writ of error, according to the circumſtances of the caſe | 
and of late years they have gone further than heretofore, on 
motion, the more effectually to expedite juſtice, ſave ex- 
he pence, and preſerve the credit and reputation of the defen- 
ay dant. But where the defendant is driven to his writ of error | 
to reverſe the outlawry, either on coming in gratis upon 0%, pr. 
ſe, the exigent, or upon being arreſted on the capias utlagatum, 55. 
F'; he muſt, in all caſes, pay the plaintiff his coſts to the out- 
int lawry. The party, indeed, uſually ſatisfies the plaintiff his 
ry debt as well as his coſts, upon reverſing the outlawry ; as 
ed litigating the action is only attended with further expence. 
b. | | 
8 


| ve 

CHAPTER XIII. . * 

| or 

CONTAINING OTHER CASES, AND GENE- the 

RAL MATTERS, RELATING TO COSTS. me 

| CO! 

— — — ITT ——— - by 

| | 5 lial 

THERE are ſeveral material deciſions upon the law of due 

coſts, which could not with propriety be introduced under ouy 

any of the foregoing diviſions ;—the preſent chapter will, in 
therefore, conſiſt of ſuch caſes, and other general matters, die 

relative to coſts, as have not been noticed in the as \ 

courſe of this treatiſe. and 

— An action of aſſault and battery was inſtituted in B. R. title 
P. 12 Ann. againſt a member of the univerſity of Cambridge; of this An 
4 8 ſuit the chancellor of that univerſity claimed cognizance, but wif 

the claim, not being made until after general imparlance, rece 

was diſallowed. And, under theſe circumſtances, the plain- ſhot 

tiff moved, that the defendant might pay all the. colts occa- caul 

ſioned by the motions about the recognizance. But the won 

Court ſaid they knew no precedent, nor ſaw any reaſon, ſuch 

that, becauſe a third perſon claimed cognizance of pleas, upo! 

and was refuled, the defendant ſhould pay coſts. Motion Ii 

_ - jeQud.- foun 

. * In an action of debt upon a bond, though the money was beye 
R. T tendered before action brought, and e as refuſed, the plain- the 

10 N tiff muſt have coſts. For the ſtatute for the amendment of the muc 

[+597] flaw gives the court no juriſdiction until after action brought, the c 

* F Ana and, therefore, they cannot take notice of a tender be- the | 


fore. 


thou 2h, 


| | __ COSTS. 
Though, in this caſe, the defendant confeſſed the treſpaſs 
verdict, on the tiial, was found for the defendant. After- 


wards, however, notwithſtanding the verdict, judgment was 
ordered to be entered for the plaintiff, and a writ of inquiry 


was executed, Upon which a queſtion aroſe, what coſts 


the plaintiff ſhould have taxed upon ſigning final judg- 


Broadbent. 
Low g | * ys v. Wilkes, 
in his plea, the plaintiff replied, and ifſue being joined, a T. 16 and 


17 G. 2. 


Barnes, 133. 


ment and it was holden, that he ſhould be allowed all the 


coſts in the cauſe, except thoſe of the trial. 


In caſe there is judgment of nonſuit in an action brought IIe Bart- 


by huſband and wife, and one of them dies, the ſurvivor is 
liable to the coſts ; and, par: ratione, whenever coſts become 
due in an action by or againſt huſband and wife, the ſurvivor 
ought to receive them. If damages and coſts are recovered 
in an action brought by huſband and wife, and the huſband 
die aſter final judgment, the widow is entitled to the coſts 
as well as the damages, for theſe muſt always go together; 
and, conſequently, as the executor of the huſband is not en- 


let and 


wife, B, R. 
P. 27 G. 2. 


Say. Rep. 
126. 


titled to the damages, he cannot be entitled to the coſts. 


And it is equally reaſonable, in an action againſt huiband and 
wife, that the wife, in caſe ſhe ſurvive her huſband, ſhould 
receive the coſts taxed under a rule of court, as that ſhe 


ſhould receive ſuch as are due upon a final judgment ;—be- 
cauſe there is no difference, as to the obligation upon a 
woman, who ſurvives her huſband, to pay coſts between 


ſach as are due under a rule of court, and ſuch as are due 


upon a final judgment. 
If in a joint action by huſband and wife, a verdict be 
found for the plaintiffs, and the jury aſſeſs the damages, 


beyond the coſts and charges expended by the huſband about 
the ſuit, at ſo much, and thoſe coſts and charges, at ſo i Ro. Abr. 


much, judgment that both the baron and ſeme ſhall recover 
the coſts and damages will be good, though it was found that 


the huſband alone was at the expence of the ſuit, for there 


cannot 


[+598] 


Crufee v. 


Barrie, In 


Error, B. 


R. M. 


516. pl. x. 


— 0, Near es 


. ä oe 
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— —— 
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1g 2 


COSTS. 


damages. | 
The Hund cannot have execution for the coſts, oi on 2 


facias. 


a writ of fieri facias ſued out for the colts, commanding the 
ſheriff to levy and pay them to the defendant, and her huſ- 
band, the Court ſet aſide the writ, and proceedings thereon, 
for irregularity. ASHURST, Fu/tice, faid, the wife might 
have had proceis in her on name, becauſe, the plaintiff 


denying it. 

If a fene covert ſue another woman in the firitual court, 
for incontinence with her huſband, and obtain a decree 
—_ 4s againſt the defendant with coſts, the huſband may releaſe 
Ld. Raym: the coſts ; for ſince the huſband is liable to the charges of 
the ſuit expended by the wife, he ſhall have the coſts in 


12 Mod. recompence; but if the huſband die, they ſhall.go to the 


115. Hoe, Wife, becauſe they were a choſe in action, and not to the re- 
oy. Mod preſentative of the huſband. But where huſband and wife 


etiam are divorced menſd et thoro and the wife has alimoney, and 


3 » * cobtains a decree in the ſpiritual court, with coſts, for defa- 
Abr zot. mation, or other injury, the huſband, though the marriage 
a. al continues, cannot releaſe the coſts, becauſe they come 
in licu of what ſhe hath expended out of her alimony, 
which is a ſ-parate maintenance, and not in the power of 


the huiband. 
The king's pardon will . any ſuit in the ie 
1 
a. b. court ex cio; fo it will diſcharge any ſuit in ſuch court 


3InP. between party and party, which is only p- ſalute anime, or 


ſac 33:. reformatione morum, as for defamation, or for laying viclent 


_ ia. hands on a Clerk, and ſuch like; for ſuch ſuits are not to re- 


Cro. Eliz. cover damages, but only to correct the offender pro fat: te 
684. 
| anima 


cannot be one judgment for the coſts, and another or the 
plea of coverture found for the defendant, without a ſeire 


Therefore, where on ſuch a 1 in an 2 Aion of debt 
upon a judgment, a verdict was found for the defendant, and 


having declared againſt her as ſole, he was concluded from 


after 

ſpiritu 
ſertio 
pardor 
the off 


COSTS. 
anime, and are in truth the ſuits of the king, though pro- 


ſecuted by the party. If, however, the party obtain a ſen- Halls Cafe, | 


tence and co/fs taxed in a ſuit in ſuch court, even though it 5 Ce. 81. 
Banniag v, 


be only pro reformatione morum, or pro ſalute anime, as for Fryer, Cro. 
"defamation, &c. the coſts are not diſcharged by a ſubſequent * 8 9 
pardon, for in them the party has a particular intereſt by the 
ſentence, and the pardon only extends to the ſubject matter 
of the ſuit quoad any puniſhment. But if the pardon had warrs's 
been obtained before the ſentence, there the pardon had diſ- on n 
charged the whole, for then the court could not have pro- 2 Bulle. 
ceeded to any ſentence of the principal, and by conſequence — 
not of the coſts, which are but acceffary.. 

+And it ſeems, that, though the time to which ſuch par- [+600] 
don hath relation, be ſubſequent to the award of coſts to the Jouve 
party, if it be prior to their taxation, it ſhall diſcharge them, — 2 mY 
becauſe until the coſts-are aſcertained by taxation, the par- 2 __ 


Latch, 55. 
ty has no intereſt in them. K i 


304. l. 40. Palm 'r v. Warner, 2 91. 8 C. Latch, 40 Contra. Pr. Bricken- 
den's Caſe, Cro. Car. 9. 


If the offence be ed after coſts are taxed, and chen ara 
the defendant appeal to a ſuperior court, which gives new Cro. Car. 
coſts, whether upon the affirmance or reverſal of the firſt * 
ſentence, they ſhall not be avoided by reaſon of the pardon, 
becauſe they are not given in reſpect of the offence, but of 
the award of the former coſts, which being taxed before the 
pardon, are not diſcharged by it, and, therefore, the appeal 
was proper for determining whether they. were well given or 


not. But if the offence for which the ſuit was inſtituted in Veis v. 


Whiteon, 
the ſpiritual court, be parConed, pending an appeal, and ſuch = ts Abr. 


4. W. 
pardon relate to a time preceding the award of the coſts, and B. 186. 


after ſuch pardon the appellant deſert his appeal, and the e | 
ſpiritual court award coſts againſt him in reſpect of ſuch de- 
ſertion, it ſeems that he may have a prohibition, becauſe the ©. 7 " 
pardon having diſcharged the coſts of the firſt ſuit, as well as 557. 

the offence, made the appeal to no purpoſe, 


K K ES | It 
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It is faid, that cofts taxed to the party grieved for a con- 


tempt in a court of equity are not diſcharged by a general 


pardon of all contempts, becauſe it is the common courſe 
of a court of equity to award ſuch coſts at the pleaſure of the 


Anon. j "BOY But, in one caſe, the court inclined to think, that 


2 Vent, 
by EPS — taxed by the prothonotary, upon an attachment for a 
. [+601] +miſdemeanor, to the party grieved, were diſcharged by a 
c. * general pardon of all contempts; ſor that they are not coſts 
* upon a judicial proceeding, but a kind of compoſition with 
the offender, who ſubmits to pay coſts to the injured party, 
to be relieved of the penalty for the contempt, and fo not 


like coſts taxed in fuits in the eccleſiaſtical court __ refor- 


matione morum, &c. 


The Hun- If, in an action againſt the Hundred, upon the ſtatute of 

| 2 „ Winton, the plaintiff become nonſuited, the Hundred have 

9 a capacity to ſue for the coſts of the nonſuit, to which they 

Os are entitled under the ſtatutes giving colts to defendants. 
" 296. 8. C. Fed. Reg 253. | 


2 In one caſe, the Court of B. R. granted a rule to ſhew 
—— ma · cauſe, why the coſts of the proſecutor ſhould not be paid out 
— cum of the money levied upon a forfeited recognixance. The cir- 


xp Ag cumſtances were theſe :—the recognizance had been forfeit- 
4 Burr. ed; a ſcire facias brought upon it; and a levari  facias 
— iſſued; and the ſheriff returned 200. levied of the goods and 
| chattels of Bond; and that Eyres had not any goods, &c, 
| whereof, &c. A motion was then made that the matter of 
the Crown-office might be directed to tax the profecutor's 
coſts ; and that they might be paid out of the ſum levied. 
Lox D MANsFIELID. Let the maſter tax the coſts; and 
let notice be given to the defendant and the bail, to ſhew 
cauſe, why the coſts fo taxed ſnould not be paid to the pro- 
ſecutor; and the ſurplus of the money levied be returned to 
the defendant, or the bail, upon whom it was levied. This 
| is 
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is he beſt and eaſieſt method. The king has no intereſt in 
this money; he is only a royal truſtee for the party. 
 +By the 3/2. of the 10 Ges. 3. c. 50. (entitled, an act 
for the further preventing delays of juſtice by reaſon of pri- 
vilege of parliament) after reciting, that the proceſs by di. 
tringas is dilatory and expenſive, it is enacted, (That the 
« court out of which the writ proceeds, may order the iſſues 
« ſevied from time to time to be ſold, and the money ariſing 
« thereby to be applied to pay ſuch coſts to the plaintiff, as 
« the (aid court ſhall think juſt, under all the circumſtances 
« to order ; and the ſurplus to be retained until the defen- 


[#602] 


« dant m _ appeared, or other purpoſe of the writ be 


« anſwer 

The Coun will not difibaree a rule for ſelling the ues? Martin v. 
levied upon a writ of diftringas, though the defendant ap- Townſend 
peared before any iſſues were actually levied, except upon —__ 
payment of the coſts of iſſuing the di/ringas; for theſe coſts 11 G. z. 
are not to attend the event of the ſuit, but are to be paid to "vg 
the plaintiff immediately, and at all rents, whether he final- 

ly ſucceed 1n the ſuit or not. 

The 10 Geo. 3. c. 50. relates to all writs of diftringas, in 
general, and is not confined to ſuch as are iflued againſt 
members of parliament, or concern privilege of parliament 
only, as it's title and preamble ſeem to import. 

Therefore, where writs of diſtringas had iſſued againſt Raban v. 
the ſucceeding ſheriff, for not bringing in the body upon a W . 


cepr corpus returned by a former ſheriff ſince gone out of enbig 


office, the Court, on motion, ordered the iſſues to be ſold; 2126. 


and the coſts then incurred by the fault of the ſheriff to be 
#taxed and paid to the ſheriff out of the money ariſing [4603] 
thereby, and the reſidue to be retained, in order to anſwer | 
the event of the ſuit. 
The plaintiff in a foreign axtachment ſhall not \repower 2 gu 
coſts againſt the garniſhee. "+" 
Z 32 Elz. 1 Leo. 321. 8. C. Cro. Elz. 172. 
Kk 2 „„ So 


2 Bl. 769. cauſe. 


costs. 


Dy. 194. So no coſts are recoverable by the plaintiff in a Writ of 
audita quarela, 
Woodcock, If the holder of a bil of exchange bring ſeparate actions 


B. R. P. againſt the acceptor, the drawer, and indorſors, at the ſame 


2 T. K. time, the Court will ſtay proceedings i in the action againſt 
691. Semb. the drawer, or againſt any one of the indorſors, upon pay- 


cunt. 


Genldling v meat of the amount of the bill, and the coſts of that particu- 
acc, C 


. H. 3: G, lar action; but they will not ſtay proceedings in the adion 
3- 2 Bl. againſt the acceptor but upon payment of coſts in all the 


N 
vie Bay- Other aCtions, for the acceptor is the original defaulter, and 


| 4 4% againſt him all the coſts occaſioned by his default may be 
recovered. 


It is impoſſible to lay down any certain rule with —_ 


to the allowance of coſts upon motions in the courts of law. 
Colts on ſuch occaſions are arbitrary, and reſt entirely on the 
determination of the Court, upon weighing all circumſtances, 
both as to the quantum, and alſo whether there ſhall be any 
coſts at all. 

In one caſe, the Court of Common Pleas. refuſed colts, 
[+604] ton denying a rule to ſhew cauſe, n it was oppoſed in 

the firſt inſtance. | | 
IE bh, where, the defendant gave notice of an intended mo- 
Norris, C. tion, which the plaintiff, for the ſake of expedition, oppoſed 
- - , in the firſt inſtance, without waiting for any rule to ſhew 
The application appearing to be frivolous and ill- 
| founded, the defendant took nothing by his motion, And 
it was holden, by Ds GREY, Chief Fuſtice, and BLACK- 
STONE, Juſtice, that the plaintiff was not entitled to the 
coſts of this attendance. As the defendant took nothing by 


| his motion, there cannot be a rule to pay coſts, though when 
a rule i is diſcharged by a ſubſequent rule, coſts may be 
added in that rule. It was in the plaintiff's election to ap- 
peear or not in the firſt inſtance, and if, for expedition, he 
make his option to appear immediately, and oppoſe the 
granting of any rule at all, he purchaſes that expedition at 

5 the 
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of che expence of his coſts, But it ſeemed to GovLD, Juſtice, 
that the plaintiff ought to have theſe coſts ; elſe it would be 
ns in the power of any litigious party to plague the other with 
ne frivolous motions, and put him to perpetual expence. 
iſt Nax Es, Juſtice, having been counſel in the cauſe declined 
y- giving any opinion. Ando no rule for coſts was made. 
u- And though a declaration may be delivered 4e bene 2fſe in Goulding v. 
on the Court of Common Pleas, on the return day of the 22 C. 
he writ, and it ſhall be good for many purpoſes ; yet, being in 11 6G. ;. 


favour of the plaintiff to expedite his cauſe, it cannot be de- EL. 749. 
be livered, ſo as to charge defendant with the coſts of the de- 

claration, till the appearance day of the return. For the [+605] 
rd four days of grace are allowed to defendant to make an end 


- 4 h d b | | . : . | 
w of the cauſe by payment of the debt, or otherwiſe 8 


he The granting a trial at bar being a favour, the Court may jeſfee of 

es, lay the party applying for it, under the terms of paying bar ee. 1 

ny coſts, if there ſhould be a verdict againſt him, and of re- R. T. 8 
ceiving only niſi prius coſts, if he ſhould ſucceed. | 8 mm 


437. Vide 2 Str, 1121. 


A plaintiff being nonſuited, the defendant took out a fieri 3 
facias, and levied part of the coſts, and, at the ſame time, 24 G. 2. 
took out a capias ad ſatisfaciendum for the reſt, and took the - a "Fa 
plaintiff in execution, which being irregular, the Court fet 
it aſide with coſts; the defendant upon this moved, that the 
proceedings againſt him, on account of theſe coſts, ſhould 
be ſtayed, upon his entering up ſatisfaction on the judgment 
obtained by him, for the ſum at which the coſts for the irre- 
gularity were taxed, and upon ſhewing cauſe, the rule was 
made abſolute. = ad: | 
If bail above, or to the action, be not put in and perfect- 
ed within the time limited by the rules of the court for that 
purpoſe, the bail- bond given to the ſheriff upon the arreſt, 
becomes forfeited, and the plaintiff may either take an aſ- 

ſignment of it, or proceed againſt the ſheriff, for not bring- 


ing 


e COSTS. 


ing in the body. But if he ele& to purſue the former me- 
thod, and bring actions againſt the bail on the bond, the 
Court will ſtay proceedings therein upon terms, among 
which the payment of the coſts incurred by the aſſignment 
of the bail-bond, as taxed by the maſter, is always inclu- 
ded. 5 

[+606] +Bail below, or bail to the ſheriff, are liable to pay the 
— real debt to the plaintiff, though it ſhould exceed the ſum 
5 B. M. ſworn to and cofts, to the full extent of the penalty of the 


| H — 1 bail- bond. And the Court will not relieve ſuch bail, even 


Savage v. upon the death of the defendant in the original action, where 


90.3. the plaintiff might have had judgment againſt him, in caſe 
r. bail above had been put in and perfected in due time but 


Lure if the defendant die before the plaintiff could poſſibly have 


R. P. 8. had judgment againſt him, ſuppoſing that bail above had 
been regularly put in and perfected, the Court will ſtay pro- 
Berne,, ceedings on the bail-bond, on payment of cos only. 

So if the plaintiff in the original action die before judg- 
by v. ment could have been recovered therein, the proceedings on 
” the bail-bond ſhall be ſtayed on payment of coſts ; but if not 
Barnes, 70. till after judgment might have been obtained, his executor 


— may proceed on the bail-bond, and the bail, before the 


—— — Court will ſtay the proceedings, muſt pay both the * 
and coſts. 


"OP Er In an ation of debt upon a bail- hl the defendant 
Carter, C. moved to ſtay proceedings, on the ground that he had paid 
_—_ 3. his principal's whole debt, and his own coſts, all but forty 
2BI. 376. ſhillings, which he had tendered ;—but the Court of Com- 


mon Pleas, on conſidering precedents, held, that the coſts 


of the actions againſt the principal, and the other bail, muſt. 


alſo be paid, before proceedings could ftay. 
Bail above are not liable beyond the ſum ſworn to, and 
Peterken v. 
Sampſon the coſts. 


«= 0. 3. Tidd's Pract. 131. n. (g) Jackſon v. Haſſel, B. R. H. 20 G. 3. Doug. 2 


ed. 830, Vide Reg. 23 E. 5 Ga. B. R. n (a) 2 Str. 922. 


And 


COSTS. 


+And where PE plaintiff, out of the penalty of a recog- [+609] 
nizance of bail, levied not only the money recovered, but Morgan L, 
ſome coſts, not included in the judgment, but ſuch as he R H. 
had really been put to; it was holden, that though equita- , 2G. 2 826. 
ble coſts may be levied out of the penalty of a bond, yet it 5. C. 


was too hard to ſuffer it to be done againſt the bail; and the x K. B. 125, 


overplus money was ordered to be returned. 


Bail, in the original action, are not liable to the coſts os a penrud- 


writ of error brought in the Exchequer- chamber, upon — _ 


which the judgment is affirmed ;—for their engagement ex- Com * 
8 
tends no further than to the * in the court below. Fnith . 


 Faldo, Cro. Jac, 636. 


But where he bail, after judgment on a ſcire facias Riſton v. 
againſt them, moved to ſtay execution, the principal hav- f Ig 


ing brought error, and they undertaking to pay the condem- mw - 5 5 


nation money and the coſts on the ſcire facias in four days s. C. Bar- 


after affirmance, the Court, there being, in this caſe, no _ KB. 


bail on the writ of error, made the bail in the original action, 


undertake to pay the coſts of the writ of error alſo, in caſe 
the judgment was affirmed; ſaying, it was a favour they 
were aſking, and they ſhould therefore ſubmit to n 


terms. | 
An attachment had been granted againſt Mr. Plunket, 1 


upon the application of Sir Thomas Frederick (the plaintiff . Kk. 


in an action brought by him againſt Mr. Lookup), for Mr. T. 2 G. 3. 
Plunket's not appearing to give evidence, in obedience to a: =» 


/ubpena regularly ſerved upon him. Mr. Plunket ſwore, 
upon his examination, that Sir Thomas had undertaken to 


give him further notice, if it ſhould be neceſſary for him to [+608] 


attend; but that Sir Themas neglected to do it. And he 


ſwore, that he had been ſubpœnaed on a farmer intended 

trial of the ſame cauſe, and had then attended, but the trial 
did not come on. He further ſwore, that he would have at- 
tended, if he had received ſuch further notice from Sir Tho- 


mas 


T Barnard, 


mat to do fo. 


Lewie v. 

Piercy, C. 
B. T. 29 G. 
[699] 
3. H Bl. 


20. Gra- 
ham v. 


Benton, 1 


Aylett v. 


Harford, C. 


B. T. 19G. 
3. 2 BL 
1317, 


Long ſord 
v. Ellis, B. 
— 2 By 


C . 8 


Bankr, 
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Whereupon the maſter of the Crown-office 
reported, that he had cleared himſelf of the contempt. 
The Court, after declaring it to be contrary to their gene- 


ral courſe and practice to give coſts to perſons who had 


purged themſelves of contempts upon their examination, in 
conſequence of attachments which had been granted againſt 
them by the court, on cauſe ſhewn, thought that it ought to 
be done in this particular inſtance; becauſe the proſecutor 
muſt, within his own knowledge, be ſatisfied that this com- 
plaint was ill-founded and vexatious. They, therefore, or- 
dered coſts to be paid by Sir Thomas to Mr. Plunket. 

In all actions in the King's Bench, in which the plaintiff 
ſhall proceed againſt the defendant by ſpecial original writ, 
and ſhall recover le{s than the ſum of fifty pounds, he ſhall 
not, on taxing coſts, be ailowed any more or other coſts than 
he would be entitled to in caſe he had proceeded by bill; 


except in ſuch actions in which he could not proceed by bill, 


or in which any defendant ſhall be actually outlawed. 
Where a deb tariſes, before, but a verdict is obtained, and 

the coſts taxed, after the bankruptcy of the defendant, though 

+previous to the allowance of his certificate, the coſts relate 


to, and are conſidered as part of the original debt, and the 


certificate extends to both, 
Wils. 41. Blandford v. Foote. Cowp. 138. 


And if a creditor obtain a verdict before the iſſuing of a 
commiſſion of bankruptcy againſt the defendant, he is en- 
titled, notwithſtanding final judgment ſhould not be ſigned 
till after the commiſſion was taken out, to prove his c, as 
well as his debt; for the coſts de increments, when taxed, 
are annexed to thoſe aſſeſſed by the jury upon the verdict, 
and become conſolidated with them by a fair and equitable 
relation of law. 

And there is no diſtinction, with hw to this point, 
between an aCtion of debt or afſumyfi t, and for a tort, where 
a judgment 
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a judgment follows the verdict. Accordingly, where in an Laws 20d. 
action for words, the plaintiff obtained a verdict, with 100. H. BI. a9. 
damages. The defendant, between the verdict and judg- * 
ment, became a bankrupt, and was, afterwards, taken in ex- 
ecution upon the judgment. It was moved to diſcharge him 
out of cuſtody, upon the authority of the caſes of Graham v. 
Benton, Blandford v. Foate, and Aylett v. Harford, | 
Againſt the motion, it was inſiſted, that the caſes cited 
were founded on actions brought for an exiſting debt, at the 
time of bringing the action; which was not the caſe here, 
for even, at the time of the bankruptcy, ware 1 was nothing 
but a mere right to recover damages. 
But the Court held, that there was not, as to this onthe 


#cular, any diſtinCtion between a fort and a contract; and l 4610] 


the rule, for diſcharging the defendant, was made abſolute. 

But this point is ſaid to have been ruled differently in a —— = 
caſe ex parte Todd; which was ejectment, where in a verdict I Atk. 140, 
w for the plaintiff at the ſ . b no- wd: 4 Burr 

as given for the plaintiff at the ſummer aſſi zes, with no- ide 4 Burr. 
minal damages; in the ſucceeding vacation the defendant _. 


became a bankrupt, and in the next term the plaintiff ſigned is ſaid, that 


final judgment, and had coſts de increments then taxed and — caſe, 
allowed to him. LORD HENLEV held, theſe coſts did not wardsover- 


. . | led b 
become a debt till the judgment, and were connected there- gar” ; 


with, and that the plaintiff could not be permitted to prove thington, in 


caſe ex 
the ſame, as a debt under the commiſſion. | Ay” Tal- 
Coſts in equity do not become a debt till after they are 8 
Exparte 


| faxed, Thus, where one Sneaps was committed for a con- Sneaps. 


tempt in nonpayment of coſts, which were taxed ſubſequent m—_ 4s 


to his bankruptcy, but the order for the taxation was made Cooke's 


before it ; upon a motion for his diſcharge, upon the ground _ 26d. 


of the debt being diſcharged by his certificate, it became a 236. 
queſtion, whether this was to be conſidered as a debt arifing 
anterior or poſterior to the bankruptcy? 

The Lox D CHANCELLOR obſerved, it is generally true, 


taat where ſeveral diſtinct acts are neceſſary for the com- 
pletion 
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pletion of any buſineſs, the completion refers to the inchoa- 


tion. But the queſtion is, whether the making an order 
can be conſidered as ſuch inchoation? And he ſaid, he 
thought it clearly could not. That it might as well be ſaid, 
tie damages aſſeſſed in treſpaſs are to have reference to the 
[461 1] treſpaſs, +which they certainly have not, for they have their 


origin in the judgment. He took it to be clear, that in all 


| inſtances in the Court of Chancery, the taxation conſti- 

tutes the demand ; and as the taxation was ſubſequent to the 

| bankruptcy, the debt is lo, and, conſequently, h. he could not 
diſcharge the bankrupt. 

Vide he courts have always ſtrongly diſcountenanced an un- 


_ Ra neceſſary prolixity in pleading ; and where a party extends 


5 antagoniſt, he will beſides, ſometimes, drawing down upon 


himſelf a heavy cenſure from the court, generally, ſubject 


himſelf to the coſts incurred by the ſuperfluous parts of the 


record, which the court will order to be ſtruck out. 
8 On a reference to the maſter, to report through whoſe 
ke fault the pleadings were extended to ſo enormous a length, 
B. R. H. he reported this to be an action of treſpaſs, battery, and falſe 
1 8.2% impriſonment, againſt eight defendants, commenced A. D. 
the treſpaſs, and two for falſe impriſonment : that there were 
twenty-ſeven ſeveral pleas of juſtification by theſe ſeveral de- 
fendants; which, with replications, traverſes, novel aſſign- 
ments, and other engines of pleading, amounted at length 
to a paper book of near two thouſand ſheets. He was of 
opinion that the fault lay principally in the length and intri- 
cacy of the declaration; the action being only brought to 
try, whether the freeholders and copyholders of the manor 
of Ellerton, in Yorkſhire (whereof Luke Robinſon, Eſq. a 


[+6012] barriſter, was Flord, in right of his wife) were entitled to 


common in a ground called the Incloſure. That the decla- 


ration was fo catching, by ranging changes upon the ſeveral 
defendant $ 


— ed. 194» the pleadings in a cauſe merely with a view to haraſs his 


1751. That in the declaration there were three counts for 
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| defendants, and the ſeveral names of this ground, that it was 


neceſſary for the defendants to guard every loop-hole, which 
made their pleas ſo various and ſo long. That Robinſon 
had declared, he had drawn the declaration in this manner 
on purpoſe to catch the defendants, and that he would 
ſcourge them with a rod of iron. That in another cauſe, - 


for the ſame queſtion, brought againſt the ſame defendants 


(in Robinſon's own name) the art was fo far improved, that 
the paper book would amount to three thouſand ſheets. 
Robinſon, in propria perſond, ſhewed cauſe againſt this 


report; and inſiſted, he had a right to do what he had done, 


and that he thaught the whole declaration neceſſary. The 
court ſtrongly inclined to fix ſome heavy cenſure on him; 
but defired, that previouſly the queſtion of ag * be 


tried. 


The cauſe, accordingly, went down to trial on a reign 1 Bl. 291. 


iſſue, Carli e being plaintiff, and Robinſon defendant, But , 
the deferdant Robinſon made default at the aſſizes, and a 


verdict was had againſt him. And now, upon motion, and 


ſolemn argument, the Court directed this verdict to be en- 


tered of record, and all the coſts incurred in every ſtage of 
proceeding (which amounted it was ſaid to near 10001.) 
to be paid by Robinſon. 
However, though a plaintiff ſhould inſert more counts in 
his declaration than are neceſſary, the court will not order 
him to pay coſts, where that mode of declaring is ſanction- [+61 31 


ed by the general practice, in ſuch caſes. 


Accordingly, where the maſter reported that the decla- Nicholſon 


ration, which was upon a policy of inſurance, conſiſted of j; Ton 


ſeven counts; 11t. for a total loſs, on a policy ſubſcribed by : G. 3. 


the defendant himſelf; 2d. for an average loſs, on a policy 3 


ſubſcribed by the defendant himſelf; 3d. for 61. per cent. to 
be returned (it being averred, that the ſhip departed with 
convoy}, on a policy ſubſcribed by the defendant himſelf; 


4th, Sth, and 6th, exactly the ſame with 1ſt, 2d. and 3d, 


{reſpeRtivel *. 


COSTS. 


(reſpectively) with this difference only, that theſe three laſt 


counts alledged the policy to have been ſubſcribed by one M. 
F. S. the defendant's then agent, factor, or ſervant, in that 
behalf by him duly authorized, appointed, and deputed, for 
that purpoſe; 7th, for money had and received to the plain- 
tiff's uſe. The maſter thought, that four counts were ſuf- 
ficient; viz. either the three firſt, with the laſt; or elſe the 
4th, 5th, and 6th, together with the laſt. 

Loap MansFIEL) ſaid,—it was unneceſſary to declare 


double, with reſpect to the ſigning of the policy, that is to 

ſay, once as upon a policy ſigned by the defendant himſelf; 

and again, as upon a policy ſigned by his agent, for him. 
That the better way was to declare according to the truth, 


which was, upon a policy ſigned by S. as agent for the de- 
fendant, duly authorized by him in that behalf. 
[+614] The Court ordered the three firſt counts to be ſtruck 
tout, but without the payment of any coſts, as this manner 
Anon. C. Of declaring was ſaid to be uſual. FW 


B H. If indecent or ſcandalous expreſſions, are unneceſſarily in- 


28 G. 2. 
2 Wils. 20. troduced into a declaration, the court will, on motion, order 


the words to be ſtruck out, and inflict exemplary coſts on 
the offending party. 


Where a clerk of the peace, in drawing an ;indiament, . : 


The King inſerts unneceſſary recitals, the court will make him pay 
v. May, B. coſts. Thus where, in an indictment for perjury, which 


— . had been removed by certiorari, from the quarter ſeſſions for 
Doug. 193. Zfigdleſex, all the continuances on the former proſecution, 


&c. were ſtated, which are rendered unneceſſary by the 
23 Geo. 2. c. 11. ſ. 1. the court ordered that it ſhould be 
referred to the maſter, to ſee what part of the record was 
unneceſſary, and that the clerk of the peace ſhould pay the 


The King expence incurred by ſuch unneceſſary part. 
v. Adams, 


T.;G2, In one caſe, a motion was made for a rule upon the clerk 


OS: of the peace of the city of London to pay the coſts, which he 
| had occaſioned by returning an indictment with a caption 
anno quarts, inſtead of ano tertis, upon a certiorari to the 
ſittings 


COS TS. 


ſittings of niſi prius at Guildhall, by means of which the 
defendants were acquitted there. n the Court 


made a rule to ſhew cauſe. 


Where an action of treſpaſs is brought for the recovery B. N. P. 88, 
of meſne profits after a judgment by default, in an ejectment, 
+againſt the caſual ejector, itis uſual for the plaintiff to reco- [4615 


ver the co/?s of the cjeQment, as well as the meſue pro- 
fits. 

But in the following caſe, though the jury did not include 
the coſts of the ejectment in their verdict in an action for the 


meſne profits, the court refuſed to ſet it aſide. The circum- beg ed | 


ſtances were theſe; the defendant ſuffered judgment to go 


by default in this action, which was treſpaſs for meſne pro- 2 T. * 


fits after a recovery in ejectment. On executing the writ 
of inquiry, the jury gave their verdict for the rent of the 


premiſes, but did not include the coſts of the ejectment. 
The defendant became a bankrupt after the judgment in 


ejectment, and before the preſent action was brought. A 
rule having been obtained to ſhew cauſe why the inquiſition 


| ſhould not be ſet aſide, becauſe the jury had not given the 


coſts of the ejectment in their damages. 

ASHURST, Juſtice, ſaid, — This is an application to the 
diſcretion of the Court to ſet aſide the inquilition, becauſe 
the damages given by the jury are too ſmall, There is no 


doubt but the plaintiff had another remedy for the coſts of 


the ejectment; for being a liquidated debt, he certainly might 
have proved it under the commiſſion. And as he has ne- 


glected to do that, and choſen to take the chance of reco- 


vering in an oblique way more than he could have recover- 
ed in a direct manner, and has failed, I own I am not diſ- 
poſed to aſſiſt him. Though in many inſtances, in actions 
of treſpaſs for meſne profits, the jury take into conſidera- 
tion the coſts incurred in recovering the poſſoſſion by eject- 
ment, yet it does not appear to me, under all the circum- 


ſtances of this * that they were fbound to do fo here. 1616) 


For 


— — ——z———*ð—ðÜð—ð q ̃⁵˙ÜðQ ——— — W y— — 


COSTS;.. 


benefit of unfortunate perſons, who, in giving up their 
whole ſubſtance for a fair and equal diftribution among their 
creditors, are entitled to be diſcharged of all debts duc 


previous to their bankruptcy. 


ejectment as conſequential damages in their verdict in this 
action, yet, as the plaintiff might have proved his debt for 
the coſts under the commiſſion of bankrupt which has iſſued 


including thoſe coſts in the damages, have ſo far done wrong, 
as to induce us to interpoſe, and ſet aſide the inquiſition. 
Rule diſcharged. 


Turverv. If the defendant, on the trial, in an action of ejectment, | 


— do not appear, and confeſs leaſe, entry, and ouſter, the 


EM — plaintiff, on the return of the poffea, upon which the cauſe 
kg of the nonſuit is endorſed, is entitled to judgment againſt 


283. the caſual ejector. And, afterwards, on application to the 


proper officer, he will tax the plaintiff his colts upon the 


conſent rule; and if the defendant refuſe to pay,the ſame on 


demand, the court will on affidavit thereof, grant an attach- 
ment againſt him. 
Goodright Upon the trial, in an cjoiment, one of the defendants 
v. Tregnr» confeſſed leaſe, entry, and ouſter, and a verdict was found 


tha. — 


112. againſt him for one third of the tenements in queſtion. I he 


other defendant did not conteſs; and againſt him the plaintiff 


116177] moved for coſts, which, in this cafe, he could not have 


upon the common rule by confent. Ihe court made a rule 
to ſhew cauſe, which was afterwards made abſolute, no 


cauſe being ſhewn. 
Thruſtout Verdict againſt defendant A. who, on the trial, appear- 
v. Foot and eq, and confeſſed leaſe, entry, and ouſter; the other de- 


others.. 


Barncs,149. fendants did not appear and confeſs ; therefore they, as 
uſual 


For the ſtatutes relative to bankrupts were made for the 


G ROSE, Juſtice.— This is like a motion for a new trial, 
which is made to the diſcretion of the Court. Although the 
jury might, if they had pleaſed, have given the coſts of the 


againſt the defendant, I do not think that the jury, in not 


2 


cOST 8. 
he afual i in fuch 64 were found not guilty. Plaintiff alas, 


eir ed leave to ſue out an habere facias poſſeſionem on the judg- 
er ment againſt the caſual ejector, as to the latter defendants, | 
Juc and got his coſts taxed on the poſea ; for which coſts he 
thereby could only have remedy againft defendant A. He 
zal, then moved, that the prothonotary ſhould tax his coſts 
he againſt B. (one of the defendants who did not appear and 
the confeſs) on the common rule by conſent entered into for 
his him; whereon a rule was firſt made to ſhew cauſe, and af- 
for terwards abſolute. | - FO 
[ed If the leſſor of the plaintiff, i in an cjefment, die before Thruſtone 
we the commiſſion day of the aſſizes, and the plaintiff be non- 1 . 
187 ſuited at the trial, by reaſon of the deſendant's not confeſſing | 
MN. leaſe, entry, and ouſter, the executor of the plaintiff's leſſor 
is not entitled to have any coſts taxed upon the common con- 
nt, | ſent rule, it being merely perſonal; and if there had been a 
he verdict for the Rr PERS in this caſe, he could have * no 
aſe coſts. Oe: ; 
nſt But where the leſſor of the plaintiff died after the trial of © Good xt] 
he the cauſe, the coſts, taxed upon the common rule by con- right x | 
he ſent, were ordered to be paid by the defendant to his perſo- | [+618] 
1 8 nal repreſentative. _ — 
h- | If the plaintiff obtain a verdict in an « Jeftment, he may 
have a capias ad fatisfaciendum, or a fieri facias, for the 
we coſts, and an habere facias paſſeſſionam for the poſſeſſion ſepa- 
nd rately; or an habere facias poſſeſſionem, with a We ad 
be ſatisfaciendum, or fieri ſacias, for the coſts in one writ. 
iff And where, in this action, a verdict is found for the de- co. Pr. 
ve fendant, or the plaintiff is nonſuited for any other cauſe than TY 
lle the defendant's not confe ſſing leaſe, entry, and ouſter, the ed, 443- 
no defendant muſt proceed to tax his coits on the poten, as in 
other actions, and ſue out a capras ad ſatisfariendum' againſt 
a- the plaintiff : and if, upon ſhewing this writ under ſeal to 
le- the leſſor of the plaintiff, ſerving him with a copy of the rule 
as by conſent, and demanding the coſts, he do not pay them, 


val x the 


COSTS. 


+ the court will, on an affidavit of the fads, * an attach - 


maaent againſt bim. 
Imp. C 
3 ed boz. pndum againſt the plaintiff in the Common Pleas; for in 
that court, after a defendant in ejectment has obtained a 
verdict, or the plaintiff has been nonſuited upon evidence at 
the trial, the practice is for the prothonotary, after taxing 
the coſts upon the þpoftea, to mark them upon the common 
rule; which muſt be ſhewn to, and, at the ſame time, a de- 
mand made of the coſts upon, the leſſor of the plaintiff 
perſonally, either by the detendant, or by his attorney on 
f record, named in the conſent rule; and if upon affidavit of 
11519] +ſuch demand, and of the. leſſor of the plaintiff's refuſal to 
pay the coſts, in which it ſeems both the detendant and his 
attorney ought to join, an attachment may be obtained. 
But where the leſſor of the plaintiff was a peereſs, the 
—_ Court refuſed to grant an attachment againſt her perſon, for 


Duchele of nonpayiment of the cofts taxed after a verdict for the defen- 
; mu on 


Thornby 


„. Plect- dant, upon a trial at bar, but ordered her to ſhew cauſe, Way 


mn 2 f an attachment, as to her goods and chattels, ſhould not be 
| iſſued ; which rule was a made abſolute. 


Wilſon v, Each defendant is anſwerable for the whole coſts ;— 


go — therefore in an ejectment againſt ſeveral, where the defen- 
ers, 


B. 
N. P. 35 f. dants defended ſeverally, at the afizes one confeſſed, and had 
a verdict againſt him, the others did not confeſs. The | 


Court, upon application, ſaid, the officer mult tax the ſame 
coſts againſt all the defendants ; and if, after the plaintiff 
has had ſatisfaction againſt one, he ſhou!d take it againſt 
another, ſuch defendant may apply to the Court. 
Upon the trial of a caule, the parties entered into a rule 
Hammond 
v. Weoi- by conſent, that a verdict ſhould be found for the plaintiff, 
— _ which was only to ſtand as a ſecurity, and a point of law was 
ov Ip c. reſerved for the opinion of the Lord Chief Juſtice, and if he 
©* ſhould be of opinion for the plaintiff, then the verdict was to 


P 113. 
Barues, 28. ſtand, and if he ſhculd be of opinion for the defendant, then 


120. 
1 | the 


p. But it is unneceſſary to make out a capias ad ſatisfaci- 


COSTS, | 

the verdict was to be void, and the plaintiff was to pay the 
defendant the coſts of a nonſuit. The rule of ni privs was 

made a rule of court; and, afterwards, the point reſerved 

being determined in favour of the defendant, the coſts of 3 
fnonſuit were taxed upon the rule. Subſequent to this tax- [4620] 
ation the defendant died, and it was reſol ved, that his ex- 

ecutor was entitled to the coſts, and an attachment was 

granted againſt the plaintiff for not paying them. 

So where the defendant died after having obtayned a rule Hays v. 
ant the plaintiff for coſts, but before the ſame were paid, — 
the Court held the adminiſtratrix of the former entitled to 122. Sed 
the money, and granted an attachment . the plaintiff — BOW 
for nonpayment thereof, 

A groſs ſum may be aſſeſſed by the] jury, in their verdict, 
for damages and coſt, becauſe the word damna in it's largeſt 
ſenſe includes coſts, they being a damage to the plaintiff; or 
damages and coſts may be aſſeſſed ſeparately. 


In the former caſe, however, the plaintiff cannot have a 


judgment beyond the amount of the damages laid in his de- 


claration, becauſe the damages and coſts being entirely aſſeſ- 
ſed, non conſtat how much is given for the one, and how 
much for the other, and the jury may, poſſibly, have given 
greater damages than the plaintiff has declared for. Thus 
if, in treſpaſs, the plaintiff declare to his damage of twenty vearb. 13. 
marks, and the jury aſſeſs the damages and coſts of ſuit — 2 1 


jointly tot wenty-two marks, he can have judgment only 79 Co. ur. 


b. Cro EI. 
for twenty marks, the damages mentioned i in his declara- 568. 1 Ro. 

Abr. 578. 
tion. . 


But by aſſeſſing them in diſtinct ſums, the j jury may give 8 
damages to the extent of what the plaintiff has declared for, Caſe, 10 
and alſo coſts of ſuit, though together they may exceed the 8 0 
damages laid in the declaration. Accordingly, in an acti- [+62 1] 
on of treſpaſs, the plaintiff alleged his damages to be forty 3 £ 
pounds; and, at the trial, the jury found a verdict for the 288. 


I Ro. Abr. 
31 | plaintiff 578. pl. 9. 


. COSTS. 

S. P. Cro. 
Eliz, 844. Plaintiff, and aſſeſſed 400. for damages, * 20s. for coſts. 
oy 15 The plaintiff entered a remititur for 90. parcel of the da- 8 
69. Yelv. mages, and prayed judgment for 40/. the damages declared b 
8 for, with increaſe of coſts. And, coſts de increments having 4 
been taxed at 9/. judgment was afterwards entered for 500. i 
Upon this the defendant brought a writ of error, in the 1 
exchequer- Chamber, and aſigned for error, that the da- f 
mages and coſts together amounted/tomore than the dama- u 
ges alleged in the declaration. But after much ne 0 


Haynes v. the judgment was affirmed. 
_ xelv. If the coſts aſſeſſed by the jury be — in the entry of 
Biſtop's the judgment, it will be error. And where the coſts 4: 


Caſe, 1 Ro. 8 : 
Abr. 205. increments were, in the entry of the judgment, ſaid to be 


in 
ge 
pl. 2. aſſeſſed per juratores, inſtead of fer curiam, it was held to be da 
poole v. error. But, if judgment be given for the damages and an 


Penton, 


3 Keb. 394. coſts aſſeſſed by the jury, the want of 3 for coſts 


Good's de incremento is not error. for 
8 oph. Coſts de increments ought to be ſaid to be given ad pe- 2 
titionem querentis; and, formerly, if theſe words were omit- vel 

ted, or even miſplaced, in the judgment, it was error. bit 

But, by the 16 and 17 Car. 2. c. 8. ſ. 1. no judgment after 

wh 


a verdict in any action, or upon a nonſuit in replevin, ſhall 

3 be ſtayed or reverſed, for that the increaſe of coſts are not fuſe 

N entered to be at the requeſt of the party for whom the judg- tax 
[+022] ment is given; nor by reaſon that the coſts in any judg- 

ment-+whatſoever are not entered to be by conſent of the j 

- plaintiff; but ſuch omiſſion, defects, and all other matters 1 

of a like nature, not being againſt the right of the matter 

of the ſuit, nor whereby the iſſue or trial are altered, ſhall __ 

be amended by the court where ſuch judgments ſhall be 0 4 

given, or into which the * ſhall be removed by wit . 

of error. 3 

And, in an action of debt, if there be no writ of inquiry 

to aſcertain the damages ſuſtained by the detention of the 


debt, the damages aſſeſſed by the Court, as well as the coſts 
; | of 


COSTS, | 
ts. | 4 the ſuit, ſhould, in the judgment, be ſtated to 1 given 


1 with the aſſent of the plaintiff; but the omiſſion of ſuch 
LS ſtatement, itſhould ſeem, is aided by the 16 and 17 Car. 2. 


or, at leaſt, may be ſupplied at any time. Accordingly, - Sa 


in 

_ in Tully v. Sparkes, which was an action of debt upon bond, 8. c. 2 Ld. 

the and judgment for the plaintiff upon a demurrer to the de- piggy 

da- fendant's plea, the Court of King s Bench permitted the 2 Barnard. 

. words ex aſſenſu to be inſerted in the judgment after a writ 2 

on, of error had been browght, and Arguec, | in the  Exchequer- Comb. 220. 
Chamber. 

y of So, if a manifeſt miſcomputation, o or any plain miſtake 

> ds in figures, ſhould appear on the face of the record, with re- , Burr. 

be gard to coſts, it may be amended; as, for inſtance, if the abr: gr Tr 

be damages are ſaid to have been 6o/. and the colts 30ʃ. which pl. 5 

and amount in the whole to 100/, 

oſts It is ſaid, that, if a judgment be entered up with a blank Mod. 129. 


for the coſts, they cannot be afterwards inſerted. 
If the jury aſſeſs coſts in a caſe, wherein none are reco- >" pi 
verable by law, the judgment ſhould be entered nullo ha- [+62 3] 


bito reſpectu to ſuch coſts. Lang | 
The jury ought ex 2ficio to give c coſts: in an action in 3 , _ 
which coſts are recoverable by law, but if they omit or re- Tong, Caf. 
fuſe to do ſo, the Court will, on motion, order coſts to be 3 ** 8 
taxed, and endorſed on the po/tea. ot Snell. H. 


BI. 10. 
Vide 1 Lil Abr. 472, E. 


In an a 4 — 7 the plaintiff dicted upon two Grymion 
a . Reyner 
ſeveral promiſes; plea non aſſumpſit; and, at the trial, A ro. liz” 


verdict was found for the plaintiff, and ſeveral damages aſ- $37 S. C. 
Moore, 


ſeſſed, with entire coſts. A writ of error being brought, 508. 
the judgment was reverſed as to one promiſe, and affirmed 
as to the other, and the entire coſts. 

So, in a ſubſequent caſe, in which the plaintiff Jocks e v. 
upon two | fets of ſcandalous words, ſpoken at different Niles, Cro. 


Jae. 343. 
. | times, S. C. 1 Ro. 


_ COSTS. 


Rep. ” ; times, and obtained a verdict with ſeveral damages, upon 


J oe. Hed. which one entire judgment was given for damages and coſts, 


— = One ſet of the words not being actionable, the judgment, 
424. on error brought in. the Exchequer-Chamber, was reverſed 


guoad the damages for thoſe words, and affirmed for the 
other damages and entire coſts, 
It is a ſettled and eſtabliſhed rule, that the ſtatutes which 


rv give coſts, are not to be extended beyond the _ * are 


B. R. H. to be conſtrued ſtrictly. 


357. 2 Str. 
1006. 3 Burr. 1284. 


3 Lill * The Court will grant an attachment againſt a party for 


7 a +npnpayment of coſts taxed under a rule of Court; for it is 


a contempt of court not to obey the rules thereof. But, in 
order to obtain this attachment, an affidavit muſt be pro- 
duced, ſtating that the coſts were demanded, either by the 
party entitled to receive them, or ſome perſon by him duly 
authoriſed, and that payment was refuſed. 
| Barnes, A demand of coſts muſt be made at the time of ſerving 
72% Nl. therule; and an attachment for nonpayment of coſts, taxed 


48. 2 Burr. 
 -— and liquidated, will be granted ia the firſt inſtance, without 


making a rule to ſhew cauſe; and may be moved for on the 


laſt day of a term. 

The coſts allowed to a plaintiff after obtaining judgment 

in an action on a ſimple contraQ, or for a debt certain, only 

2T.R. extend to the time of ſigning final judgment. In ſuch caſe, 
15%. the expences of levying, (1) together with all other inc iden- 
tal charges of the execution, muſt be paid by the plaintiff 
and not by the defendant; for the ſheriff can only levy on 
the defendant the ſum which is given by the judgment. But 
if the Judgment be for a penalty, the * has a right to 


receive 


(1) In Woodgate v. Knatchbull, B. R. M. 28 G. 3. 2 T. R 148. it was 

| holden, that the ſheriff is not entitled, in point of ſtrict law, to take any 

other charge for levying upon an execution, than the poundage, allowed 
by the ſtatute of 29 Flix. c. 4. 


Tr 
C 
t 
e 

ec 
e. 
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receive the whole of his debt, independent of the expences 


of the execution, which, in that caſe, muſt be ſuſtained by 
the defendant. A defendant, if he prevail, and take out 
execution for the coſts, is in the ſame predicament, for he 


can only levy the amountof ſuch cofts, and that, at his own 


expence. 


[1625] 


It was anclenily the practice for the Court, or one af the ith: H. 


judges, totax the coſts, and make a ſpecial rule for their pay- 766 


ment; upon ſervice of which, and refuſal of payment, an at- 


2 A 


i 


tachment iſſued againſt the refractory party. But, at this 


day, cofts are taxed, in the King's Bench, by the maſter, and, 


in the Common Pleas, by one of the prothonotaries, upon 
the attornies or agents of the parties attending them at their 


reſpective offices for that purpoſe. After the taxation, the 


maſter or prothonotary, marks the amount of the coſts on 


the pgſfea, inquiſition, or demurrer- roll, as the caſe may be, 


when final judgment is ſaid to be ſigned, and the ſucceſsful 


party may immediately take out execution. 
Where any extraordinary coſts have been incurred in a 


it is cuſtomary for the party entitled to the coſts, and his at- 


torney to join) ſtating the particulars of ſuch extra expences, 


is requiſite to enable the proper officer to make an adequate 
taxation. 


cauſe, and generally in country cauſes, an affidavit (in which 


And it is ſaid, that more than ordinary coſts ought : Lill. Abr. 


not to be taxed until the attornies on both fides have been 71. 


heard for their clients, and an affidavit of the coſts produced, 


except, where one of the attornies, having had notice of the 
intended taxation, negleAs to attend. 


ſuch notice to the attorney or agent of the party liable to 
the coſts; but as this is a matter of courteſy, and not of 


right, it may be prudent, in ſome caſes, to take out a rule 
from the +office of the clerk of the rules, in the King's 


Bench, or from that of the ſecondary, in the Common Pleas, 
— 2 . to 


It is uſual to give 


[626] 


COSTS. 


to be preſent at the taxation, which, when, ſerved on. the 
oppolite party, renders it incumbent on him to give 
notice. | 


\ 


THE END. 


5 EH, 
. 


